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SUPREME  COURT. 
JOHN  D.  LIVINGSTON  agt.  JAMES  SWIFT. 

An  order  of  a  judge  in  supplementary  proceedings  discharging  a  defendant  from  an 
order  to  show  cause  why  he  should  not  be  punished  for  contempt,  is  appealable* 

Where  the  defendant  in  supplementary  proceedings  has  knowledge  of  an  injunction, 
information  of  its  contents,  and  was  present  in  court  when  it  was  made,  it  is  suffi- 
cient to  impose  upon  him  the  duty  of  obeying  it,  at  least  so  far  as  the  pecuniary 
rights  of  the  plaintiff  are  concerned,  although  in  making  service  upon  the  defend- 
ant the  original  injunction  order  was  not  exhibited  to  him. 

Albany  General  Term,  December,  1861. 

GOULD,  HOGEBOOM  and  PECKHAM,  Justices. 

APPEAL  from  an  order  made  by  the  Albany  county  judge 
on  proceedings  supplementary  to  execution  and  discharging 
defendant  from  an  order  to  show  cause  why  he  should  not 
be  punished  for  contempt. 

The  leading  facts  are  as  follows :  An  order  was  made  in 
this  action,  on  an  affidavit  on  behalf  of  plaintiff's  assignor, 
by  which  the  judge  appointed  E.  Newcomb,  Esq.  to  take 
the  examination  of  defendant  and  return  the  same  to  the 
judge.  The  order  contained  the  usual  restraining  clause 
forbidding  a  transfer  or  other  disposition  of  the  property 
of  the  judgment  debtor  not  exempt  from  execution,  and  any 
interference  therewith.  (Code,  §  298.)  The  order  was 
served  upon  defendant,  and  the  affidavit  set  forth  that  a 
copy  of  the  same  had  been  served  upon  defendant,  and  the 
original  at  the  same  time  had  been  exhibited  to  him.  On 
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the  hearing  before  the  judge  on  the  order  to  show  cause, 
the  defendant  testified  that  the  original  had  not  been  shown 
to  him  at  the  time  of  such  service.  It  would  appear  that 
the  judge  gave  effect  to  his  testimony,  and  on  that  ground 
discharged  the  defendant.  The  defendant  appeared  before 
the  referee,  and  was  examined  from  time  to  time,  and  made 
no  objections  to  the  service  of  the  order.  Upon  the  exa- 
mination before  the  referee,  it  appeared  that  defendant  had 
received  the  sum  of  $400  after  the  order  was  served  on 
him,  and  which  was  due  him  before  the  service  of  the 
order.  The  examination  of  the  referee  was  returned  to  the 
judge,  and  such  facts  appeared  from  it,  and  especially  the 
receipt  of  the  aforesaid  money  ;  that  the  judge  made  an 
order  upon  said  return,  that  the  defendant  show  cause  why 
he  should  not  be  punished  for  a  disobedience  of  the  order. 
Upon  the  service  and  return  of  the  order  to  show  cause, 
the  defendant  undertook  to  show  that  the  original  order 
had  not  been  exhibited  to  him,  and  the  judge  made  an 
order  dismissing  the  proceedings  on  that  ground.  From 
the  order  dismissing  the  proceedings  this  appeal  is  brought 
by  the  plaintiff's  assignee. 

HENRY  SMITH,  for  plaintiff,  appellant. 
CLINTON  CASSIDY,  for  defendant,  respondent, 

By  the  court,  HOGEBOOM,  Justice.  I  think  Judge  WOL- 
FORD'S  order  discharging  defendant,  erroneous. 

1.  Whether  the  defendant  was  served  with  the  injunction 
order  in  due  form  or  not,  by  the  exhibition  of  the  original, 
is  a  disputed  question  of  fact  upon  which  the  judge  had  a 
right  to  pass.  But  I  think  knowledge  of  the  injunction, 
information  of  its  contents,  presence  in  court  when  it  was 
made,  would  be  fully  sufficient  to  impose  upon  the  defend- 
ant the  duty  of  obeying  it,  at  least  so  far  as  the  pecuniary 
rights  of  the  relator  are  concerned.  (Hull  agt.  T/iomas,  3 
Edw.  Ch,  Rep.,  236  ;  People  eye  rel,  Morrison  agt.  Brewer,  4 
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Paige,  405  ;  Stafford  agt.  Brown,  4  Paige,  360  ;  People  agt. 
Compton,  1  Duer,  563,  overruling  or  questioning  Coddington 
agt.  Webb,  4  S.  S.  C.  R.,  639  ;  People  agt.  Sturtevant,  5 
Se/d.,  278.) 

Whether,  to  make  out  a  case  of  wilful  and  intentional 
disrespect  to  the  process  of  the  judge,  so  as  to  require  him 
to  punish  for  a  criminal  contempt  of  the  dignity  and  autho- 
rity of  the  court,  the  service  should  be  by  showing  the  ori- 
ginal order,  is  not  necessary  to  be  considered.  (1  Barb. 
Ch.  Pr.,  639  ;  Code,  §  302  ;  Coddington  agt.  Webb,  4  S.  S. 
C.  R.,  639  ;  3  CL  Dig.,  3106.) 

The  cases  are  entirely  distinct  as  to  the  remedy  and  the 
nature  and  object  of  the  punishment,  where  a  party's  pecu- 
niary rights  have  been  affected  or  impaired.  By  a  disobe- 
dience of  the  process  or  order  of  the  court  or  officer,  the 
court  or  judge  has  no  discretion,  but  must  impose  a  fine 
sufficient  to  indemnify  the  party.  (2  R.  S.,  538  ;  People 
agt.  Compton,  1  Duer,  515.)  Where  the  dignity  of  the 
court  has  been  assailed  and  treated  with  contempt,  the 
court  or  judge  is  the  guardian  of  its  own  dignity,  and  sole 
judge  both  as  to  the  facts  of  the  offence  and  amount  of  fine 
or  imprisonment  (within  the  statutory  limits)  requisite  to 
vindicate  its  honor  and  dignity.  (Mitchell's  case,  12  Abb., 
249  :  Reynolds  agt.  McElhone,  20  How.,  454.)  As  the  evi- 
dence established  an  unquestionable  case  of  contempt  to 
the  prejudice  of  the  relator  to  the  amount  of  the  property 
received  in  violation  of  the  injunction,  it  was  imperative  to 
punish  the  party  to  that  extent. 

2.  The  order  was  plainly  appealable  by  the  relator.     It 
affected  a  substantial  right,  to  his  prejudice.     He  was  sub- 
stantially a  party  to  the  proceeding,  and  the  non-convic- 
tion for  the  contempt  and  non-imposition  of  a  fine  was  a 
direct  damage  to  him  to  the  extent  of  the  money  clearly 
received. 

3.  As  the  nature  and  the  amount  of  the  punishment  to 
be  imposed  was  (beyond  the  limits  which  we  have  named) 
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a  matter  of  discretion  with  the  officer,  it  is  not  perhaps 
appropriate  that  this  court  should  attempt,  on  reversing 
this  order,  to  make  such  order  as  the  court  below  ought  to 
have  made,  but  leave  the  parties  concerned  to  such  future 
proceedings  to  vindicate  and  enforce  their  rights  as  they 
shall  be  advised. 

The  order  of  the  county  judge  of  Albany  county  should 
be  reversed,  with  ten  dollars  costs  to  be  paid  by  the  res- 
pondent to  the  appellant,  and  without  prejudice  to  the 
appellant  to  institute  such  further  proceedings  on  account 
of  the  disobedience  of  the  injunction  order  as  he  shall  be 
advised. 


COURT  OF  APPEALS. 

JOHN  W.  DOWNING  and  others,  appellants  agt.  JAMES  E. 
MARSHALL  and  others,  respondents. 

OPINION  of  DAVIBS,  J.,  reviewing  the  antecedent  English  and  American  autho- 
rities, and  discussing  the  law  of  trusts  and  powers  in  trust  for  religious  and  chari- 
table uses. 

NOTE. — The  importance  of  the  questions  considered  in  the  following  elaborate  and 
masterly  opinion,  which  was  omitted  in  the  report  of  the  case  when  last  before  the 
court,  (23  N.  Y.  R.,  366,)  and  the  fact  that  many  of  them  remain  open  for  ulti- 
mate decision,  have  induced  the  Reporter  to  comply  with  the  request  of  various 
members  of  the  profession,  to  publish  it  in  a  form  which  will  make  it  acceptable  to 
the  bar  of  the  state  and  the  country. 

THE  provisions  of  the  will  of  Benjamin  Marshall,  and  the 
facts  material  to  the.  discussion,  sufficiently  appear  in  the 
opinion. 

DAVIES,  J.  But  two  questions  have  been  seriously  urged 
upon  our  consideration,  on  this  appeal. 

The  first  is,  what  property  is  embraced  in  the  devise  and 
bequests  contained  in  the  seventh  clause  of  the  testator's 
will,  thereby  given  to  the  children  of  his  brothers  James 
and  Jeremiah.  And  the  second,  whether  the  trust  created 
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in  the  real  estate  of  the  testator  by  his  will  for  the  benefit 
of  the  appellants,  The  Marshall  Infirmary,  The  Bible  So- 
ciety, The  Home  Missionary  Society,  and  the  Tract  Society, 
are  valid  and  can  be  sustained.  We  think  the  true  con- 
struction of  the  seventh  clause  of  the  will  is,  that  it  carries 
to  the  children  of  his  brothers  James  and  Jeremiah,  therein 
mentioned,  to  be  divided  between  them,  per  stirpes,  and  not 
per  capita,  all  the  real  and  personal  estate,  in  which  a  life 
estate  had  been  given  by  the  wril-4g  the  son  of  the  testa- 
tor, John  Stanton  Marshall.  By  the  second  clause  of  the 
will,  the  testator  gave  his  dwelling-house,  in  Congress 
street,  his  household  furniture  and  wearing  apparel,  to  his 
said  son  during  his  life,  and  in  case  he  should  die  leaving 
issue,  the  same  should  then  go  to  his  heirs ;  and  by  the 
third  clause  of  the  will,  he  gave  to  his  executors  and  trus- 
tees, one  equal  third  part  of  a  mortgage  therein  described, 
and  known  as  the  Walcott  mortgage,  in  trust,  to  apply  the 
annual  income  thereof  to  the  support  and  maintenance  of 
his  said  son  during  his  natural  life,  and  in  case  he  should 
die  leaving  lawful  issue,  then  the  same  was  given  to  such 
issue.  By  the  seventh  clause  of  the  will  the  testator,  on 
the  death  of  his  said  son  without  lawful  issue,  devised  and 
bequeathed  "  all  the  real  and  personal  estate  above  devised 
and  bequeathed  to  him,"  to  the  children  of  his  brothers 
James  and  Jeremiah,  to  be  divided  between  them  in  the 
same  manner  and  proportions  as  directed  in  reference  to 
the  bequest  to  them  contained  in  article  third  of  the  will. 
By  reference  to  that  article,  it  will  be  seen  that  the  bequest 
therein  referred  to  was  one-third  part  of  the  Walcott  mort- 
gage, in  equal  shares  to  the  children  of  his  brother  James 
Marshall,  and  one  equal  third  part  thereof  to  the  children 
of  his  brother  Jeremiah  Marshall,  and  in  case  of  the  death 
of  either  or  any  of  said  children  leaving  issue,  such  child 
or  children  to  take  the  share  its  parents  would  have  been 
entitled  to  if  living. 

John  Stanton  Marshall  died  in  the  lifetime  of  the  testa- 
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tor,  and  without  lawful  issue  ;  and  if  there  had  been  no 
other  valid  disposition  of  the  property  given  to  him  by  the 
will,  the  personal  estate  thus  given  to  him  would  have 
fallen  into  the  residuary  clause  of  the  will,  arid  have  passed 
by  it,  and  the  real  estate  would  have  descended  to  the 
heirs  at  law.  It  was  urged  by  counsel,  that  the  limitation 
to  the  children  of  James  and  Jeremiah,  in  the  seventh 
clause,  only  embraces  property  devised  and  bequeathed  spe- 
cifically to  John,  and  not  any  given  to  the  executors  in 
trust  for  him.  Strictly  speaking,  no  real  or  personal  estate 
was  devised  or  bequeathed  to  him.  By  the  second  clause  of 
the  will,  the  use  of  the  real  and  personal  property  therein 
mentioned  was  given  to  him  for  his  life,  and  by  the  third 
clause  the  annual  income  of  one-third  part  of  the  Walcott 
mortgage  was  to  be  applied  by  the  executors  to  his  support 
and  maintenance  during  his  life.  But  we  think  it  very  clear 
that  the  testator,  by  "  all  the  real  and  personal  estate  above 
devised  and  bequeathed  to  his  said  son,"  mentioned  and 
referred  to  in  the  seventh  clause,  intended  to  describe,  and 
did  describe,  the  real  and  personal  estate,  the  use  and 
income  of  which  had  been  given  to  him  for  his  life.  Noth- 
ing had  been  absolutely  given  to  him.  The  only  real  and 
personal  estate  therein  devised  and  bequeathed  to  him  was 
the  use  of  the  real  and  personal  estate  described  in  the 
second  clause,  and  the  income  of  the  personal  estate  refer- 
red to  in  the  third  clause.  The  seventh  clause  disposes  of 
all  the  property  thus  set  apart  and  appropriated  to  the  use 
of  his  son  John  during  his  life.  It  is  an  independent  devise 
and  bequest,  and  expresses  in  a  clear  and  intelligent  man- 
ner the  will  of  the  testator,  that  the  beneficiaries  named  in 
this  clause  of  the  will  should  take  the  property  therein 
referred  to,  in  the  event  that  his  son  John  should  die  Avith- 
out  leaving  issue.  It  was  an  immaterial  fact  in  the  mind 
of  the  testator  when  his  son  should  die.  John  was  to  enjoy 
the  use  and  income  of  this  property  during  his  life,  and  at 
his  death  the  same  was  to  go  to  his  issue,  provided  he  left 
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any.  It  was  not  given  as  a  remainder,  but  as  an  independ- 
ent gift ;  and  as  the  contingency  never  arose  upon  which 
it  was  to  pass  to  the  son  for  life,  and  after  his  death  to  his 
issue,  it  passed  by  the  seventh  clause  directly  to  the  chil- 
dren of  his  brothers  therein  named.  It  was  the  clearly 
expressed  intention  of  the  testator,  in  the  contingency 
which  has  happened,  that  the  children  of  his  brothers 
should  enjoy  the  personal  property  as  well  as  the  real 
estate  set  apart  and  appropriated  for  the  use  of  his  son 
during  his  life.  Two-third  parts  of  the  Walcott  mort- 
gage were  given  to  them  absolutely  in  equal  shares,  and 
the  other  third  part  was  appropriated  to  the  support  of  the 
son  during  his  life,  and  on  his  death  to  go  to  his  issue,  if 
he  left  any.  The  testator  would,  undoubtedly,  judging 
from  the  provisions  of  the  will,  if  he  had  had  no  son  living 
at  the  time  he  made  his  will,  have  made  the  same  disposi- 
tion of  this  one-third  of  this  mortgage,  which  he  did  of  the 
other  two-thirds  ;  and  the  disposition  of  the  two-thirds 
indicates  his  intention  in  the  contingency  which  has  hap- 
pened, that  the  remaining  one-third  should  take  the  same 
direction. 

It  is  contended,  that  the  son  having  died  before  the  tes- 
tator, the  legacy  or  bequest  to  him  has  lapsed ;  but  it  will 
be  found  that  this  position  cannot  be  maintained  as  appli- 
cable to  the  present  case.  In  Taylor  agt.  Wendell,  (4  Brad. 
R..}  the  surrogate  says  :  The  general  rule  that  by  the  death 
of  a  legatee  before  the  testator,  his  interest  under  the  will 
lapses,  relates  only  to  the  interest  of  the  party  so  dying, 
and  when  there  are  other  interests,  grafted  or  limited  upon 
that  of  the  deceased  legatee,  they  do  not  necessarily  fail. 
Ordinarily,  so  long  as  the  event  upon  which  the  testator 
has  made  his  bounty  contingent,  takes  place,  it  would  seem 
to  be  indifferent  whether  it  occur  in  the  testator's  lifetime 
or  after  his  death,  provided  the  party  designed  to  be  bene- 
fited be  living.  Chancellor  WALWORTH,  in  Mowatt  agt.  Ca- 
row,  (7  Paige,  328,)  affirming  a  decree  of  vice-chancellor 
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McCouN,  adopts  the  same  rule.  In  that  case,  the  testator 
gave  to  his  grandson,  Elias,  one  equal  fourth  part  of  his 
estate,  but  in  case  he  should  die  before  his  wife,  and  leav- 
ing lawful  issue,  then  the  same  was  to  go  to  such  issue,  but 
if  he  should  die  before  his  wife,  leaving  no  issue,  then  his 
share  was  to  be  considered  as  belonging  to  his  (the  testa- 
tor's) estate,  and  be  subject  to  the  division  thereof  as 
therein  directed.  By  the  will  the  other  portions  of  the 
estate  were  divided  into  three  parts,  and  disposed  of. 
Elias,  the  grandson,  died  in  the  testator's  lifetime,  without 
issue,  and  unmarried.  It  was  urged  that  the  share  of  Elias, 
the  grandson,  was  not  lapsed,  but  was,  by  the  provisions 
of  the  will,  given  over  to  those  who  were  entitled  to  the 
other  three-fourths  of  the  estate,  in  the  same  proportions ; 
and  the  vice-chancellor  held  that  it  was  a  rule  of  law  well 
settled,  that  when  a  devise  or  bequest  to  one,  with  a  limi- 
tation over  to  another,  if  the  first  should  die  under  twenty- 
one,  or  before  the  happening  of  any  other  event ;  and  he 
dies  under  the  prescribed  age,  or  before  such  other  event 
happens,  though  in  the  lifetime  of  the  testator,  yet  the 
devisee  or  legatee  over  is  entitled.  (Citing  I  P.  Wms.,  274 ; 
3d  id.,  113  ;  Powell  on  Dev.,  202  ;  Wms.  on  Ex'rs,  764.) 

These  views  were  affirmed  by  the  chancellor,  who  says  : 
"  It  is  now  clearly  settled  that  where  one  interest  in  pro- 
perty is  given  by  will  to  one  person,  with  a  limitation  over 
of  the  same  interest,  either  to  his  children  or  to  any  other 
persons,  upon  the  death  of  the  first  devisee  or  legatee 
before  the  time  appointed  for  such  interest  to  vest  in  pos- 
session, the  death  of  the  first  devisee  or  legatee,  although 
in  the  lifetime  of  the  testator,  does  not  produce  a  lapse  of 
the  limitation  over  of  that  interest  to  the  substituted  object 
of  the  testator's  bounty."  To  the  same  effect  is  the  deci- 
sion of  this  court,  in  Norris  Ex'rs  agt.  Beyea  and  others,  (3 
Kern.,  273.)  The  head  note  is  :  Executory  gifts,  limited 
to  take  effect  upon  the  prior  legatee  dying  under  age  and 
without  issue,  are  not  defeated  by  tho  death  of  the  prior 
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legatee  under  age  and  without  issue,  in  the  lifetime  of  the 
testator,  but  such  gifts  take  effect  immediately  upon  the 
death  of  the  testator,  as  though  there  had  been  no  preced- 
ing limitation. 

I  propose  next  to  consider  whether  the  several  corpora- 
tions named  in  the  will  are  competent,  under  the  provisions 
of  our  Revised  Statutes,  to  take  by  devise  the  real  estate 
of  the  testator,  either  by  a  devise  directly  to  them,  or  indi- 
rectly by  the  intervention  of  trustees.  In  England,  from 
an  early  period,  corporations  were,  by  the  mortmain  acts, 
prohibited  from  holding  lands,  and  they  could  not,  there- 
fore, take  and  acquire  lands  ;  and  the  statute  of  15  Rich. 
II  (ch.  5,)  declares  uses  subject  to  the  statutes  of  mort- 
main. When  the  first  statute  of  wills  was  passed  (32  Hen. 
VIII,  ch.  1,)  authorizing  the  disposition  of  land  by  will, 
corporations  were  not  excepted,  and  consequently  were 
enabled  to  take  by  devise  in  common  with  other  persons, 
contrary  to  the  provisions  and  policy  of  the  statutes  of 
mortmain  ;  but  two  years  after,  parliament,  finding  the 
mortmain  acts  so  far  repealed  by  the  statute  of  wills,  passed 
a  new  statute  of  wills,  (34  Hen.  VIII,  ch.  5,)  which  did  not 
prohibit  corporations  in  terms  from  taking  under  the  sta- 
tute of  wills.  The  act  was  entitled  "  An  act  for  the  expia- 
tion of  the  statute  of  wills,"  in  which,  is  re-enacted  the  pro- 
visions of  the  first  statute  of  wills,  and  the  exception  as  to 
bodies  politic  and  corporate  is  introduced.  This  statute 
did  not,  therefore,  expressly  prohibit  corporations  from 
taking,  but  qualified  the  capacity  of  the  devisee,  and  lim- 
ited the  power  to  take  by  will.  The  intention  manifestly 
was  to  rely  upon  the  mortmain  laws,  to  keep  property  out 
of  the  hands  of  corporations,  and  to  qualify  and  restrict 
the  statute  of  wills,  so  as  not  to  relax  the  prohibitions 
secured  by  those  acts. 

The  statute  of  wills,  enacted  for  this  state,  is  like  that  of 
34  Henry  VIII,  ch.  5,  and  contains  the  same  exception.  It 
was  in  force  until  the-  revision  of  1830,  and  authorized  any 
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person  having  any  estate  of  inheritance  in  any  lands,  to 
give  and  devise  the  same  to  any  person  or  persons  (except 
bodies  politic  and  corporate)  by  his  last  will  and  testament. 
(1  R.  S.,  364,  §  1.)  Corporations,  therefore,  in  this  state, 
had  no  capacity  to  take  lands  by  devise.  The  first  case  I 
have  found,  where  the  courts  of  this  state  passed  upon  this 
exception  in  the  statute  of  wills,  is  that  of  Jackson  agt.  Ham- 
mond, in  the  supreme  court,  (2  Caine's  Cases  in  Error,  336.) 
In  that  case,  Israel  Smith,  by  his  will,  devised  to  the  trus- 
tees of  the  town  of  Brookhaven,  and  their  successors  for 
ever,  upon  trust,  certain  real  estate  whereof  he  was  seized 
in  fee,  to  rent  the  same,  and  pay  the  rents  and  profits 
thereof  to  the  minister  and  elders  of  a  Baptist  church 
therein  named.  This  church  became  incorporated  under 
the  act  for  the  incorporation  of  religious  societies.  At  the 
time  of  the  making  of  the  will,  the  trustees  of  Brookhaven 
were  a  corporation  capable  to  take  and  hold  lands.  The 
court  held,  that  the  right  or  power  to  devise,  granted  by 
the  statute  of  wills,  being  expressly  limited,  a  restricted 
power  extending  to  a  right  or  power  to  devise  to  corpora- 
tions, the  devise  in  the  will  of  Smith  to  the  trustees  of 
Brookhaven  ought  to  be  adjudged  void  ;  and  the  court  also 
held,  that  as  the  act  to  incorporate  religious  societies  did 
not  authorize  them  to  take  lands  by  devise,  the  trust  crea- 
ted for  the  benefit  of  the  Baptist  church  was  not  authorized 
by  law,  and  was  also  void,  and  the  heir  at  law  was  adjudged 
entitled  to  the  lands. 

In  1827,  the  case  of  McCartee  agt.  The  Orphan  Jlsylum 
Society,  was  heard  by  the  then  chancellor,  JONES,  and  in 
the  same  year  was  heard  on  appeal  in  the  court  of  errors. 
Philip  Jacobs,  being  seized  of  a  large  real  estate  in  the 
city  of  New  York,  devised  the  same  to  his  executors  in 
trust,  if  there  should  be  any  child  of  his  living  at  the  time 
of  his  death,  to  apply  the  rents  and  profits  thereof  to  the 
support  and  maintenance  of  such  child,  and  the  surplus  to 
be  paid  over  to  the  child  on  its  attaining  the  age  of  twenty- 
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one  years.  He  devised  and  bequeathed  all  the  residue  of 
his  real  and  personal  estate  to  the  Orphan  Asylum  Society, 
the  bequest  to  take  effect  immediately  after  his  decease  if 
he  left  no  child,  and  then  gave  all  his  real  estate  upon  the 
trusts  aforesaid.  The  testator  had  a  posthumous  child, 
which  lived  but  about  two  years.  The  act  of  incorpora- 
tion of  the  Orphan  Asylum  (30^  Sess.  L.,  p.  508,  §  1,)  de- 
clared that  it  "  should  be  capable  in  law,  of  purchasing, 
holding  and  conveying  any  estate,  real  or  personal,  for  the 
use  of  said  corporation,  provided  siich  estate  should  not 
exceed  in  value  one  hundred  thousand  dollars."  The  chan- 
cellor held,  that  if  the  devise  should  be  construed  as  made 
directly  to  the  corporation,  it  was  competent  to  take  the 
real  estate,  notwithstanding  the  exception  in  the  statute  of 
wills,  for  the  reason  that  as  the  Society  was  made  capable 
of  purchasing,  holding  and  conveying  any  estate,  real  or 
personal,  for  the  use  of  the  corporation,  it  could  take  the 
same  by  will.  He  also  held,  that  the  true  construction  of 
the  will  was,  that  the  real  estate  was  not  devised  directly 
to  the  corporation,  but  given  to  the  executors  in  trust  for 
the  benefit  of  the  corporation,  and  that,  although  the  cor- 
poration could  not,  by  reason  of  the  exception  in  the  sta- 
tute of  wills,  take  directly  real  estate  by  devise,  this  did 
not  prevent  their  taking  the  use  of  real  estate,  and  that 
consequently  the  title  to  real  estate  might  by  devise  be 
vested  in  another  for  the  benefit  of  a  corporation.  And  he 
also  held,  that  if  for  any  reason  the  devise  should  fail  alto- 
gether, yet  as  the  testator  had  charged  his  real  estate  with 
a  charitable  use  or  trust,  it  descended  to  the  heir  at  law 
thus  charged,  and  the  court  of  chancery,  by  virtue  of  its 
inherent  jurisdiction,  would  compel  the  heir  to  execute  the 
trust.  The  court  of  errors  reversed  the  decree  of  the  chan- 
cellor, holding  that  the  devise  was  direct  to  the  corpora- 
tion, and  that,  by  the  exception  in  the  statute  of  wills,  it 
had  no  capacity  to  take  real  estate  by  devise.  And  sec- 
ondly, that  the  authority  to  purchase,  hold  and  convey  real 


12  NEW  YORK  PRACTICE  REPORTS. 

Downing  agt.  Marshall. 

estate,  in  no  sense  weakened  or  impaired  the  disability  cre- 
ated by  the  statute  of  wills.  It  was  said  that  such  a  clause 
cannot  be  intended  to  overleap  the  positive  restriction 
found  in  the  statute  of  wills.  If  our  statute  of  wills,  there- 
fore, stood  now  as  it  did  prior  to  1830,  then  corporations 
would  have  been  incompetent  to  take  by  devise  the  real 
estate  of  this  testator,  if  the  devise  had  been  made  directly 
to  them. 

We  are  next  to  inquire,  whether  they  are  now  competent 
to  take  the  use  of  lands  where  a  trustee  has  been  inter- 
posed in  whom  the  legal  estate  is  vested.  If  we  look  a 
moment  at  the  reason  of  the  exception  in  the  statute,  we 
shall  see  that  the  evils  intended  to  be  remedied  by  it, 
would  fail  to  be  reached,  if  we  allowed  such  an  evasion  of 
the  statute.  By  the  statutes  of  mortmain,  as  we  have  ob- 
served, corporations  could  not  hold  lands.  To  evade  their 
force,  uses  were  invented,  and  the  statute  of  15  Richard  II 
was  then  passed,  prohibiting  the  enfeoffment  of  lands  to  the 
use  of  a  corporation.  The  statute  of  wills  as  amended  in  34 
Henry  VIII,  contained  the  exception  in  reference  to  bodies 
politic  and  corporate,  so  that  by  the  instrumentality  of  that 
statute  the  principles  of  the  statutes  of  mortmain  should  not 
be  subverted.  But  so  solicitous  were  the  English  courts  to 
uphold  the  system  of  charitable  uses,  that  they  held  as  in 
Paten's  case  (1  Coke's  Rep.,  22)  decided,  when  the  statutes 
of  32  and  34  Henry  VIII  were  in  force,  that  a  devise  to 
executors  upon  trust  to  convey  to  a  corporation,  would 
have  been  valid,  because  it  might  lawfully  be  done  by  a 
license ;  and  as  in  the  case  of  McCartee  agt.  Orphan  Asy- 
lum, there  was  such  a  license,  by  the  act  of  incorporation 
the  trust  was  valid,  and  would  be  enforced  for  the  benefit 
of  the  cestui  que  trust.  STEBBINS,  senator,  who  delivered 
an  opinion  in  the  court  of  errors,  in  the  last  mentioned 
case,  in  favor  of  sustaining  the  decree  of  the  chancellor, 
says  it  might  be  perhaps  conceded  that  if  corporations 
were  prohibited  by  statute  from  taking  the  fee  by  devise, 
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(which,  he  says,  is  not  the  case,)  the  law  would  not  allow 
them  to  take  the  use.  He  says  the  statute  of  wills  is  an 
enabling  statute,  and  not  prohibitory.  Before  this  statute 
individuals  had  no  capacity  to  devise  lands,  but  this  ena- 
bled them  to  do  so,  except  to  corporations.  In  conferring 
the  capacity  to  devise,  the  legislature  withheld  the  power 
to  devise  to  a  corporation  ;  and  that  the  intention  seems 
to  have  been  to  rely  upon  the  mortmain  laws  to  keep 
property  from  corporations,  and  to  qualify  the  statute  of 
wills,  so  as  not  to  interfere  with  those  prohibitory  acts. 
The  senator  then  adds :  "  The  difference  is  a  wide  one  be- 
tween an  incapacity  to  devise,  and  a  prohibition  against 
taking ;  for  although  there  may  be  an  incapacity  to  devise 
directly  to  a  corporation,  yet  such  incapacity  will  not  pre- 
vent the  corporation  from  taking  by  grant  from  the  devise 
in  trust,  if  there  is  no  prohibition  against  their  taking.  So 
too,  there  may  be  an  incapacity  to  devise  lands  to  a  corpo- 
ration, and  yet  the  corporation  may  take  a  use.  But  in 
either  case,  if  prohibited  from  taking,  the  law  would  not 
probably  allow  to  be  indirectly  done  that  which  was  di- 
rectly prohibited." 

The  decision  in  this  cause  and  the  discussion  had  therein, 
led,  I  am  quite  confident,  to  the  prohibitory  character  of 
the  section  of  the  Revised  Statutes  relating  to  wills,  re- 
ported about  this  time  to  the  legislature  by  the  revisers. 
That  section,  as  reported  by  them,  was  adopted  precisely 
as  drawn  by  them,  and  is  now  found  in  the  Revised  Sta- 
tutes (vol.  3d,  5th  ed.,  p.  138,  §  3.)  Sections  one  and  two 
authorize  all  persons  to  devise  their  real  estate  by  a  last 
will  and  testament,  and  declare  that  any  estate  and  inte- 
rest in  real  property  may  be  so  devised  ;  and  section  third 
is  in  these  words  :  "  Such  devise  may  be  made  to  every 
person  capable  by  law  of  holding  real  estate ;  but  no  de- 
vise to  a  corporation  shall  be  valid  unless  such  corporation 
be  expressly  authorized  by  its  charter  or  by  statute  to  take 
by  devise."  The  revisers,  in  their  note  to  this  section,  say : 
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"  It  has  been  put  into  the  form  of  a  positive  prohibition, 
with  the  view  of  calling  the  attention  of  the  legislature  to 
it,  that  it  may  be  retained  if  it  is  intended  to  be  prohibitory, 
or  may  be  expunged  if  it  is  deemed  unnecessary.  It  is  a 
question  now  agitated  in  our  courts,  whether  it  is  to  be 
considered  as  a  prohibition  or  not."  The  legislature  re- 
tained the  section  as  drawn  up  by  the  revisers,  and  we 
must  understand  that  it  was  so  retained  for  the  purpose  of 
rendering  a  devise  to  a  corporation,  of  real  estate,  prohi- 
bitory. This  view  is  confirmed  by  the  fact,  that  one  branch 
of  the  legislature,  to  whom  this  section  was  reported  and 
by  whom  it  was  adopted,  was  the  senate  of  the  state,  com- 
prising almost  entirely  the  court  of  errors,  which  at  the 
time  had  before  it  for  decision  the  case  of  McCartee  agt. 
The  Orphan  Jlsylum,  and  did  decide  it  while  this  section 
was  under  consideration.  I  assume,  therefore,  that  it  is 
the  settled  law  of  this  state,  that  corporations  are  prohi- 
hibited  from  taking  real  estate  by  devise,  unless  expressly 
authorized  by  their  charters  or  other  statute  laws  to  take, 
and  that  this  prohibition  extends  not  only  to  a  devise  of  the 
fee  of  such  lands,  but  the  devise  of  the  use  of  them.  What- 
ever they  cannot  take  directly,  they  are  equally  prohibited 
from  taking  indirectly. 

It  remains  to  be  seen  if  either  the  corporations  or  socie- 
ties named  in  the  testator's  will  is  authorized  by  its  char- 
ter or  by  statute  to  take  by  devise.  The  Home  Missionary 
Society  is  unincorporated,  and  therefore  incompetent  to 
take  or  acquire  real  estate  by  devise.  The  charter  of  The 
American  Bible  Society,  (Laws  of  1841,  p.  41,)  and  the 
charter  of  The  American  Tract  Society,  (Laws  of  1841,  p. 
249,)  do  not  authorize  either  of  these  societies  to  take  real 
estate  by  devise,  and  the  charter  of  The  Marshall  Infirmary, 
(Laws  of  1851,  p.  537,)  does  not  expressly  authorize  that 
corporation  to  take  real  estate  by  devise.  The  provision 
is,  that  the  corporation  "  shall  be  capable  of  taking  by 
direct  purchase  or  otherwise,  holding,  conveying,  or  other- 
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wise  disposing  of  any  real  or  personal  estate  for  the  pur- 
pose of  the  incorporation."  We  look  in  vain  in  this  lan- 
guage, for  an  express  authority  to  take  by  devise.  The 
statute  defining  the  general  powers,  privileges  and  liabili- 
ties of  corporations  (2  R.  S.,  5th  ed.,  §  1,  596)  does  not 
authorize  these  corporations  to  take  real  estate  by  devise. 
If,  therefore,  the  real  estate  of  the  testator  has  been  devised 
directly  or  indirectly  to  these  corporations,  for  the  uses 
and  purposes  for  which  they  are  severally  incorporated  or 
organized,  being  of  a  religious  and  charitable  nature,  such 
devise  being  expressly  prohibited  by  statute,  the  devise 
must  fail  for  want  of  a  competent  trustee  to  take.  (  Owens 
agt.  Missionary  Society,  4  Kern.,  380.)  This  case  also  holds 
that  there  being  no  competent  trustee  to  take  named,  our 
court  of  chancery  or  supreme  court,  as  now  organized,  has 
not  jurisdiction  to  uphold  a  void  devise,  on  the  ground  that 
it  is  for  a  religious  or  charitable  purpose.  It  follows, 
therefore,  if  these  views  are  sound,  that  this  devise  of  real 
estate,  whether  regarded  as  made  directly  to  these  corpo- 
rations, or  indirectly  to  them,  both  alike  being  prohibited, 
is  invalid  and  cannot  be  sustained. 

It  is,  however,  urged  on  behalf  of  the  appellants,  that 
the  trustees  named  in  the  will  are  competent  to  take  the 
estate  in  the  land  devised,  and  that  the  trusts  created  in 
favor  of  the  appellants,  being  for  charitable  and  religious 
purposes,  will  be  sustained  on  that  ground.  It  is  con- 
tended that  our  statutes  of  uses  and  trusts  have  no  appli- 
cation to  trusts  of  this  character,  and  that  notwithstanding 
these  it  is  still  competent  to  create  trusts  in  real  estate  for 
charitable  and  religious  purposes.  We  have  to  meet  the 
question  which  I  understand  this  court  has  never  yet  passed 
upon,  whether  since  the  adoption  of  the  Revised  Statutes, 
trusts  in  lands  in  this  state  can  be  created  for  any  other 
purpose  than  such  as  is  authorized  by  them.  The  revisers 
in  submitting  article  2d,  chapter  1,  part  2d  of  the  Revised 
Statutes,  say,  that  the  modified  abolition  of  uses  and  trusts 
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which  was  proposed  in  that  article,  is  doubtless  an  exten- 
sive, and  may  perhaps  be  viewed  by  some  as  an  alarming 
innovation  ;  and  that  every  plan  to  reform  and  simplify 
the  law  of  real  property  which  shall  not  contain  substan- 
tially the  change  now  recommended,  will  be  Found  imper- 
fect and  in  a  great  measure  ineffectual.  And  in  their  note 
to  section  55  of  the  statutes,  they  say,  "  that  after  much 
reflection  the  revisers  have  not  been  able  to  satisfy  them- 
selves that  there  are  any  cases  not  enumerated  in  this  sec- 
tion, in  which,  in  order  to  secure  the  execution  of  the  trust, 
it  is  necessary  that  the  title  or  possession  should  vest  in 
tile  trustees."  The  section  of  the  Revised  Statutes  as 
drawn  by  the  revisers  and  as  adopted  by  the  legislature, 
is  in  these  words  :  "  Uses  and  trusts,  except  as  authorized 
and  modified  in  this  article,  are  abolished,  and  every  estate 
and  interest  in  lands  shall  be  deemed  a  legal  right,  cogni- 
zable as  such  in  the  courts  of  law,  except  when  otherwise 
provided  in  this  chapter."  (3  R.  S.,  bth  ed.,  p.  15,  §45.) 
And  the  46th  section  is,  "  Every  estate  which  is  now  held 
as  an  use,  executed  under  any  former  statute  of  this  state,  is 
confirmed  as  a  legal  estate."  And  section  55  (p.  16,)  autho- 
rizes express  trusts  to  be  created  for  any  or  either  of  the 
following  purposes  : 

1.  To  sell  lands  for  the  benefit  of  creditors. 

2.  To  sell,  mortgage  or  lease  lands  for  the  benefit  of 
legatees,  or  for  the  purpose  of  satisfying  any  charge  thereon. 

3.  To  receive  the  rents  and  profits  of  lands  and   apply 
them  to  the  use  of  an}'  person  during  the  life  of  such  per- 
son, or  for  any  shorter  term,  subject  to  the  rules  prescribed 
in  the  first  article  of  that  title. 

4.  To  receive  the  rents  and  profits  of  lands,  and  to  accu- 
mulate   the  same,  for  the  purposes  and  within  the  limits 
prescribed  in  the  first  article  of  that  title. 

These  provisions  do  not  embrace  a  trust  for  a  charity, 
and  necessarily  exclude  such  as  in  the  English  law  are 
regarded  as  for  a  charitable  purpose.  Can  this  devise  be 
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sustained  because  the  estate  is  given  to  trustees  competent 
to  take,  in  trust  to  pay  over  the  income  thereof  for  a  lim- 
ited period,  and  then  distribute  the  same  to  the  said  socie- 
ties or  corporations  for  the  uses  and  purposes  of  their 
organization  ?  It  is  not  contended,  in  view  of  the  provi- 
sions of  our  statutes,  that  this  can  be  done  upon  any  other 
ground  than  that  such  uses  and  purposes  are  charitable  and 
religious,  and  therefore  it  is  said  the  sweeping  and  condem- 
natory language  of  the  statute,  in  reference  to  uses  and 
trusts,  has  no  bearing  on  trusts  of  this  character.  We 
have  seen  that  uses  and  trusts,  except  as  authorized  and 
modified  in  the  section  of  the  statutes  quoted,  are  abolished. 
The  language  used  is  comprehensive  and  unequivocal.  If 
we  desire  to  see  what  uses  and  trusts  are  retained  and  per- 
mitted, we  must  look  to  the  subsequent  provisions  of  the 
article.  All  not  so  retained  are  abolished.  This  language, 
to  my  mind,  clearly  conveys  the  idea  that  something  exist- 
ing was  to  be  blotted  out.  Some  uses  and  trusts  thereto- 
fore known  and  recognized,  unless  authorized  by  that 
article,  were  thenceforth  to  have  no  existence  or  legal 
validity. 

We  have  already  seen  for  what  purposes  express  trusts 
in  lands  may  be  created.  And  if  we  respect  the  language 
used  by  the  legislature,  it  follows  conclusively  that  no 
other  trusts  in  lands  than  those  enumerated,  can  have 
legality.  I  apprehend  that  we  are  not  at  liberty  to  specu- 
late as  to  the  meaning  or  intention  of  the  legislature,  in  a 
case  like  this  where  the  language  used  is  so  clear  and 
unmistakable.  I  refer,  as  conclusive  on  this  point,  to  the 
remarks  of  JOHNSON,  J.,  in  this  court,  in  Newell  agt.  The 
People,  (3  Seld.,  97,)  and  the  authorities  cited  by  him.  He 
says,  in  considering  a  statute  with  a  view  to  its  interpre- 
tation, the  thing  we  are  to  seek  is  the  thought  which  it 
expresses.  To  ascertain  this,  the  first  resort  in  all  cases 
is  to  the  natural  signification  of  the  words  employed.  If 
thus  regarded,  the  words  embody  a  definite  meaning,  which 
VOL.  XXIII.  2 
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involves  no  absurdity  and  no  contradiction  between  the 
different  parts  of  the  same  writing ;  then  that  meaning, 
apparent  upon  the  face  of  the  instrument,  is  the  one  which 
alone  we  are  at  liberty  to  say  was  intended  to  be  conveyed. 
In  such  a  case  there  is  no  room  for  construction.  That 
which  the  words  declare  is  the  meaning  of  the  instrument, 
and  neither  the  courts  nor  the  legislatures  have  the  right 
to  add  to  or  take  away  from  that  meaning. 

Chief  Justice  MARSHALL,  in  Ogden  agt.  Gibbons,  (9  Wheat., 
188,)  lays  down  the  rule  in  clear  and  emphatic  language. 
He  says  :  "  As  men,  whose  intentions  require  no  conceal- 
ment, generally  employ  the  words  which  most  directly  and 
aptly  express  the  ideas  they  intend  to  convey,  the  enlight- 
ened patriots  who  framed  our  constitution,  and  the  people 
who  adopted  it,  must  be  understood  to  have  employed  the 
words  in  their  natural  sense,  and  to  have  intended  what  they 
said." 

We  are  bound  to  assume,  therefore,  in  examining  these 
provisions  of  the  Revised  Statutes,  that  the  revisers,  in 
framing  them,  Avell  understood  the  force  of  the  language 
employed  by  them,  and  that  they  and  the  legislature  under- 
stood the  words  used  in  their  natural  sense ;  and  we  are 
bound  to  act  on  the  belief  that  they  intended  what  they 
have  said.  I  yield  my  hearty  assent  to  the  eloquent  and 
forcible  remarks  of  a  late  eminent  judge  of  this  court,  who, 
on  the  construction  of  that  clause  in  the  former  constitu- 
tion of  this  state  which  required  the  assent  of  two-thirds 
of  the  members  of  the  legislature  to  every  bill  "  creating, 
continuing,  altering  or  renewing  any  body  politic  or  cor- 
porate," when  it  was  attempted  to  exempt  municipal  cor- 
porations from  these  provisions,  said  :  "  These  words  are 
as  broad  in  their  signification  as  any  which  could  have 
been  selected  for  the  occasion  from  our  vocabulary,  and 
there  is  not  a  syllable  in  the  whole  instrument  tending  in 
the  slightest  degree  to  limit  or  qualify  the  universality  of 
the  language.  If  the  clause  can  be  so  construed  that  it 
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shall  not  extend  alike  to  all  corporations,  whether  public 
or  private,  it  may  then,  I  think,  be  set  down  as  an  estab- 
lished fact,  that  the  English  language  is  too  poor  for  the 
framing  of  fundamental  laws  which  shall  limit  the  powers 
of  the  legislative  branch  of  the  government."  "  In  this 
way  a  solemn  instrument — for  so  I  think  the  constitution 
should  be  considered — is  made  to  mean  one  thing  by  one 
man,  and  some  thing  else  by  another,  until  in  the  end  it  is 
in  danger  of  being  rendered  a  mere  dead  letter,  and  that, 
too,  when  the  language  is  so  plain  and  explicit,  that  it  is 
impossible  to  make  it  mean  more  than  one  thing,  unless  we 
first  lose  sight  of  the  instrument  itself,  and  allow  ourselves 
to  roam  at  large  in  the  boundless  field  of  speculation.  For 
one  I  dare  not  venture  on  such  a  course"  (Per  BRONSON,  J., 
People  agt.  Purdy,  2  Hill,  36.) 

In  the  same  case,  in  4th  Hill,  (p.  398,)  in  the  court  of 
errors,  PAIGE,  senator,  said  :  "  I  trust  that  in  reference  to 
the  present  case,  this  court  will  not  hesitate  to  array  itself 
in  favor  of  the  old  and  revered  doctrine  of  strict  construc- 
tion— the  only  safe  and  sound  doctrine  for  the  governance 
of  either  judges  or  legislators.  If  courts  are  allowed  to 
depart  from  it,  and  venture  upon  the  perilous  experiment 
of  substituting,  for  the  clear  language  of  the  instrument, 
their  own  notions  of  what  it  ought  to  have  been  or  what 
its  framers  intended,  there  will  be  an  end  of  written  con- 
stitutions and  of  all  attempts  to  fix  limits  to  legislative  or 
judicial  power." 

If  we  adhere  to  these  sound  and  conservative  views,  we 
shall  have  no  difficulty  in  ascertaining  what  the  legislature 
intended  when  they  said  uses  and  trusts,  except  as  autho- 
rized and  modified  in  this  article,  are  abolished.  We  must 
hold  they  intended  just  what  they  have  said  ;  and  it  is  an 
unwarranted  stretch  of  judicial  power  to  substitute  for 
their  language,  so  plain,  clear  and  unmistakable,  our  own 
speculations  or  notions  of  what  they  ought  to  have  said,  or 
what  we  think  they  intended  to  have  said,  For  one,  I  dare 
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not  venture  to  do  so.  My  path  of  duty  seems  plain,  to  fol- 
low where  the  unmistakable  language  of  the  legislature 
leads  me  ;  and  this  appears  to  me  to  be  a  safer  rule  than 
to  speculate  as  to  the  meaning  and  intention  of  legisla- 
tures, unsupported  by  and  even  unconnected  with  their 
language.  If  the  latter  shall  have  been  misunderstood,  an 
annual  corrective  is  at  hand,  and  can  always  be  invoked  in 
a  recurrence  to  the  legislative  power. 

We  were  strongly  pressed,  on  the  argument  of  this  case, 
to  adhere  to  the  rule  of  stare  decisis,  and  the  evils  of  depart- 
ing from  it  were  glowingly  and  truthfully  depicted.  If  the 
question  now  under  consideration  had  been  presented  for 
decision,  and  been  decided  by  this  court,  I  should  yield 
without  a  murmur  to  the  result,  whatever  might  have  been 
my  own  convictions  upon  the  question.  But  I  think  it  can 
be  clearly  shown  that  this  court  has  not  in  any  case  held 
that  a  trust  in  land,  since  the  passage  of  the  Revised  Code, 
can  be  created  for  purposes  other  than  those  authorized 
by  it.  It  was  urged  that  Williams  agt.  Williams,  (4  Seld., 
525,)  had  so  ruled,  and  that  we  ought  to  re-affirm  the  doc- 
trine of  that  case.  It  was  said  by  the  learned  judge  of  this 
court  who  delivered  the  opinion  in  that  case,  in  answer  to 
the  argument  that  the  legacy  in  that  case  was  illegal  as 
creating  a  perpetuity,  contrary  to  the  provisions  of  the 
Revised  Statutes,  that  it  was  unquestionable  that  the  gen- 
eral object,  and  one  of  the  essential  terms  of  the  gift,  re- 
quires that  the  funds  should  be  perpetually  vested  in  the 
corporation,  and  the  income  only  expended  by  the  trus- 
tees ;  and  he  said  he  was  free  to  admit,  that  the  power  to 
call  in  and  re-invest,  by  which  the  specific  funds  would  be 
frequently  alienated,  would  not  relieve  it  from  the  imputa- 
tion of  an  illegal  perpetuity,  if  the  gift  had  been  to  trus- 
tees for  private  uses  or  to  carry  out  family  arrangements. 
But,  he  said,  if  by  a  fair  construction  of  the  act  concerning 
religious  corporations,  it  can  be  shown  that  corporations 
organized  under  its  provisions  were,  before  the  Revised 
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Statutes,  authorized  to  hold  real  and  personal  estate  in 
perpetuity,  contrary  to  the  general  principles  of  law,  it 
cannot,  he  thinks,  be  successful  ty  maintained  that  the 
power  is  taken  awa}'  by  the  Revised  Code.  It  is  conceded 
here,  that  the  holding  of  real  and  personal  estate  by  a  cor- 
poration in  perpetuity,  is  contrary  to  the  general  principles 
of  law,  and  the  onus  is  therefore  thrown  upon  those  who 
desire  to  maintain  the  right  of  corporations  to  take  and 
hold  real  or  personal  property,  to  show  the  special  autho- 
rity of  the  legislature  granting  the  power.  The  learned 
judge  then  proceeded  to  show  why  the  act  for  the  incorpo- 
ration of  religious  societies  had  not  been  affected  by  the 
Revised  Statutes,  in  reference  to  perpetuities,  and  he  ar- 
rived at  the  conclusion  that  the  corporation  named,  being 
a  religious  corporation,  and  deriving  its  powers  from  the 
act  for  incorporating  societies  of  that  character,  was  com- 
petent to  take  the  legacy  for  the  uses  and  purposes  of  its 
incorporation.  It  is  correctly  and  pointedly  stated  in  the 
opinion,  that  the  legacy  in  that  case  was  of  personal  pro- 
perty only,  and  was  therefore  unembarrassed  by  some  of 
the  difficulties  which  might  attend  such  dispositions  of  real 
estate. 

I  am  greatly  at  a  loss  to  find  any  reasonable  pretext  for 
the  position  that  this  case  holds  the  doctrine  that  a  trust 
in  real  estate  can  be  created  in  favor  of  a  corporation  for 
a  charitable  purpose.  The  case  did  not  relate  to  real  es- 
tate ;  the  point  assumed  to  have  been  decided  was  not  in 
the  case,  and  was  not  passed  upon,  but  was  expressly  dis- 
claimed. It  is  true,  that  in  the  opinion  it  is  said  that  in 
the  judgment  of  the  author  the  provisions  of  the  Revised 
Statutes  respecting  trusts,  perpetuities  and  the  limitation 
of  future  estates,  were  devised  to  restrain  the  natural  pro- 
pensity of  mankind  to  perpetuate  their  estates  in  their 
families  and  among  the  descendants  of  themselves  and  their 
relatives  and  friends  ;  a  propensity  which  the  laws  of  the 
mother  country  have  allowed  to  an  extent  which  could  not 
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be  tolerated  in  a  purely  representative  government,  where 
a  degree  of  equality  in  social  condition  is  indispensable. 
And  he  thinks  those  provisions  were  not  designed  to,  and 
do  not  at  all  affect  conveyances  or  testamentary  gifts  to 
religious  or  charitable  corporations.  It  is  seen  that  this  is 
but  the  opinion  of  the  learned  judge,  and  not  that  of  the 
court.  And  to  whatever  authority  it  is  entitled,  as  coming 
from  so  distinguished  a  source,  (and  no  one  holds  it  in 
higher  estimation  than  myself,)  it  is  but  the  opinion  of  the 
learned  judge  himself,  and  not  that  of  the  court.  We  are 
at  liberty,  therefore,  to  hold  that  it  is  not  a  binding  autho- 
rity upon  us ;  and  if  the  reasons  given  for  the  views  ex- 
pressed fail  to  convince  our  judgments,  we  are  not  embar- 
rassed by  their  expression.  I  quite  concur  that  these  pro- 
visions of  the  statutes  were  devised  for  the  purpose  of  re- 
straining the  evils  so  truthfully  depicted,  but  great  as  they 
were,  they  are  of  far  less  magnitude  than  the  adoption  of  a 
system  which  will  inevitably  withdraw  from  commerce,  and 
render  inalienable,  a  large  portion  of  the  real  estate  of  the 
state.  If  the  courts  in  this  state  will  adhere  with  the  same 
fidelity  to  the  provisions  of  the  statute  abolishing  uses  and 
trusts,  and  to  the  prohibition  upon  corporations  taking 
lands  by  devise,  that  the  English  judges  have  in  supporting 
parliament  in  the  adoption  of  the  mortmain  act  and  enfor- 
cing its  provisions,  we  shall  not  see  here  the  state  of  things 
once  prevailing  there. 

I  think  the  reasons  given  by  Justices  STRONG  and  EMOTT, 
in  McCaughal  agt.  Ryan,  (27  Barb.,  285-292,)  show  conclu- 
sively that  Williams  agt.  Williams  did  not  decide  that 
trusts  of  real  estate  could  be  created  for  purposes  other 
than  those  authorized  by  the  statutes.  At  the  same  term 
at  which  Williams  agt.  Williams  was  decided,  the  case  of 
Tucker  agt.  St.  Clement's  Church  was  also  decided,  and  it 
is  claimed  that  that  case  is  an  authority  for  the  appellants' 
position.  That  case  is  our  authority  for  holding  that  a  con- 
veyance of  real  estate  to  a  religious  corporation,  authorized 
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by  its  charter  to  take  and  bold  real  estate  for  the  purposes 
of  its  organization,  was  valid  and  could  be  sustained.  The 
estate  was  conveyed  to  the  church  upon  the  trust  that  the 
rents,  issues  and  profits  thereof  were  to  be  appropriated  for 
the  support  of  the  rector.  No  opinion  was  given  in  this 
court  on  the  affirmance  of  the  judgment  of  the  superior 
court  of  New  York.  The  case  in  that  court  is  reported  in 
3  Sand.  S.  C.  R.,  (242,)  and  that  court  held  that  the  real 
estate  was  granted  to  the  corporation  in  trust  for  a  use  or 
purpose  comprehended  in  the  general  object  of  its  incorpo- 
ration, and  which,  by  its  charter,  it  was  authorized  to  take, 
and  therefore  it  was  a  legal  and  valid  grant.  It  is  there- 
fore believed  with  great  confidence,  that  neither  of  these 
cases  assumed  to  decide,  or  did  in  fact  decide,  that  a  devise 
of  lands  to  trustees  in  trust  for  a  purpose  or  object  not 
defined  or  authorized  by  the  Revised  Statutes,  could  legally 
be  made  since  the  adoption  of  the  Revised  Code.  Uses  and 
trusts,  except  as  authorized  by  that  article,  as  we  have 
seen,  were  abolished.  They  were  thereafter  inhibited,  and 
rendered  incapable  of  creation.  If  the  statute  had  read, 
all  uses  and  trusts,  it  could  not  have  been  more  emphatic  ; 
and  applying  the  rules  of  construction  to  this  statute  which 
have  received  the  sanction  of  this  court,  and  have  already 
been  adverted  to,  there  would  seem  to  be  no  reasonable 
doubt  on  the  subject,  or  any  tenable  ground  upon  which 
an  opposite  argument  can  be  reared. 

In  the  case  of  Shotwell  agt.  Mott,  (2  Sand.  Ch.  R.,  46,) 
vice-chancellor  SANDFORD  advances  the  opinion  that  the 
Revised  Statutes  have  no  application  to  charitable  uses  and 
trusts.  He  says  :  "  That  it  was  not  the  intention  that  they 
should  affect  those  trusts,  clearly  appears  by  the  notes  of 
the  revisers  accompanying  this  article,  when  it  was  submit- 
ted to  the  legislature.  They  proposed  sweeping  and  radical 
changes  in  the  existing  law  of  uses  and  trusts,  and  state 
their  reasons  and  objects  fully  and  elaborately.  But  there 
is  not  one  word  upon  the  subject  of  charitable  uses.  They 
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Avere  treating  wholly  of  private  uses  and  trusts  ;  of  those 
intricacies  and  refinements  in  the  dealings  of  individuals 
with  real  property,  which  have  perplexed  conveyancers 
and  filled  the  courts  with  litigation.  They  proposed  to 
cut  up  this  class  of  estates  by  the  roots,  and  the  legislature 
adopted  their  suggestions  and  destroyed  it  most  effectu- 
ally." He  says,  however,  that  the  gift  in  that  case  was 
not  of  land  but  of  money — that  it  was  literally  a  bequest 
of  personal  property.  The  remarks  of  the  learned  vice- 
chancellor  in  reference  to  the  trusts  authorized  by  the  sta- 
tutes in  lands,  had  no  application  whatever  to  the  case 
then  under  consideration,  and  were  therefore  mere  obiter 
dicta.  I  have  quoted  them  thus  fully,  as  they  are  the 
views  of  the  only  judge  in  this  state,  with  one  exception 
hereafter  noticed,  that  has  fallen  under  my  observation, 
who  maintains  thus  broadly  the  total  inapplicability  of 
the  provisions  of  the  Revised  Statutes  to  trusts  in  lands, 
where  the  trusts  are  created  for  a  religious  or  charitable 
purpose. 

The  next  case,  where  the  subject  now  under  discussion 
was  considered,  is  that  of  Ayres  agt.  The  Methodist  Church, 
#c.,  (3  Sand.  S.  C.  R.,  351.)  The  devise  there  was  to  the 
trustees  of  the  Methodist  church,  of  certain  real  estate  in 
trust,  to  receive  the  rents  and  profits  thereof,  and  apply 
the  same  to  the  support  and  maintenance  of  one  or  more 
moral,  worthy  persons,  of  the  age  of  sixty  years  and  up- 
wards. The  opinion  of  the  court  was  delivered  by  DUER, 
J.,  who  had  previously  rendered  the  opinion  in  the  case  of 
Tucker  agt.  St.  Clement's  Church,  and  it  contains  a  masterly 
review  of  the  state  of  the  law  at  the  time  of  the  repeal,  in 
this  state,  of  the  statute  of  Elizabeth  and  the  mortmain 
acts.  He  demonstrates  conclusively,  to  ray  mind,  that  by 
such  repeal,  it  was  never  intended  to  revive  the  clerical 
doctrine  of  pious  and  charitable  uses  as  it  prevailed  in 
England  before  the  reformation,  and  during  the  prevalence 
of  which,  as  Lord  HARDWICKE  says,  (1  Vesey,  224,)  the 
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clergy  and  religious  houses  had  continued  to  possess  them- 
selves of  nearly  one-half  of  the  whole  of  the  real  property 
of  the  kingdom,  and  he  wonders  they  did  not  get  the  rest, 
as  people  thought  they  thereby  purchased  heaven.  Judge 
DUER  says  :  "  We  cannot  suppose  that  the  legislature  meant 
to  condemn  and  reject  the  policy  upon  which  the  statutes 
of  mortmain  are  founded,  a  policy  which  the  most  enlight- 
ened statesmen  and  jurists  have  constantly  approved,  and 
the  observance  of  which  the  very  nature  of  our  institutions 
seems  to  demand.  This  policy,  so  far  from  having  been 
abandoned,  had  been  strictly  adhered  to  and  followed  in 
retaining  the  prohibition  to  corporations  to  take  by  devise, 
and  in  limiting  the  amount  of  the  property  that  religious 
corporations  are  permitted  to  hold.  The  object  of  these 
provisions  is  exactly  the  same  as  that  of  the  statutes  of 
mortmain,  namely,  to  prevent  real  property  from  being 
locked  up  in  perpetuity,  and  to  save  persons,  in  extremis, 
from  being  led  by  false  motives  of  merit  or  duty  so  to  dis- 
pose of  their  estates  as  to  impoverish,  perhaps  to  leave  in 
actual  destitution,  their  families  or  dependent  relatives. 
(4  KenVs  Com.,  507.)  The  same  policy  has  been  constantly 
adhered  to  by  the  course  of  legislation  in  this  state,  and 
has  found  expression  in  the  general  act  to  incorporate 
benevolent,  charitable,  scientific  and  missionary  societies, 
passed  April  12,  1848.  (Laws  of  1848,  p.  447.)  It  is  found 
in  the  sixth  section  of  that  act,  which  is  as  follows  :  "Any 
corporation  formed  under  this  act  shall  be  capable  of  tak- 
ing, holding  or  receiving  any  property,  real  or  personal, 
by  virtue  of  any  devise  or  bequest  contained  in  any  last 
will  or  testament  of  any  person  whatsoever,  the  clear  an- 
nual income  of  which  devise  or  bequest  shall  not  exceed 
the  sum  of  ten  thousand  dollars,  provided  no  person  leav- 
ing a  wife  or  child  or  parents  shall  devise  or  bequeath  to 
such  institution  or  corporation  more  than  one-fourth  of  his 
or  her  estate,  after  the  payment  of  his  or  her  debts  ;  and 
such  devise  or  bequest  shall  be  valid  to  the  extent  of  such 
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one-fourth.  And  no  such  devise  or  bequest  shall  be  valid 
in  any  will  which  shall  not  have  been  made  and  executed 
at  least  two  months  before  the  death  of  the  testator." 

Judge  WILLARD,  in  his  Treatise  on  Equity  Jurisprudence, 
says  that  this  provision  was  made  to  guard  against  impro- 
vident testamentary  dispositions  of  property  by  persons  in 
extremis,  in  derogation  of  the  claims  of  near  relatives. 
(  Willard's  Eq.  Juris.,  p.  576.)  It  cannot  fail  to  be  seen, 
that  if  we  hold  that  testators  may  evade  this  statute,  by 
giving  by  will  their  lands  to  trustees  for  the  benefit  of  cor- 
porations, we  entirely  circumvent  the  benign  intentions  of 
the  legislature,  and  effectually  defeat  the  objects  sought  to 
be  attained  by  the  legislature.  We  permit  to  be  done  indi- 
rectly what  the  legislature  have  prohibited  in  the  most 
positive  and  direct  terms.  To  permit  a  trust  to  be  created, 
as  is  sought  to  be  done  in  this  case,  the  object  of  the  sta- 
tute is  utterly  thwarted. 

Mr.  Justice  DUER,  in  the  case  of  Ayres,  (supra,)  also  says 
"  that  as  charitable  uses  are  most  plainly  and  directly  re- 
pugnant to  the  statutory  provisions  in  relation  to  trusts 
and  perpetuities,  they  are  now  to  be  considered  as  posi- 
tively forbidden,  and  therefore  abolished."  He  further 
says,  and  I  quote  at  length,  as  the  source  from  which  the  re- 
marks originate  give  to  them  peculiar  weight  and  authority, 
"  that  they"  (charitable  uses)  "  are  embraced  within  the 
terms  of  these  statutory  provisions ;  terms  as  explicit,  as 
strong  and  as  comprehensive  as  the  language  can  furnish, 
it  is  impossible  to  deny,  and  we  yet  remain  to  be  convinced 
that  they  are  not  just  as  certainly  embraced  within  their 
spirit  and  policy.  At  any  rate,  to  declare  that  they  are 
not,  and  upon  that  ground  to  introduce  an  exception  which 
there  is  not  the  slightest  evidence  was  ever  contemplated 
by  the  revisers  or  by  the  legislature,  would  seem  to  us,  as 
at  present  advised,  an  unjustifiable  if  not  unexampled 
stretch  of  judicial  power.  It  is  said  (referring,  doubtless, 
to  the  opinion  of  vice-chancellor  SANDFORD  in  Mott  agt. 
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Shotwell,  supra,}  that  the  revisers  in  their  notes  make  no 
reference  or  allusion  to  charitable  uses,  and  it  is  assumed 
that  they  would  not  have  been  silent  had  they  meant  to 
abolish  them  ;  but  it  seems  far  more  reasonable  to  say,  that 
had  they  meant  to  except  them  from  the  universal  terms  of 
the  enactment  which  they  proposed,  they  would  certainly 
have  done  so,  since,  had  such  been  their  intention,  the  ne- 
cessity of  a  positive  exception,  in  order  to  prevent  miscon- 
struction, could  not  possibly  have  escaped  them  ;  on  the 
other  hand,  if  they  meant  not  to  except  but  to  include  cha- 
ritable uses,  the  explanation  of  their  silence  is  easy  and 
obvious.  They  may  have  deemed  it  unnecessary  to  speak  ; 
they  may  have  thought  that  the  provisions  which  they 
recommended  spoke  for  themselves  in  a  language  that 
neither  the  legislature  nor  judges  could  fail  to  understand. 
The  article  in  relation  to  uses  and  trusts  commences  with 
this  declaration  :  '  Uses  and  trusts,  except  as  authorized 
and  modified  in  this  article,  are  abolished.'  And  the  addi- 
tion of  a  note,  telling  the  legislature  that  all  uses  and  trusts 
not  excepted  were  meant  to  be  included,  would  have  been 
an  idle  repetition  of  the  text,  which,  if  words  have  a  mean- 
ing, could  have  no  other  interpretation." 

This  is  the  emphatic  language  of  one  of  the  revisers,  and, 
as  it  is  generally  understood,  of  the  author  and  framer  of 
this  article  of  the  statutes.  It  was  stated  on  the  argument 
of  this  cause,  by  the  learned  counsel  for  the  respondents, 
(Mr.  PORTER,)  that  he  was  present  at  the  argument  of  the 
case  of  Yates  agt.  Yates,  (9  Barb.,  324  ;)  that  Mr.  J.  C. 
SPENCER,  also  one  of  the  revisers,  and  of  counsel  in  that 
cause,  stated  that  he  entirely  concurred  in  the  views  ex- 
pressed by  Mr.  Justice  DUER  in  the  case  of  Ayres  agt.  The 
Methodist  Church,  as  to  the  construction  put  by  him  upon 
the  statute  abolishing  uses  and  trusts,  and  the  intentions 
of  the  revisers  in  preparing  and  submitting  that  statute  to 
the  legislature.  Mr.  Spencer  at  the  same  time  read  a  letter 
from  Mr.  BENJAMIN  F.  BUTLER,  the  other  reviser,  expressing 
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his  concurrence  in  the  same  views.  We  have  thus  the 
united  testimony  of  the  three  revisers,  gentlemen  of  the 
highest  position  in  the  profession,  that  in  preparing  this 
article  of  the  statutes,  it  was  their  intention,  and  which 
intention  they  thought  they  had  given  expression  to  clearly 
and  unmistakably,  as  they  have  declared,  to  insure  the  abo- 
lition of  all  uses  and  trusts,  except  as  authorized  and  mo- 
dified therein ;  and  it  is  quite  reasonable,  in  view  of  the 
language  employed,  to  infer  that  the  legislature,  in  adopt- 
ing the  article  submitted,  were  governed  by  a  like  intent. 

The  point  now  under  consideration  is  most  ably  and 
satisfactorily  discussed  by  WRIGHT,  J.,  in  Yates  agt.  Yates, 
(supra.)  It  would  seem  to  be  a  work  of  supererogation  to 
attempt  to  add  anything  to  the  powerful  and  conclusive 
reasoning  of  that  opinion.  That  case  was  decided  in  the 
general  term  of  the  third  district,  and  the  views  then  enun- 
ciated have  been  since  adhered  to  in  that  district,  and 
doubtless  formed  the  rule  of  decision  in  the  present  case. 
To  the  same  effect  is  the  decision  of  the  general  term  of 
the  fourth  district,  in  Voorhies  agt.  Pres.  Church  of  Amster- 
dam, (17  Barb.,  103,)  and  which  has  ever  since,  as  it  is 
understood,  been  the  doctrine  of  the  supreme  court  of  that 
district.  HAND,  J.,  in  his  opinion,  concurred  in  by  Justices 
CADY  and  C.  L.  ALLEN,  says  :  "  The  statute  of  uses  and 
trusts  is  express,  positive  and  distinct,  and  abolishes  every 
use  and  trust  except  as  authorized  and  modified  by  the 
same  article."  The  opinions  of  WRIGHT,  J.,  in  Yates  agt. 
Yates,  and  DUER,  J.,  in  Jiyres  agt.  Methodist  Church,  on 
this  point,  are  very  able,  and  show  that  there  is  no  qualifi- 
cation or  exception,  express  or  implied,  in  favor  of  public 
trusts  or  charitable  uses.  No  stronger  or  broader  language 
could  well  be  used  than  that  "  uses  and  trusts,  except  as 
authorized  and  modified  in  this  article,  are  abolished  ;  any 
specification  or  enumeration  would  almost  necessarily  have 
weakened  its  effect."  The  same  subject  has  received  a  full 
and  critical  review  in  McCaughal  agt.  Ryan,  (27  Barb., 
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376.)  I  am  unable  to  add  anything  to  the  learned  opinions 
of  Justices  STRONG  and  EMOTT,  and  both  of  those  eminent 
judges  arrive  at  the  clear  and  decided  conclusion,  that 
trusts  in  real  estate  for  pious  and  charitable  uses  are  not 
sanctioned,  but  on  the  contrary  are  absolutely  prohibited 
by  the  provisions  of  the  Revised  Statutes  relative  to  uses 
and  trusts.  King  agt.  Randle,  (15  Barb.,  139,)  is  to  the 
same  point. 

COWEN,  J.,  in  his  opinion  in  Kane  agt.  Gott,  (24  Wend., 
664,)  clearly  holds  that  the  provisions  of  the  Revised  Sta- 
tutes, now  under  consideration,  abolish  all  trusts  in  real 
estate,  except  as  therein  authorized,  including  charitable 
trusts.  The  same  doctrine  is  affirmed  by  Chancellor  WAL- 
WORTH  in  Potter  agt.  Chapin,  (6  Paige,  650,)  where  he  says 
that  the  court  of  chancery  will  sustain  and  protect  a  dedi- 
cation of  personal  property  to  public  or  charitable  uses, 
provided  the  same  is  consistent  with  local  laws  and  public 
policy,  when  the  object  of  the  gift  or  dedication  is  specific 
and  capable  of  being  carried  into  effect  according  to  the 
intention  of  the  donor.  That  a  devise  or  conveyance  of 
real  estate,  under  the  provisions  of  the  Revised  Statutes, 
might  perhaps  form  an  exception  to  the  general  princi- 
ple, as  a  devise  of  real  estate  can  only  be  made  to  a  per- 
son capable  of  holding  the  same  for  the  purposes  of  the 
charity,  and  all  general  trusts  are  abolished.  As  authority 
for  the  position  that  a  devise  of  real  estate  can  only  be 
made  to  a  person  capable  of  holding  for  the  purposes  of  the 
charity,  he  cites  2d  Revised  Statutes,  (1st  ed.,  p.  57,  §  3,) 
which  declares  that  no  devise  to  a  corporation  shall  be 
valid,  unless  expressly  authorized  by  its  charter  or  by  statute 
to  take  by  devise  ;  and  for  the  last  position,  section  49,  (1 
R.  S.,  1st  ed.,  p.  728,)  which  enacts  that  every  disposition 
of  lands,  whether  by  deed  or  devise,  thereafter  made,  shall 
be  directly  to  the  person  in  whom  the  right  to  the  posses- 
sion and  profits  shall  be  intended  to  be  invested,  and  not 
to  any  other  to  the  use  of  or  in  trust  for  such  person  ;  and 
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if  made  to  one  or  more  persons  to  the  use  of  or  in  trust  for 
another,  no  estate  or  interest,  legal  or  equitable,  shall  vest 
in  the  trustee  ;  and  section  62,  (p.  729,)  which  declare? 
that  where  an  express  trust  is  created,  every  estate  and 
interest  not  embraced  in  the  trust  and  not  otherwise  dis- 
posed of,  shall  remain  in  or  revert  to  the  person  creating 
the  trust,  as  a  legal  estate. 

In  the  case  of  Boyce  agt.  The  City  of  St.  Louis,  (29  Barb., 
657,)  Mr.  Justice  SUTHERLAND  expresses  his  dissent  to  that 
portion  of  the  opinion  in  the  case  of  Beekman  agt.  The  Peo- 
ple, (27  Barb.,  272,)  which  held  that  the  statutes  of  this 
state  abolishing  uses  and  trusts,  except  as  therein  autho- 
rized, prohibited  the  creation  of  trusts  in  real  estate  for 
charitable  purposes,  trusts  of  that  character  not  being 
authorized  by  the  Revised  Statutes.  This  opinion,  and 
that  of  vice-chancellor  SANDFORD,  and  some  views  expressed 
by  assistant  vice-chancellor  HOFFMAN,  in  Wright  agt.  Trus- 
tees of  Methodist  Church,  (Ho/.  Ch.  Rep.,  p.  202,)  are  the 
only  additional  authority  or  dicta  which  I  have  been  able 
to  find  in  this  state,  holding  that  trusts  in  real  estate  for 
charitable  purposes,  since  the  enactment  of  the  Revised 
Statutes,  may  be  created.  The  whole  current  of  judicial 
authority  in  this  state,  as  I  understand  it,  with  these  ex- 
ceptions, holds  the  opposite  doctrine ;  and  I  think  the 
views  expressed  in  those  opinions  which  have  been  referred 
to,  are  maintained  with  such  an  array  of  authority,  research 
and  learning,  as  to  commend  them  to  our  approval,  and 
with  a  force  of  reasoning  which  cannot  be  overthrown. 

I  have  met  with  two  cases  which  seem  to  me  quite  de- 
cisive of  the  views  already  expressed,  and  fully  sustain  the 
doctrine  enunciated,  that  trusts  for  charitable  objects  are 
not  to  be  exempted  from  the  sweeping  language  of  our  Re- 
vised Statutes.  The  case  of  Donations  agt.  Wybrants,  (2 
Jones  &  La  Touche  Rep.,  182,)  was  decided  by  Lord  Chan- 
cellor SUGDEN,  in  Ireland,  in  1845.  The  statute  of  3  and  4 
Will.  IV,  (ch.  27,)  was  held  in  this  case  to  be  a  bar  to  a 
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suit  in  aid  of  a  charity.  The  Lord  Chancellor  said  the 
statute  was  a  bar  to  all  legal  rights,  and  does  not  contain 
any  saving  clause  in  favor  of  charities.  By  it  no  person 
was  to  make  any  entry  or  distress,  except  within  the  period 
therein  specified,  and  this  word  "  person,"  it  was  held,  ex- 
tended to  a  body  politic,  corporate  or  collegiate,  and  to  a 
class  of  creditors  or  other  persons,  as  well  as  an  individual. 
He  further  said  :  "  The  new  statute  no  longer  left  courts 
of  equity  to  act  by  analogy,  but  expressly  enacted  that  no 
person  claiming  any  land  or  rent  in  equity,  should  bring 
any  suit  to  recover  the  same  but  within  the  period  during 
which,  by  virtue  of  the  provisions  of  the  act,  he  might 
have  made  an  entry  or  distress,  or  brought  an  action  to 
recover  the  same,  if  he  had  been  entitled  at  law  to  such 
estate,  right  or  interest  in  or  to  the  same,  as  he  shall  claim 
in  equity.  This,  therefore,  is  quite  as  imperative  as  the 
enactments  binding  legal  estates.  No  person  can  bring 
any  suit  within  the  legal  limitation.  This  leaves  to  equity 
no  discretion.  *  *  *  Now  it  appears  to  me,  that  unless 
the  case  can  be  brought  within  this  saving  (that  of  the 
25th  section)  which  operates  between  trustee  and  cestui 
que  trust,  it  would  fall  within  the  general  prohibition  of 
section  twenty-four.  For  charities  were  only  saved  in 
equity  from  the  operation  of  former  statutes,  as  trusts, 
although  highly  favored  ones,  and  now  all  trusts  are  barred 
by  section  twenty-four,  unless  saved  by  twenty-five,  and  I 
am  not  at  liberty  to  introduce  an  exception  into  the  act  which 
the  legislature,  providing  generally  for  all  trusts,  have  not 
thought  it  proper  to  enact.JJ 

The  same  question  was  before  the  House  of  Lords  in  the 
case  of  Magdelen  College,  Oxford  agt.  The  Attorney-General, 
(6  House  of  Lords  Cases,  p.  189.)  The  head  note  to  the 
case  is,  "  Charities  are  trusts,  and  are  as  such  within  the 
operation  of  3  and  4  Will.  IV,  (ch.  27.")  This  case  was 
decided  in  1857,  and  the  Lord  Chancellor,  in  giving  the 
opinion,  says  :  "  With  respect,  however,  to  that  particular 
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species  of  trust  which  had  charity  for  its  object,  courts  of 
equity  did  not  follow  the  analogy  of  the  statutes.  The 
grounds  of  distinction  were,  that  laches  cannot  be  imputed 
in  cases  of  charity,  and  perhaps,  also,  there  was  a  leaning 
towards  such  a  mode  of  applying  property,  and  this  feeling 
might  likewise  operate  that  the  parties  most  interested  are 
generally  least  able  to  assert  their  rights.  These,  I  pre- 
sume, were  the  principles  on  which  the  courts  acted  in 
refusing  to  consider  the  statutes  of  limitations  as  a  guide, 
even  by  way  of  analog}7,  when  they  were  dealing  with  cha- 
rity estates.  I  must,  however,  remark,  that  from  my  ex- 
perience I  have  come  to  the  conclusion  that  this  practice 
has  frequently  led  to  great  hardships,  and  that  in  attempt- 
ing to  be  just  towards  certain  classes,  such  as  the  poor,  the 
consequence  often  was  that  there  was  great  injustice  done 
to  the  classes  above  them.  The  question  now  is,  Avhat  has 
been  the  effect  of  the  late  statute  ?  Are  charities  within 
those  two  sections,  24  and  25,  or  are  they  not  ?  I  have 
come  to  the  conclusion  that  they  are.  Those  sections  in 
terms  apply  to  all  trusts.  Charities  are  trusts  ;  a  favored 
sort  of  trust,  no  doubt ;  but  stil'  a,  charity  is  a  trust,  and 
nothing  more.  Lord  ST.  LEONARDS  remarked  truly,  that 
charities,  eo  nomine,  are  not  mentioned  in  the  statute,  and 
expressed  his  surprise  that  that  omission  had  occurred  ; 
but  that  is  not  material,  for  trusts  generally  are  mentioned, 
and  that  includes  charitable  trusts  unless  they  are  expressly 
excepted,  and  there  is  no  exception." 

Baron  MENSLEYDALE  said  :  "  This  subject  was  under  the 
consideration  of  Lord  St.  Leonards,  when  lord  chancel- 
lor of  Ireland,  in  several  cases  cited,  at  your  Lordship's 
bar,  and  he  finally  pronounced  his  opinion  in  the  cas6  of 
the  Commissioners  of  Charitable  Donations  agt.  Weybrants, 
that  the  24th  section  of  the  statute  barred  charitable  trusts 
unless  the  25th  section  took  the  particular  case  out  of  its 
operation.  I  entirely  concur  in  that  opinion,  and  have 
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reason  to  believe,  from  personal  communication,  that  his 
Lordship  has  no  doubt  as  to  the  propriety  of  that  decision." 

The  authority  is  therefore  clear  and  conclusive,  that  if  a 
similar  question  were  now  to  arise  in  the  English  courts, 
it  would  be  ruled  precisely  as  it  was  by  the  supreme  court 
of  this  state  in  the  case  of  Yates  agt.  Yates,  and  the  other 
cases  decided  in  harmony  with  it. 

But  it  is  argued,  that  the  law  regards  with  such  favor 
all  trusts  for  charitable  purposes,  that  it  is  to  be  presumed 
that  the  legislature,  in  the  general  language  used,  did  not 
intend  to  embrace  trusts  of  that  character,  and  that  the 
courts  should  not  include  within  the  terms  of  the  act  what 
the  legislature  has  omitted.  If  the  language  of  the  statute 
was  doubtful,  we  might  then  properly  resort  to  the  surround- 
ing circumstances  for  its  interpetration,  and  might  be  at 
liberty  to  adopt  such  a  conclusion  ;  but  it  is  believed  that 
it  has  already  been  shown,  that  there  is  no  ambiguity  in 
that  used,  and  that  in  such  a  case,  upon  well  settled  prin- 
ciples, we  must  assume  the  legislature  intended  to  say  what 
they  have  said. 

This  argument  mainly  derives  its  force  from  the  example 
of  the  English  judges,  in  sustaining  devises  for  charitable 
purposes  made  to  corporations,  notwithstanding  such  cor- 
porations were  excepted  from  the  statute  of  wills  of  34 
Henry  VIII,  (ch.  5.)  This  statute,  by  declaring  the- inca- 
pacity of  both  devisor  and  devisee,  renders  every  devise  to 
a  corporation  void,  whatever  its  intent  or  object.  There 
is  no  saving  clause  in  the  statute  in  favor  of  a  devise  to  a 
charity,  and  yet  a  devise  to  a  corporation  for  a  charitable 
use,  it  has  been  frequently  decided  in  England,  was  not 
within  the  statute.  A  similar  rule  was  sought  to  be  estab- 
lished in  this  state,  by  the  chancellor,  in  the  case  of  Me 
Cartee  agt.  Orphan  Asylum,  (supra.]  In  that  case  lands 
were  devised  to  a  corporation  for  a  charitable  use.  A  ques- 
tion was  made  before  the  chancellor,  whether  the  devise 
was  directly  to  the  corporation,  or  to  trustees  in  trust  for 
VOL.  XXIII.  3 
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it.  And  although  our  statute  of  wills  contained  the  same 
exception  as  that  of  34  Henry  VIII,  by  which  corporations 
were  excepted  from  those  who  might  take  by  devise,  arid 
the  devise  was  held  to  be  direct  to  the  corporation,  yet  the 
learned  chancellor  was  of  the  opinion,  notwithstanding, 
that  the  devise  might  be  sustained  as  being  for  a  charity, 
on  the  authority  of  the  English  cases.  But  the  court  of 
errors  held,  reversing  the  decree  of  the  chancellor,  that  the 
devise  was  direct  to  the  corporation,  and  that  although  it 
was,  by  its  charter,  authorized  to  take  and  acquire  lands 
by  purchase,  this  did  not  authorize  it  to  take  by  devise, 
and  although  the  devise  was  for  a  charitable  purpose,  it 
was  equally  within  the  prohibition  of  the  statute. 

If  we  recur  briefly  to  the  history  of  the  English  law  on 
the  subject  of  holding  lands  by  corporations,  we  shall  be 
satisfied  that  judges  will  not  be  warranted  in  giving  such 
a  construction  to  our  statute  of  uses  and  trusts  as  would 
effectually  overthrow  the  policy  of  the  system  of  legisla- 
tion not  only  in  England,  but  in  this  country,  and  substan- 
tially revive  the  state  of  things  here,  which  the  statutes  of 
mortmain  were  intended  to  and  did  prevent  there. 

Alienation  in  mortmain,  (in  mortua  manu,)  says  Black- 
stone,  (2  Black.  Com.,  268,)  is  an  alienation  of  lands  or 
tenements  to  any  corporation  sole  or  aggregate,  ecclesias- 
tical or  temporal.  But  these  purchases  having  been  chiefly 
made  by  religious  houses,  in  consequence  whereof  the  lands 
became  perpetually  inherent  in  one  dead  hand,  this  hath 
occasioned  the  general  appellation  of  mortmain  to  be  ap- 
plied to  such  alienations,  and  the  religious  houses  them- 
selves to  be  principally  considered  in  forming  the  statutes 
of  mortmain  ;  in  deducing  the  history  of  which  statutes  it 
will  be  matter  of  curiosity  to  observe  the  great  address  and 
subtle  contrivance  of  the  ecclesiastics  in  eluding  from  time 
to  time  the  laws  in  being,  and  the  zeal  with  which  succes- 
sive parliaments  have  pursued  them  through  all  their 
finesses ;  how  new  remedies  were  still  the  parent  of  new 
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evasions,  till  the  legislature  at  last,  though  with  difficulty, 
obtained  a  decisive  victory. 

Lord  HARDWICKE,  in  his  opinion  in  Attorney-General  agt. 
Day,  (1  Vesey,  sen'r,  223,)  says  :  "  It  is  worth  observing 
how  early  laws  wrere  made  to  prevent  the  mischief  of  mort- 
main, viz :  about  the  third  century,  by  one  of  the  first 
Christian  emperors." 

By  magna  charta,  (36  Henry  III,  ch.  36,  1258,)  it  was 
declared  that  it  should  not  be  lawful  to  any  to  give  his 
lands  to  any  religious  house,  and  to  take  the  same  land 
again  to  hold  of  the  same  house,  nor  should  it  be  lawful  to 
any  house  of  religion  to  take  the  lands  of  any  and  to  re- 
lease the  same  to  him  of  whom  he  received  it.  If  any  from 
henceforth  gave  his  lands,  and  thereupon  be  convict,  the 
gift  shall  be  utterly  void  and  the  land  shall  accrue 
to  the  lord  of  the  fee.  But  as  this  statute  only  extended 
to  religious  houses,  bishops  and  other  sole  corporations 
were  not  included  therein,  and  the  aggregate  ecclesiastical 
bodies  found  many  means  to  creep  out  of  this  statute,  by 
buying  lands  that  were  bona  fide  holden  of  themselves  as 
lords  of  the  fee,  and  thereby  evading  the  forfeiture,  or  by 
taking  long  terms  for  years,  which  first  introduced  these 
extensive  terms  for  a  thousand  years  or  more.  These 
caused  the  enactment  of  the  statute,  de  religiosis,  of  7  Ed. 
I,  (1279,)  which  provided  that  no  person,  religious  or  oth- 
erwise, whatsoever,  should  buy  or  sell  or  receive,  under  pre- 
tence of  right,  a  term  of  years,  or  any  other  title  whatso- 
ever, nor  should  by  any  act  or  ingenuity  appropriate  to 
himself  any  lands  or  tenements  in  mortmain,  upon  pain  that 
the  immediate  lord  of  the  fee,  or  on  his  default  for  one  year, 
the  lords  paramount,  and  in  default  of  all  of  them,  the 
King  might  enter  thereon  as  a  forfeiture.  This  was  in- 
tended as  a  sufficient  security  against  all  alienations  in 
mortmain  ;  but  as  these  statutes  extended  only  to  gifts  and 
conveyances  between  the  parties,  the  religious  houses  now 
began  to  set  up  a  fictitious  title  to  the  lands  which  it  was 
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intended  they  should  have,  and  to  bring  an  action  to  reco- 
ver it  against  the  tenant,  who  by  fraud  and  collusion  made 
no  defence,  and  thereby  judgment  was  given  for  the  reli- 
gious house,  which  then  recovered  the  land  by  sentence  of 
law  upon  a  supposed  prior  title.  But  upon  this  the  sta- 
tute of  Westminster  2d  (13  Edw.  I,  ch.  32,  1285,)  enacted 
that  in  such  cases  a  jury  shall  try  the  true  right  of  the 
demandant  or  plaintiff  to  the  land,  and  if  the  religious 
house  or  coporation  be  found  to  have  it,  they  shall  still 
recover  seisin,  otherwise  it  shall  be  forfeited  to  the  imme- 
diate lord  of  the  fee,  or  else  to  the  next  lord,  and  finally  to 
the  King,  upon  immediate  or  other  lord's  default.  And  so 
careful  was  this  prince  to  prevent  any  future  evasions,  that 
when  the  statute  of  quia  emptores  (18  Edw.  Ill,  1290)  abol- 
ished all  subinfeudations,  and  gave  liberty  to  all  men  to 
alienate  their  lands  to  be  holden  of  their  next  immediate 
lord,  a  proviso  was  inserted  that  this  should  not  extend  to 
authorize  any  kind  of  alienation  in  mortmain.  Blackstone 
says  :  Yet  still  it  was  found  difficult  to  set  bounds  to  ecclesi- 
astical ingenuity  ;  for  when  they  were  driven  out  of  all  their 
former  holds,  they  devised  a  new  method  of  conveyance, 
(and  a  similar  evasion  of  our  statutes  we  are  called  upon 
to  sanction  in  the  present  case,)  by  which  the  lands  were 
granted,  not  to  themselves  directly,  but  to  nominal  feoffees 
to  the  use  of  the  religious  houses ;  thus  distinguishing  be- 
tween the  possession  and  the  use,  and  receiving  the  actual 
profits  while  the  seisin  of  the  lands  remained  in  the  nominal 
feoffee,  who  was  held  by  the  court  of  equity  (then  under 
the  direction  of  the  clergy  ;  and  it  may  be  added  that  the 
office  of  Lord  Chancellor  or  Lord  Keeper  had,  with  few 
exceptions,  prior  to  the  appointment  of  Sir  Thomas  Coven- 
try in  1625  as  Lord  Keeper,  been  filled  by  an  ecclesiastic) 
to  be  bound  in  conscience  to  account  to  his  cestui  que  use 
for  the  rents  and  emoluments  of  the  estates.  And  the 
learned  commentator  informs  us,  that  it  is  to  these  inven- 
tions that  our  practisers  are  indebted  for  the  introduction 
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of  uses  and  trusts,  the  foundations  of  modern  conveyancing. 
But  it  is  added,  that  unfortunately  for  the  inventors  them- 
selves, they  did  not  long  enjoy  the  advantage  of  their  new 
devices ;  for  the  statute  of  15  Richard  II,  (ch.  5,  1391,) 
enacted  "  that  the  lands  which  have  been  so  purchased  to 
uses  should  be  authorized  by  license  from  the  crown,  or 
else  be  sold  to  private  persons ;  and  that  for  the  future, 
uses  shall  be  subject  to  the  statutes  of  mortmain  and  for- 
feitable  like  the  lands  themselves."  And  it  was  recited  in 
the  statute,  that  the  mortmain  statutes  had  been  eluded  by 
purchasing  large  tracts  of  lands  adjoining  churches  and 
consecrating  them  by  the  name  of  church  yards,  and  there- 
upon it  was  declared  that  such  subtle  imaginations  were 
within  the  compass  of  the  statutes  of  mortmain.  Black- 
stone  further  says,  that  civil  or  lay  corporations,  as  well 
as  ecclesiastical,  were  also  declared  to  be  within  the  mis- 
chief, and  of  course  within  the  remedy  provided  by  these 
salutary  laws.  During  all  this  time  it  was  in  the  power  of 
the  crown  to  amortize  the  lands  so  held  or  to  be  acquired, 
by  granting  a  license  of  mortmain  to  remit  the  forfeiture, 
so  far  as  related  to  its  own  right,  and  to  enable  any  spir- 
itual or  other  corporation  to  purchase  and  hold  any  lands 
or  tenements  in  perpetuity  ;  which  prerogative  is  declared 
and  confirmed  by  statute,  (18  Edw.  Ill,  ch.  3,  1345.)  But 
as  doubts  were  entertained  at  the  time  of  the  Revolution 
in  1688,  as  to  the  power  of  the  crown  to  grant  such  licen- 
ses, the  statute  of  7  and  8  William  III,  (ch.  37,  1696,)  was 
passed,  which  recited  that  it  would  be  a  great  hindrance 
to  learning  and  other  good  and  charitable  works,  if  persons 
well  inclined  might  not  be  permitted  to  found  colleges 
or  schools  for  encouragement  of  learning,  or  to  augment 
the  revenues  already  of  those  founded,  by  granting  lands 
thereto,  or  by  granting  lands  to  other  bodies  politic  or 
incorporate  then  in  being,  or  thereafter  to  be  incorporated 
for  other  and  public  uses,  and  thereupon  it  enacted  that  it 
should  be  lawful  for  the  crown,  as  often  as  it  should  think 
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fit,  to  grant  to  any  person,  bodies  politic  or  corporate, 
license  to  alien  in  mortmain,  and  also  to  purchase  and  hold 
in  mortmain  in  perpetuity  or  otherwise,  any  land  of  whom- 
sover  the  same  shall  be  holden,  which  shall  not  be  subject 
to  forfeiture  by  reason  of  such  alienation  or  acquisition. 

Next  in  the  point  of  time  is  the  act  of  9  Geo.  II,  (ck.  36, 
1736,)  entitled  "  An  act  to  restrain  the  dispositions  of  lands 
whereby  the  same  become  inalienable."  It  recites  that 
gifts  or  alienations  of  lands,  tenements  or  hereditaments  in 
mortmain  are  prohibited  or  restrained  by  magna  charta  and 
divers  other  wholesome  laws,  as  prejudicial  to  and  against 
the  common  utility ;  nevertheless  the  public  mischief  had 
greatly  increased  by  many  large  and  improvident  aliena- 
tions or  dispositions,  made  by  languishing  or  dying  per- 
sons, or  by  other  persons,  to  uses  called  charitable  uses,  to 
take  place  after  their  deaths,  to  the  disherison  of  their  law- 
ful heirs  ;  for  remedy  whereof  it  was  enacted  that  after  the 
the  24th  of  June,  1736,  no  manors,  lands,  tenements,  rents, 
advowsons  or  hereditaments,  nor  any  moneys  to  be  laid 
out  in  the  purchase  of  any  lands,  tenements  or  heredita- 
ments, should  be  granted,  &c.,  or  anyways  conveyed  or  set- 
tled to  or  upon  any  person  or  persons,  bodies  politic  or 
corporate,  or  otherwise,  for  any  estate  or  interest  whatever, 
or  anyways  charged  or  incumbered  by  any  person  or  per- 
sons whatsover,  in  trust  or  for  the  benefit  of  any  charitable 
uses  whatsoever,  unless  the  same  was  conveyed  by  deed 
duly  executed  twelve  months  before  the  death  of  such  de- 
visor or  grantor.  And  it  was  further  enacted,  that  all 
gifts,  grants,  &c.,  of  any  lands,  &c.,  or  of  any  moneys  to  be 
laid  out  in  the  purchase  of  any  lands,  or  of  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance  affecting 
the  same  to  or  in  trust  for  any  charitable  uses  whatsoever, 
which  should  be  made  after  June  24,  1736,  and  not  made 
in  the  manner  therein  prescribed,  should  be  absolutely  null 
and  void. 

In  Attorney-General  agt.  Day,  (supra,]  Lord  HARDWICKE 
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states  what  he  thought  were  the  sentiments  of  the  Lords 
on  the  passing  of  this  act.  RICHARD  PEPPER  ARDEN,  then 
master  of  the  rolls,  says,  in  Corbyn  agt.  French,  (4  Vesey, 
jun.,  427,)  that  this  statute  was  commonly  called  the  sta- 
tute of  mortmain,  but  very  improperly,  for  it  does  not  pre- 
vent the  alienation  of  land  in  mortmain,  nor  was  that  the 
object  of  the  act ;  it  had  nothing  to  do  with  that.  The 
object  was  to  prevent  devises  of  land  or  any  interest  in 
land,  or  bequests  of  money  to  be  laid  out  in  any  such  inte- 
rests for  any  charitable  use  whatsoever.  It  should  not  be 
forgotten  that  the  English  judges  imbibed  the  spirit  which 
prompted  the  passage  of  this  act,  and  they  have  adminis- 
tered it  in  its  integrity.  They  have  suffered  no  evasion  of 
its  language  or  encroachment  upon  its  spirit  and  tenor, 
however  specious,  or  however  praiseworthy  the  objects  to 
be  accomplished.  It  is  to  be  observed,  that  devises  of  land 
directly  to  a  corporation,  as  well  as  those  in  trust  for  the 
corporation,  are  equally  condemned  by  the  act. 

Such  was  the  state  of  the  law  in  England  at  the  time  of 
our  separation  from  the  mother  country.  These  statutes 
thus  in  force  there  at  the  time  of  the  settlement  here,  con- 
stituted a  part  of  the  law  of  the  colony  of  New  York,  being 
brought  hither  by  our  ancestors  who  emigrated  to  this 
country  from  that.  It  is  a  natural  presumption,  arid  there- 
fore is  adopted  as  a  rule  of  law,  that  on  the  settlement  of  a 
new  territory  by  a  colony  from  another  country,  especially 
where  the  colonists  continue  subject  to  the  same  govern- 
ment, they  carry  with  them  the  general  laws  of  the  mother 
country  which  are  applicable  to  the  situation  of  the  colo- 
nists in  the  new  territory  ;  and  which  laws  thus  become 
the  laws  of  the  colony,  until  they  are  altered  by  common 
consent  or  by  legislative  enactment.  (Bogardus  agt.  Trinity 
Church,  4  Paige,  198.) 

We  think  it  impossible  to  believe  that  the  legislature,  in 
repealing  the  statute  of  Elizabeth  and  the  statutes  of  mort- 
main, intended  to  revive  and  re-introduce  in  this  state,  the 
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system  of  pious  and  charitable  uses ;  a  system,  by  means 
of  winch  in  England,  the  clergy  and  the  religious  houses 
were  enabled  to  possess  themselves  of  nearly  one-half  of 
the  real  property  of  the  kingdom,  and  if  it  had  not  been 
broken  up,  would  doubtless  have  obtained  the  residue.  The 
course  of  legislation  in  this  state  forbids,  we  think,  such  an 
assumption.  We  have  seen  that  our  statute  of  wills,  enacted 
at  an  early  day,  excepted  bodies  politic  and  corporate  from 
those  who  were  rendered  capable  of  taking  lands  by  will, 
and  on  a  revision  at  a  later  date,  after  judicial  inquiry  and 
discussion,  an  express  prohibition  to  the  same  effect  was 
made  a  part  of  the  statute  law.  One  of  the  revisers  has 
put  on  record  his  views  in  reference  to  this  alteration.  He 
says  :  "  As  to  the  actual  intention  of  the  legislature,  we 
are  satisfied  that  the  principal  object  of  the  alteration  in 
the  statute,  which  the  revisers  proposed,  was  to  put  an  end 
to  existing  doubts  as  to  the  capacity  of  religious  corpora- 
tions, incorporated  under  the  act  of  1813  and  previous  acts 
on  the  same  subject,  to  take  by  devise  ;  and  those  doubts 
were  meant  to  be  terminated  by  compelling  courts  of  jus- 
tice so  to  construe  those  acts,  as  to  exclude  the  possible 
implication  that  such  an  authority  was  given."  (Per  DUER, 
J.,  Jiyres  agt.  Methodist  Church,  supra.]  Whenever  corpo- 
rations in  this  state  have  been  permitted  to  take  lands  by 
devise,  a  special  act  of  the  legislature  has  been  obtained 
for  that  purpose,  and  corporations  cannot  take  and  hold 
real  estate  without  the  authority  of  the  legislature  by  either 
special  or  general  acts.  This  system  of  legislation  is  the 
equivalent  to  the  license  from  the  crown  to  hold  lands  in 
mortmain,  and  is  the  substitute  therefor.  It  is  the  method 
adopted  by  us  for  amortizing  lands.  It  must  ever  be  a 
fundamental  object  with  the  legislature  of  a  free  people, 
whose  institutions  are  based  on  the  principle  of  equality, 
and  which  can  only  be  maintained  by  preserving  it,  to  pre- 
vent the  accumulation  of  lands  in  the  hands  of  perpetual 
bodies,  whereby  they  are  rendered  inalienable,  withdrawn 
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from  the  hope  of  attainment  by  industry  and  frugality,  and 
from  the  purposes  of  commerce  and  trade.  We  have  wisely 
abolished  the  system  of  entails  and  primogeniture  but  to 
little  purpose,  if  we  have  permitted  another  to  creep  steal- 
thily in,  whereby  the  real  estate  of  the  state  may  be  ab- 
sorbed in  dead  hands  and  rendered  inalienable  forever.  We 
cannot  be  too  firm  in  resisting  at  the  outset  the  introduc- 
tion of  a  system  so  pernicious  in  its  consequences,  and 
fraught  with  such  serious  evils.  Corporations  never  die, 
unless  limited  by  their  charter,  and  if  they  are  well  man- 
aged their  tendency  is  to  obtain  the  title  to  and  control  of 
large  amounts  of  property.  Religious  corporations  parti- 
cularly, are  proverbially  without  duration,  and  those  organ- 
ized under  our  general  laws  have  life  without  limit.  As 
long  as  our  statutes  speak  the  clear  and  emphatic  language 
they  now  hold,  these  bodies  cannot  take  land  directly  by 
devise,  nor  in  any  other  way  except  to  a  limited  amount j 
and  it  is  believed  that  the  inhibition  is  equally  clear,  that 
they  cannot  do  it  indirectly  by  means  of  a  trust  created, 
whereby  another  has  the  nominal  possession,  and  they  will 
be  entitled  to  the  rents  and  profits.  A  similar  device  was 
resorted  to  by  the  ecclesiastics  in  England,  but  which  was 
uprooted  and  defeated  by  the  statute  of  15  Richard  II,  ch.  5. 
And  if  the  views  expressed  in  reference  to  our  statutes  of 
uses  and  trusts  are  correct,  a  like  result  has  been  attained 
in  this  state.  It  has  ever  been  regarded  as  peculiarly  the 
province  of  the  sovereign  power  to  create  or  call  into  being 
corporate  bodies,  and  define  their  powers ;  and  what  rea- 
sons now  exist  for  permitting  an  individual  to  do  the  same 
thing  ?  For  it  is  clear,  that  the  power  to  create  a  trust 
for  a  charitable  use  or  purpose  does  in  fact  call  into  being 
a  corporation  perpetual  in  its  character,  whose  objects  and 
purposes  are  defined  only  by  individual  caprice,  and  the 
extent  of  whose  possessions  is  unlimited  and  beyond  legis- 
lative control.  A  parent  is  only  authorized  by  law  to  make 
provision  for  his  children,  to  the  extent  of  two  lives  in 
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being.  This  is  the  extent  to  which  the  law  permits  him  to 
render  his  property  inalienable ;  but  on  the  argument  we 
are  called  upon  to  sanction  a  principle  which  will  allow  any 
amount  of  lands  to  be  given  by  deed  or  will  to  trustees, 
whereby  a  trust  is  created  for  purposes  called  charitable, 
thereby  rendering  them  inalienable  forever.  On  this  theory 
a  man  is  deprived  of  the  power  of  providing  but  for  a  very 
limited  period  for  those  nearest  and  dearest  to  him,  and  who 
have  the  strongest  claims  upon  his  bounty  and  the  best  right 
to  enjoy  the  fruits  of  his  labor ;  but  if  he  elects  to  create  a 
trust  for  a  purpose  deemed  by  the  courts  charitable,  it  is 
to  be  sanctioned,  and  he  permitted  to  devote  his  property 
to  that  purpose  forever,  and  the  lands  thus  disposed  of  are 
effectually  put  in  mortmain.  A  trust  created  to  support 
soldiers,  mariners,  sick  and  maimed  persons,  schools  of 
learning,  free  schools,  scholars  in  universities ;  repair  of 
bridges,  ports  and  havens,  common  ponds,  sea  banks ;  for 
the  support  of  orphans,  houses  of  correction,  young  trades- 
men, persons  decayed,  hospitals  ;  to  provide  for  the  mar- 
riage of  poor  maids,  and  many  other  purposes,  is  deemed 
by  the  court  charitable,  and  may  be  perpetually  provided 
for,  maintained  and  kept  up,  by  appropriating  therefor  any 
conceivable  amount  of  real  estate,  and  which  is  thereby 
rendered  inalienable  forever.  Corporations  thus  created 
are  emphatically  the  creatures  of  judge-made  law.  I  find 
no  warrant  in  reason,  authority,  or  statute  law  for  uphold- 
ing them.  I  deem  their  existence  hostile  to  the  spirit  and 
genius  of  our  institutions,  and  to  tolerate  them  would  be 
taking  a  backward  step  and  re-introducing  a  pernicious 
system  which  our  ancestors  so  valiantly  fought  against  and 
destroyed.  If  we  adhere  to  the  plain  letter  of  the  will  of 
our  law-makers,  our  way  is  clear  and  environed  with  no 
embarrassments.  If  we  depart  from  the  chart  laid  down 
for  our  guidance,  we  are  at  once  afloat  on  a  sea  of  uncer- 
tainty, and  no  one  can  tell  where  we  land,  or  what  princi- 
ples will  for  the  future  be  our  guides.  I  prefer  to  adhere  to 
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the  legislative  will  as  I  find  it  on  the  statute  book,  and  I 
hold  that  no  trusts  in  lands  in  this  state  can  be  created 
except  such  as  are  therein  enumerated  and  authorized. 

Neither  of  the  corporations  named  in  the  testator's  will 
being  expressly  authorized  by  the  charter  creating  them, 
or  by  statute,  to  take  lands  by  devise,  they  cannot  legally 
take  those  given  to  them  by  his  will,  either  directly  to  them 
or  indirectly  to  trustees  for  them  as  cestuis  que  trust.  The 
trusts,  therefore,  attempted  to  be  created  in  the  real  estate 
by  this  will,  for  the  benefit  of  these  corporations,  are  illegal 
and  prohibited  by  law. 

An  adherence  to  the  same  general  policy  is  emphatically 
indicated  by  the  act  of  the  legislature  of  1860,  entitled  "An 
act  relating  to  wills."  (Laws  of  1860,  ch.  360,  p.  607.)  It 
declares  that  no  person  having  a  husband,  wife,  child  or 
parent,  shall  by  his  or  her  last  will  and  testament  devise 
or  bequeath  to  any  benevolent,  charitable,  literary,  scien- 
tific, religious  or  missionary  society,  association  or  corpo- 
ration, in  trust  or  otherwise,  more  than  one-half  of  his  or 
her  estate,  after  the  payment  of  bis  or  her  debts,  and  such 
devise  or  bequest  shall  be  valid  to  the  extent  of  one-half 
and  no  more. 

The  judgment  of  the  supreme  court  should  therefore  be 
affirmed  in  all  respects,  except  as  to  that  part  of  the  estate 
of  the  testator  covered  by  the  seventh  clause  of  the  will, 
and  in  which  his  son  John  Stanton  Marshall  had  a  life 
estate,  and  as  to  that  the  judgment  is  to  be  modified  in 
accordance  with  this  opinion. 
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NEW  YORK  SUPERIOR  COURT. 

EMIL  VON  SCHONING  agt.  THOMAS  MITCHELL  and  ANDREW 
BUCHANAN. 

In  an  action  to  recover  the  possession  of  personal  property,  where  the  jury  found  a 
verdict  for  the  plaintiff  for  the  return  of  the  property,  assessing  the  value  at  less 
than  $50 — no  damages  found  for  the  detention  of  the  property,  held,  that  the 
plaintiff  having  prevailed,  and  being  entitled  to  nominal  damages  and  costs  at 
least,  the  defendant  was  not  entitled  to  costs. 

Special  Term,  April,  1862. 

THIS  was  an  action  brought  by  the  plaintiff  to  recover 
the  possession  of  personal  property,  the  value  of  which,  as 
sworn  to  by  the  plaintiff,  was  $60.  On  the  trial  of  the 
cause,  the  jury  found  a  verdict  for  the  plaintiff  for  the  re- 
turn of  the  property,  assessing  the  value  thereof  at  $40. 
No  damages  were  found  for  the  detention  of  the  property. 
On  the  taxation,  the  clerk  adjusted  costs  in  favor  of  the 
defendants,  on  the  ground  that  the  verdict  was  for  a  less 
sum  than  $50,  and  that  no  damages  had  been  awarded  to 
the  plaintiff  for  the  detention  thereof;  thereupon  the  de- 
fendants entered  up  judgment  against  the  plaintiff  for  costs, 
less  $40,  the  value  of  the  property  as  assessed  by  the  jury. 

This  motion  was  to  vacate  the  judgment. 

A.  H.  REAVEY,  for  the  plaintiff. 
J.  G.  McAnAM,  for  the  defendants. 

MONCRIEF,  Justice.  I  think  the  judgment  is  irregular  in 
that  it  gives  costs  to  the  defendants.  The  plaintiff  is  the 
prevailing  party ;  the  jury  found  a  verdict  for  the  return 
of  the  property  to  him,  assessing  its  value  at  $40.  This 
entitled  the  plaintiff  to  recover  at  least  nominal  damages  ; 
and  section  304  (Code)  gives  to  him  the  like  amount  of 
costs  ;  the  plaintiff  being  entitled  to  costs  of  any  amount, 
the  defendant  cannot  recover  costs. 

The  motion  should  be  granted,  with  $7  costs. 
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SUPREME  COURT. 

HENRY  C.  ADAMS,  appellant  agt.  THE  FORT  PLAIN  BANK, 
respondents. 

Under  a  general  retainer  to  prosecute  an  action,  the  attorney  may,  on  perfecting 
judgment  in  favor  of  his  client,  bring  an  action  immediately  to  recover  his  costs ; 
and  if  he  neglects  to  prosecute  within  six  years  after  such  judgment  is  perfected, 
the  statute  of  limitations  may  be  pleaded,  and  •will  bar  the  action. 

Although  it  may  be  conceded  that  under  a  general  retainer  an  attorney  on  record 
is  not  only  authorized  to  prosecute  the  suit  to  judgment,  but  that  he  may  also 
issue  execution  and  receive  the  money  for  which  judgment  is  recovered,  and  upon 
the  receipt  of  the  money  may  discharge  the  party  and  acknowledge  satisfaction  of 
the  judgment,  yet  it  cannot  be  claimed  that  it  is  the  duty  of  the  attorney  under 
such  a  retainer,  to  do  more  than  perfect  the  judgment,  which  is  a  termination 
of  the  suit. 

As  between  attorney  and  client,  the  amount  of  costs  claimed  by  the  attorney  must 
be  liquidated  before  interest  can  be  allowed. 

Argued  at  St.  Lawrence  General  Term,  Oct.  1,  1861. 

Decided  at  Schenectady  General  Term,  Jan.  1862. 

ROSEKRANS,  POTTER  and  BOCKES,  Justices. 

THIS  is  an  appeal  by  the  plaintiff,  from  a  judgment  en- 
tered in  his  favor  against  the  defendant,  upon  the  report 
of  Hezekiah  Baker,  Esq.,  sole  referee,  April,  30,  1859,  for 

5.10  recovery,  besides  costs. 


Statement  of  facts  under  Rule  45. 

1st.  This  action  was  brought  to  recover  the  value  of  cer- 
tain professional  services  and  disbursements  rendered  by 
Henry  Adams,  as  the  attorney  and  counsel  of  the  defendant 
in  this  action,  in  the  four  several  causes  and  matters  spe- 
cified under  the  1st  count  of  the  complaint,  and  also  by 
Henry  Adams  and  Daniel  G.  Lobdell  as  the  attorneys  and 
counsel  of  the  defendant  in  this  action,  in  the  seven  several 
causes  and  matters  specified  under  the  2d  count  of  the  com- 
plaint. 

2d.  All  the  interest  of  Daniel  G.  Lobdell  in  the  demands 
under  the  2d  count,  was  duly  assigned  by  said  Lobdell  to 
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his  co-partner,  Henry  Adams,  and  vested  in  the  said  Henry 
Adams  as  assignee,  on  the  13th  day  of  April,  1847. 

3d.  The  plaintiff  being  equitably  entitled  to  pay  for  a 
portion  of  the  said  demands,  became  the  assignee  of  all  the 
interest  of  Henry  Adams  in  those  demands,  and  the  sole 
owner  of  the  same  June  7th,  1855.  The  defendant  having 
refused  to  pay  said  demands,  the  plaintiff  commenced  this 
action  to  recover  the  same,  June  8th,  1855. 

4th.  Upon  the  trial  before  the  referee,  the  plaintiff  gave 
in  evidence  in  support  of  the  demands  stated  in  the  first 
count  of  his  complaint :  1.  A  copy  narr  upon  which  the 
first  suit  Avas  commenced,  but  no  services  were  done  or  dis- 
bursements paid  or  incurred  therein  subsequent  to  August 
9,  1842.  2.  An  exemplified  copy  of  the  judgment  roll  in 
the  second  suit,  for  damages,  disbursements  and  costs,  filed 
August  14th,  1849.  3.  The  taxed  bill  of  costs  and  the  judg- 
ment roll  in  the  third  suit,  for  damages  and  costs,  filed 
June  21,  1850.  4.  Testimony  in  support  of  the  fourth  item 
in  the  first  count,  done  in  1839.  The  referee's  findings 
upon  those  charges  are  stated  in  the  same  order  in  the  1st, 
2d,  3d  and  4th  paragraphs  of  his  report.  He  allowed  the 
2d  and  3d  without  interest,  and  excluded  the  1st  and  4th. 
(See  lQth,post.) 

5th.  In  support  of  the  demands  stated  in  the  second 
count,  the  plaintiff  gave  in  evidence  the  original  taxed  bills 
of  costs  and  duly  exemplified  copies  of  the  judgment  records 
in  those  causes,  respectively  from  the  first  to  the  sixth  in- 
clusive. These  records  respectively  embrace  the  damages 
and  costs  in  each  cause,  and  were  filed  on  different  days 
between  the  22d  of  January  and  the  17th  of  March,  1847. 
The  charges  in  the  7th  item  of  the  complaint  were  incurred 
February  8th,  1847.  The  referee's  findings  upon  those 
bills  and  charges  are  stated  in  their  order  in  the  5th,  6th, 
7th,  8th,  9th,  10th  and  llth  paragraphs  of  his  report. 

6th.  After  the  plaintiff  had  thus  given  all  his  record  evi- 
dence, the  defendant's  counsel  admitted  the  following  facts, 
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to  wit :  1.  That  the  attorneys  in  the  respective  causes  sta- 
ted in  the  complaint  and  in  the  several  exhibits,  have  never 
been  requested  by  the  plaintiff  in  such  causes  to  perform 
any  services  charged  in  such  bills  for  prospective  services 
or  prospective  disbursements.  2.  That  the  said  attorneys 
therein  have  always  been  ready  to  perform  those  prospec- 
tive services.  3.  That  the  services  charged  in  those  bills 
for  prospective  services  have  never  been  rendered.  4.  That 
no  notice  has  ever  been  given  to  the  attorneys,  or  either  of 
them,  that  their  services  were  no  longer  wanted  in  either 
cause  or  matter.  5.  Also  that  the  Fort  Plain  Bank  is  a 
corporation  organized  under  the  general  banking  laws,  and 
has  been  ever  since  1839.  6.  Also  the  retainer  of  the  at- 
torneys and  counsel  in  the  respective  causes  and  matters 
stated  in  the  complaint,  in  this  action,  by  the  plaintiff  in 
those  causes  and  matters. 

Thereupon  the  plaintiff  rested. 

7th.  The  defendant's  counsel  then  offered  to  prove  that 
at  the  time  of  the  assignment  to  the  plaintiff  he  was  an 
attorney  and  counsellor  and  practiced  as  such  in  the  su- 
preme court,  and  ever  since  has  been.  To  this  evidence 
the  plaintiff  objected  upon  the  grounds  that  it  was  imma- 
terial and  improper,  and  that  it  proved  no  material  fact  in 
and  of  itself.  These  objections  were  overruled  by  the  refe- 
ree, and  plaintiff  excepted.  The  plaintiff  then  admitted 
the  facts  proposed  to  be  proved,  but  subject  to  the  objec- 
tions, rulings  and  exceptions  stated. 

And  thereupon  the  defendant  rested. 

8th.  The  defendant's  counsel  then  insisted  that  the  plain- 
tiff should  not  recover  in  this  action,  on  the  following 
grounds :  1.  That  the  plaintiff,  being  at  the  time  an  attor- 
ney and  counsellor  in  this  court,  purchased  the  demands 
for  the  purpose  of  prosecuting,  contrary  to  the  statute  in 
such  case  made  and  provided.  Also,  2.  That  all  the  de- 
mands in  the  first  count  of  the  complaint,  except  the  2d 
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and  3d  items,  and  all  the  demands  mentioned  in  the  second 
count,  were  barred  by  the  statute  of  limitations. 

The  plaintiff  held  the  converse  of  the  propositions  in- 
sisted upon  by  the  defendant's  counsel,  and  insisted,  1.  That 
upon  the  facts  proved  and  admitted,  he  was  entitled  to 
recover  for  each  and  all  of  the  demands  set  forth  in  the 
complaint.  2.  That  the  statute  of  limitations  had  no  ap- 
plication to  demands  of  the  character  set  forth  in  the  com- 
plaint ;  and  3.  That  there  was  no  evidence  that  he  had 
purchased  the  demands  for  the  purpose  of  prosecution. 

9th.  And  upon  the  record  and  other  evidence  of  the 
plaintiff,  and  the  admission  of  facts  by  defendant's  counsel, 
(see  ante,  6th,)  and  the  evidence  on  the  part  of  defendant, 
(see  ante,  1th,)  and  the  ground  stated,  (see  ante,  8th,)  the 
cause  was  submitted  to  the  referee. 

10th.  The  referee  in  his  report,  from  the  1st  to  the  first 
portion  of  the  16th  and  the  17th  paragraphs  of  his  report 
inclusive,  has  found  all  the  facts  stated  in  the  complaint 
under  both  counts,  (except  the  amounts  claimed,  he  makes 
less  than  the  bills  and  records  show  were  taxed  in  each 
cause  and  matter.)  The  referee  found  the  services  and  dis- 
bursements up  to  and  including  the  entry  of  the  respective 
judgments,  as  due  to  the  attorneys  therein,  at  the  time  of 
entering  each  judgment,  and  excluded  the  charges  for  pros- 
pective services.  And  the  referee  therein  finds  as  facts  : 
"  That  at  the  time  of  the  assignment,  &c.  to  the  plaintiff, 
he  was  a  practicing  attorney  and  counsellor  at  law  in  this 
state,  and  that  he  has  continued  such  attorney  and  coun- 
sellor ever  since  such  assignment."  (And  see  1th  fact,  ante.) 
"  That  none  of  the  items  or  demands  so  assigned  to  the 
plaintiff  and  embraced  in  the  complaint,  accrued  within  six 
years  preceding  the  commencement  of  this  action,  except 
those  mentioned  in  the  2d  and  3d  paragraphs  of  this  re- 
port." (See  8th,  ante.)  These  are  the  only  facts  found 
adverse  to  the  plaintiff. 

The  referee  thereupon  determined  and  decided  as  mat- 
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ters  of  law  upon  the  facts  found  that  as  to  each  and  every 
item  or  demand  mentioned  in  the  1st,  4th,  5th,  6th,  7th, 
8th,  9th  10th  and  llth  paragraphs  of  his  report,  the  plain- 
tiff could  not  recover.  These  embrace  the  1st  and  4th  in 
the  first  count,  and  all  the  items  in  the  second  count.  "And 
that  the  plaintiff  is  entitled  to  recover  for  the  demands  in 
the  2d  and  3d  paragraphs  of  the  report  (being  the  2d  and 
3d  in  the  first  count)  amounting  to  $78.10,"  and  ordered 
judgment  for  that  amount  in  favor  of  the  plaintiff,  with 
costs.  From  that  judgment  the  plaintiff  appealed  to  the 
general  term  of  this  court. 

HENRY  C.  ADAMS,  plaintiff,  in  person. 

I.  The  referee  erred  in  overruling  the  plaintiff's  objec- 
tions to  the  evidence  that  at  the  time  of  the  assignment, 
<fec.  plaintiff  was  an  attorney  and  counsellor,  <fcc.  (See  ante, 
fact  1th,  and  see  also  8th  and  10M.) 

1st.  The  statute  forbids  attorneys  and  counsellors  from 
buying  demands  and  choses  in  action,  with  the  intent  and 
for  the  purpose  of  bringing  any  suit  thereon.  (2  JR.  S.,  m. 
p.  288,  §  58,  [§  71.]) 

2d.  The  impropriety  of  the  evidence  is  apparent.  The 
proposition  of  defendant's  counsel  did  not  cover  the  statute 
by  proposing  to  show  an  illegal  intent  or  purpose  of  bring- 
ing any  suit  upon  the  assigned  demands. 

3d.  Nor  did  it  propose  to  prove  that  plaintiff  bought  the 
demands.  Nor  did  he  in  fact  buy  them,  for  he  was  equi- 
tably an  owner  of  a  part  of  the  demands,  and  upon  good 
consideration  he  became  the  assignee  of  the  whole.  He 
was  not,  therefore,  a  purchaser  in  any  sense. 

4th.  The  extent  of  the  injury  inflicted  upon  the  plaintiff 
by  this  evidence  is  fully  seen  in  the  report.  In  the  latter 
part  of  the  16th  paragraph  (IQth,  ante,)  the  referee  has 
found  the  identical  fact  referred  to ;  and  in  the  19th  para- 
graph decided,  &c.  "  upon  the  facts  found,"  (this  being  one 
VOL,  XXIII,  4 
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of  the  two  findings  adverse  to  plaintiff — see  ante  facts, 
that  plaintiff  could  not  recover  upon  the  1st  and  4th  items 
in  the  first  count,  nor  any  of  the  items  in  the  second  count. 

Where  the  error  is  in  the  admission  of  illegal  evidence 
which  bears  in  the  least  degree  on  the  result,  it  cannot  be 
disregarded.  (Morrell  agt.  Parmlee,  1  N.  Y.  R.,  519.) 

Where  evidence,  bearing  with  directness  and  force  upon 
the  question  at  issue,  has  been  erroneously  admitted  by  a 
referee,  a  new  trial  must  be  granted,  although  there  may 
be  unobjectionable  evidence  sufficient  to  sustain  his  con- 
clusion. (Williams  agt.  Fitch,  adm'r,  fyc.,  18  JV*.  Y,  R.,  546.) 

5th.  This  evidence  was  given  to  support  the  4th  defence, 
i.  e.  that  at  the  time  of  the  assignment  to  plaintiff  he  was 
an  attorney  and  counsellor,  &c.  (See  ante,  7th,  8th,  Wth.} 

This  defence  is  peculiar,  and  if  the  evidence  was  in  the 
least  degree  material,  the  referee  should  have  disposed  of 
it  as  a  preliminary  question.  And  if,  in  his  opinion,  it 
established  the  4th  defence,  he  should  have  non-suited  the 
plaintiff;  otherwise  he  had  nothing  to  do  with  it,  and  he 
had  no  right  to  take  it  into  his  deliberations,  and  render  a 
general  decision  upon  it.  (Orcutt  agt.  Pettit,  4  Denio,  233.) 

II.  The  referee's  decision,  excluding  all  the  demands  except 
the  2d  and  3d,  appears  to  be  based  in  part  upon  his  erro- 
neous finding,  to  the  effect  that  the  statute  of  limitations, 
six  years,  barred  those  claims  ;  and  upon  the  theory  that 
the  relation  of  attorney  and  client  was  dissolved  upon  the 
entry  of  the  respective  judgments.  (See  Wth,  ante.} 

1st.  The  records  show  that  the  attorney's  costs,  in  the 
several  causes,  were  included  in  the  respective  judgments, 
and  they  were  liens  upon  and  co-extensive  in  time  with  the 
judgments ;  hence  twenty  years,  at  least,  is  the  period  of 
limitation. 

NOTE. — The  attorney's  lien  upon  the  judgment  has  long  and  uniformly  been  up- 
held. (See  Rooney  agt.  Second  Av.  R.  R.  Co.,  18  JVT.  y.  R.,  368,  369,  and  cases 
cited;  Graham's  Pr.,  61,  62,  and  cases.)  Does  that  lien  cease  after  two  years, 
the  period  limited  by  statute  (2  R.  S.,  362,  §  22)  for  the  attorney  to  satisfy  the 
judgment;  or  after  the  period  for  issuing  execution  (2  it.  S.t  363,  §1;  Code, 
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§§283,  284;)  or  after  ten  years,  the  period  within  which  scire  facias  must  be 
brought,  Ac.,  (2  R.  S.,  576,  §  1-3;)  or  after  twenty  years,  the  period  within  which 
an  action  of  debt  upon  the  judgment  may  be  brought?  (2  R.  S.,  301,  §  471.)  Where 
is  the  period  of  time?  We  insist  that  while  the  judgment  is  in  life,  the  lien  con- 
tinues as  a  security  for  a  debt  which  the  client  owes  to  his  attorney,  and  which  debt 
to  the  attorney  is  embraced  in  the  client's  judgment,  as  due  to  him  of  record;  and 
so  long  as  the  client  can  enforce  the  judgment  for  costs  as  well  as  damages,  so  long 
necessarily  the  attorney  has  a  lien,  and  can  enforce  payment  of  his  costs  against 
his  client,  and  the  statute  of  limitations  for  any  period  less  than  twenty  years  is  no 
bar  to  the  attorney's  claim  against  his  client.  (See  Foster  agt.  Jack,  4  Watts, 
334-340,  and  other  cases  under  this  point.) 

2d.  The  several  taxed  bills  contain  charges  "for  not  only 
past  and  present,  but  for  prospective  services  and  disburse- 
ments, (an  execution,  the  sheriff's  return,  clerk  filing  the 
same,  and  entering  satisfaction.)  These  entered  into  and 
made  the  contract  in  each  case  an  entire  contract,  and  the 
attorneys  were  bound  to  perform  them,  and  until  performed 
the  statute  cannot  apply. 

NOTE. — Upon  the  terms  of  the  several  bills  as  taxed  and  entered  in  the  several 
judgment  records,  the  contract  of  the  attorneys  was  not  simply  to  obtain  judgments, 
but  also  to  do  all  necessary  services  in  the  collection  and  satisfaction  of  the  judg- 
ments. The  contract  was  entire  and  continuous,  and  in  short  the  work  contracted 
for  remains  unfinished  to  this  day.  (Rankin  agt.  Woodworth,  3  Pennsyl.  48;  Me 
Lowell  agt.  Potter,  8  Barr.  109;  Ziegler  agt.  Hunt,  1  McCord,  577;  Martin- 
dale  agt.  Faulkner,  2  C.  B.,  706 ;  Walker  agt.  Goodrich,  16  III.,  341.) 

3d.  Nor  has  there  ever  been,  by  any  act  whatever,  a  dis- 
solution of  the  relation  of  attorney  and  client  in  either  of 
those  causes  and  matters,  but  on  the  contrary  it  is  apparent 
that  such  relation  still  exists.  (See  the  admissions  of  facts, 
ante,  6th;  and  the  report,  15/A  paragraph,  finds  these  facts,) 

a.  Where  a  client  employs  an  attorney  to  conduct  a  suit,  it  is  an  entire  contract 
to  carry  on  the  suit  to  its  termination,  (i.  e.,  the  satisfaction  of  the  judgment,)  and 
deterininable  by  the  attorney  only  on  reasonable  notice ;  and  where  no  such  notice 
has  been  given  the  statute  of  limitations  is  no  bar  to  that  part  of  the  demand  which 
is  for  business  done  more  than  six  years  before  the  commencement  of  an  action  by 
the  attorney  for  business  done  in  the  suit,  which  was  not  brought  to  a  termination 
till  within  six  years  of  the  commencement  of  the  action.  (Harris  agt.  Osborn,  2 
Cromp.  4r  Meeson's  Exch.  R.,  629.) 

Lord  LYNDHURST  in  that  case  says  :  "  I  consider  that 
when  an  attorney  is  retained  to  prosecute  or  defend  a 
cause,  he  enters  into  a  special  contract  to  carry  it  on  to  its 
termination.  I  do  not  mean  to  say  that  under  no  circum- 
stances can  he  put  an  e.nd  to  this  contract ;  but  it  cannot 
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be  put  an  end  to  without  notice.  In  this  case  it  is  suffi- 
cient to  say  that  no  notice  was  given,  and  therefore,  as  the 
contract  was-  continuous  and  remained  entire,  the  statute 
of  limitations  is  no  bar  to  the  action."  (2  Cromp.  fy  M., 
632  ;  Rotherry  agt.  Munnings,  I  B.  fy  A.,  17  ;  Whitehead 
agt.  Lord,  7  Exch.,  691 ;  S.  C.  11  Eng.  L.  #  Eq.  R.,  587.) 
In  the  last  case  held  :  "  An  attorney  or  solicitor  retained 
in  a  suit  at  law  or  in  equity,  is  bound  to  carry  it  on  to  its 
termination,  unless  he  gives  a  notice  that  he  shall  discon- 
tinue, if  he  be  not  paid  or  supplied  with  the  necessary 
funds,  or  the  client  dies  ;  and  the  statute  of  limitations 
does  not  begin  to  run  against  his  right  to  sue  on  the  bill  of 
costs,  until  the  happening  of  one  of  these  events." 

b.  They  were  not  at  liberty  to  abandon  them  without  reasonable  cause  and  notice, 
and  if  they  had  they  would  have  been  liable  for  the  consequences.     (Nichols  agt. 
Wilson,  11  M.  $  W.,  106;  Mordecai  agt.  Solomon,  Bayer's  R.,  173;  Meazies 
agt.  Rodrigues,  1  Price,  92.) 

c.  The  attorneys  in  those  causes,  having  undertaken  to  collect  the  debts  in  those 
causes,  were  bound  to  sue  out  a  scire  facias,  if  necessary,  and  would  be  guilty  of 
negligence  for  not  doing  so.     (Dearborn  agt.  Dearborn,  15  Mass.,  316.) 

NOTE. — This  proves  that  the  relation  of  attorney  and  client  continues  after  the 
entry  of  the  judgment,  and  so  long  as  the  judgment  has  vitality  the  attorney  has 
duties  and  responsibilities  in  the  collection  of  the  judgment,  or  to  keep  it  in  life  by 
scire  facias. 

d.  The  statute  of  limitations  does  not  commence  to  run  against  the  claim  of  an 
attorney  at  law,  for  professional  services,  so  long  as  the  debt  which  he  seeks  to  re- 
cover for  his  client  remains  unpaid.     (Foster  agt.  Jack,  4  Watts,  334.) 

In  that  case  the  services  were  rendered  in  1819,  and  the  action  was  brought  some 
time  after  Sept.  1,  1831.  On  the  trial  the  court  charged  the  jury,  among  other 
things :  "  It  is  not  disputed  but  that  the  limitation  applies  to  the  second  count,  and 
that  it  has  been  properly  pleaded  by  the  terms  '  non  assumpsit  infra  sex  annos,' 
which  denies  any  promise  until  within  six  years  from  the  time  of  the  services,  what- 
ever they  may  have  been,  were  actually  rendered.  I  am  therefore  of  opinion  that 
the  defendant  is  entitled  to  a  verdict  on  the  whole  of  the  case." 

Every  part  of  the  charge  was  made  a  specification  of  error. 

In  the  opinion  of  the  court,  GIBSON,  C.  J.,  (after  noticing  a  certain  modification 
of  a  decision  in  4  Binn,.)  says:.  "  The  modification  to  be  noticed  is,  that  his  (the 
attorney's)  right  to  sue  is  not  necessarily  postponed  till  judgment  is  had ;  nor  does 
it  then  necessarily  arise,  especially  where  money  is  to  be  collected,  or  the  judgment 
is  to  be  enforced  by  further  proceedings.  It  may  be  his  duty  to  expedite  an  execu- 
tion, and  attend  to  the  thousand  and  one  matters  usually  connected  with  it.  When, 
then,  shall  his  action  accrue,  or  the  statute  run?  Not  before  demand  be  made,  or 
the  professional  relation  dissolved. 

"  Great  length  of  time,  operating  by  its  natural  and  not  by  its  prescriptive  force, 
might  perhaps  be  left  to  a  jury  to  found  a  presumption  of  such  dissolution  with  an 
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abandonment  of  the  action ;  but  a  mere  suspension  of  proceedings  from  an  appre- 
hension that  nothing  might  be  got,  would  be  a  dangerous  ground  of  inference ;  for 
how  desperate  soever  the  affairs  of  a  debtor  may  seem,  it  is  always  impossible  to  say 
how  soon  they  may  be  retrieved.  If  the  money  were  subsequently  lost  for  want  of 
pursuit,  might  not  the  attorney  be  liable  for  it?  The  case  of  the  debtor  in  the  ac- 
tions whose  prosecution  is  the  subject  of  this  suit,  is  an  instance  of  the  fallacious- 
ness of  appearances.  The  company  had  nothing  that  was  accessible  to  an  execu- 
tion; yet  satisfaction  to  the  extent  of  48  per  cent,  has  been  obtained  (i.  e.  in  July, 
1831,)  by  payment  to  the  defendant  Jack.  The  money  might  have  been  paid  in 
fact,  as  it  was  in  law,  on  the  judgments  which  had,  by  merger,  become  the  debt; 
and  can  it  be  doubted  that  the  attorney  would  have  had  authority  to  receive  it? 

"On  the  principle  already  indicated,  the  fact  that  the  judgments  did  not  actually 
accelerate  the  payment,  is  an  immaterial  one ;  nor  is  the  fact  that  the  company  re- 
quired them  to  be  vacated  before  the  money  was  paid,  entitled  to  more  considera- 
tion. The  imposition  of  terms  was  an  assumption  of  power  for  which  the  managers 
might  have  been  dealt  with  by  mandamus;  and  no  arrangement  which  they  wera 
competent  to  make  with  their  creditor,  could  impair  the  recourse  of  his  attorney  to 
the  fund.  It  is  unimportant,  therefore,  that  payment  was  made  directly  to  the 
client.  *  *  *  Even  want  of  notice  jeopards  no  more  than  the  lien;  for 
the  attorney's  recourse  to  the  client  remains  the  same." 

Judgment  reversed,  and  a  venire  de  nova  awarded.  (Foster  agt.  Jack,  pp.  339, 
340.) 

e.  In  short,  the  English  and  American  authorities  show  that  the  statute  of  limi- 
tations does  not  begin  to  run  against  the  claim  of  an  attorney,  for  professional  ser- 
vices, until  his  duties  and  liabilities  are  at  an  end,  and  he  no  longer  acts  in  that 
matter.     (2  Parsons  on  Cont's,  2d  ed.  374,  and  cases  cited  in  note  e.) 

f.  But  the  attorney  may  terminate  his  professional  relation  at  his  own  pleasure 
(if  he  thereby  does  no  wrong  to  his  client,)  and  demand  payment  of  his  bill;  and 
the  statute  then  begins  to  run.     (2  Parsons  on  Cont's,  2d  ed.,  374,  (/) ;    Van 
Sandan  agt.  Browne,  9  Bing.,  402;    Harris  agt.  Osborn,  C.  fy  M.,  629;    and 
see  the  case  of  Davis  agt.  Lowndes,  where  the  attorney  was  changed,  by  rule  of 
court,  after  final  judgment ;  3  Com.  B.  Rep.,  808.) 

NOTE. — Why  changed,  if  the  attorney's  connection  ceased  upon  the  entry  of  the 
judgment,  as  was  claimed  by  the  defendant  and  decided  by  the  referee?  And  if  the 
attorney  may  be  changed  after  final  judgment,  within  what  time  may  the  change 
be  made  ?  May  it  be  within  the  two  years,  or  the  five  years,  or  the  ten  years,  or  the 
twenty  years,  referred  to  in  the  first  note?  (ante,  50.)  Has  the  law  defined  the  point 
of  time  within  which  the  change  may  be  made?  We  insist  that  it  may  be  at  any 
time  within  the  life  of  the  judgment  and  the  existence  of  the  attorney's  lien  for  his 
costs ;  and  this  being  so,  the  relation  of  attorney  and  client  necessarily  continues, 
and  the  statute  of  limitations  is  no  bar  to  an  action  brought  by  the  attorney  during 
the  life  of  the  judgment,  or  at  least  under  the  circumstances  of  this  case,  (stated 
ante,  6th,)  to  recover  his  costs  of  his  client. 

4th.  The  plaintiff  in  those  causes  and  matters  has  done 
no  act  tending  to  dissolve  the  professional  relation  therein. 
Nor  was  it  so  claimed  on  the  trial ;  for  the  defence  was 
absorbed  and  brought  down  to  two  points,  (stated  ante,  Sth) 
and  every  other  defence  or  pretence,  if  any  ever  existed, 
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must  be  deemed  to  have  been  abandoned  on  the  trial ;  and, 
taken  in  connection  with  the  six  facts  admitted  on  the 
trial,  it  is  apparent  that  the  professional  relation  existed, 
at  least,  up  to  that  time  in  all  those  causes  and  matters. 
(See  facts  admitted,  ante,  6th;  grounds  of  defence,  ante,  Sth, 
and  the  authorities  above  cited.) 

5th.  Nor  could  such  professional  relation  be  dissolved 
(except  by  consent)  without  leave  of  the  court,  or  a  judge's 
order,  on  payment  of  the  attorney's  costs,  and  a  rule  entered 
and  notice  given.  (See  Graham's  Pr.,  48,  49,  and  cases 
there  cited;  and  see  Walcott  agt.  Vouchee,  3  Bing.  R.,  423  ; 
Davis  agt.  Lowndes,  3  Com.  B.  R.,  808  ;  Oats  agt.  Wood- 
ward, 1  Salk.,  87,  pi.  6  ;  May  agt.  Pike,  4  M .  #  W.,  197.) 

These  principles  and  authorities  prove  the  utter  non- 
sense of  the  l8th  paragraph  of  the  report  and  the  decision 
so  far  as  it  is  based  upon  it.  (See  ante,  Wth.) 

NOTE. — They  prove  also  that  notwithstanding  the  entry  of  a  judgment,  the  attor- 
ney is  still  charged  with  duties,  responsibilities  and  liabilities  so  long  as  the  judg- 
ment has  vitality,  unless  the  relation  of  attorney  and  client  be  dissolved  by  some 
affirmative  act  of  the  parties,  and  sanctioned  by  a  rule  of  court}  and  notice  given  of 
the  change  of  attorneys. 

The  judgment  creditor  can  collect  the  costs  of  the  judgment  as  well  as  his  own 
damages,  at  any  time  within  the  twenty  years,  for  the  judgment  is  entire  and  indi- 
visible. Shall  he  have  that  benefit  and  the  benefit  of  the  statute  of  limitations  (six 
years)  against  his  attorney,  whose  costs  are  in  his  judgment,  and  thus  "  run  away 
with  the  fruits  of  the  cause,  without  satisfying  the  legal  demands  of  his  attorney, 
by  whose  industry  and  expense  those  fruits  were  obtained,"  and  at  the  same  time 
hold  the  attorney  to  the  duties,  responsibilities  and  liabilities  stated  in  the  cases 
cited?  Such  dishonest  and  pernicious  principles  cannot  be  upheld,  or  meet  the  sanc- 
tion of  any  court  not  blinded  by  self-will,  passion  or  prejudice. 

III.  The  referee,  in  the  19th  paragraph  of  his  report, 
has  ordered  judgment  for  the  plaintiff  for  $70.10  and  costs 
based  on  his  2d  and  3d  findings,  but  this  is  all  wrong  as  to 
the  amount  due  : 

1st.  In  the  2d  paragraph  he  finds  due  Aug.  14, 1849,  and 
entered  in  judgment  $5  78 

He  should  have  allowed  interest  9  yrs.  6  mo.  -  2  98 


Due  at  date  of  report  $8  76 

2d.  In  the  3d  paragraph  he  found  due  June  21,  1850, 
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$72.32.     It  is  difficult  to  perceive  by  what  process  he  has 
arrived  at  that  amount. 

The  bill  (Exhibit  JVo.  3)  was  taxed  June  21,  1850,  at 

$71  20 
Deduct  interest  on  the  verdict     -         -         -         -         1  56 


$69  64 
and  the  same  was  entered  in  the  judgment  June  21, 

1850. 
Deduct  the  witness  fees,  referred  to  at  fol.  151,     -     15  00 


Amount  due  on  the  taxed  bill                    -  $54  64 

Add  the  counsel  fee 25  00 


Amount  due  June  21,  1850       -  79  64 

Interest  8  yrs.  7  mos.  23d.-         -         -         -  4812 


Due  at  date  of  report       -  -       $127  76 

It  is  evident  that  the  referee  has  deducted  the  $5.00  in 
question.  That  was  taxed  by  the  proper  taxing  officer  and 
entered  in  the  judgment,  and  the  plaintiff  therein  has  the 
benefit  of  it.  The  referee  had  no  right  to  assume  the  func- 
tions of  a  taxing  officer.  But  the  greatest  error  of  the 
referee  was  in  disallowing  the  interest  claimed  and  actu- 
ally due. 

Taking  his  allowance  as  due  June  21,  1850    -      -     $72  32 
Add  interest  to  the  date  of  report,  Feb.  14,  1859, 

8  yrs.  7  mos.  23  d. 43  77 


Due  at  date  of  report  -  $116  09 

IV.  The  defence  was  narrowed  down  to  the  two  grounds 
of  objection  to  plaintiff's  right  to  recover,  (stated  ante,  fact 
8M,)  and  which  were  an  abandonment  of  everything  else. 
There  can  be  no  new  element  of  defence  engrafted  upon 
the  record  ;  and  as  the  cause  was  submitted  to  the  referee 
upon  the  grounds  stated  by  the  respective  counsel,  (ante, 
fact  9£A,)  and  which,  on  the  part  of  the  plaintiff,  embraced 
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all  the  facts  proved  and  admitted,  this  appeal  must  be  dis- 
posed of  upon  the  strength  and  tenability  of  those  grounds, 
and  the  principles  insisted  upon  in  these  points. 

The  report  of  the  referee  should  be  set  aside  and  a  new 
trial  ordered,  costs  to  abide  the  event. 

GEORGE  YOST  and  GEO.  M.  BECKWITH,  for  defendant. 

By  the  court,  ROSEKRANS,  Justice.  As  all  the  demands 
•which  are  the  subject  of  this  action  were  included  in  one 
assignment  to  the  plaintiff,  and  are  all  equally  subject  to 
the  objection  that  they  were  purchased  by  an  attorney  and 
counsellor  of  this  court  for  the  purpose  of  prosecution,  the 
fact  that  the  referee  reported  in  favor  of  the  plaintiff  as  to 
a  part  of  such  demands  and  against  him  as  to  others,  shows 
conclusively  that  he  did  not  regard  the  objection  as  having 
any  force.  It  is  apparent  that  he  regarded  the  fact  that 
plaintiff  was  an  attorney  and  counsellor  of  this  court  when 
the  assignment  was  made,  as  wholly  immaterial,  and  that 
it  would  not  and  did  not,  in  any  degree,  influence  his  deci- 
sion. The  point  made  upon  the  admission  of  evidence  of 
the  fact  is,  therefore,  not  well  taken. 

The  decision  of  the  referee  was  put  solely  upon  the 
ground  that  all  the  demands  sought  to  be  recovered,  except 
those  mentioned  in  the  2d  and  3d  paragraphs  of  his  report, 
which  accrued  in  August,  1849,  and  June,  1850,  were  barred 
by  the  statute  of  limitations. 

The  principal,  if  not  the  only  question  for  the  considera- 
tion of  the  court  is,  whether  the  ruling  of  the  referee  is 
correct.  The  demands  which  the  referee  held  were  barred 
by  the  statute,  with  the  exception  of  charges  amounting  vto . 
about  $40,  for  drawing  papers  and  similar  services  per- 
formed in  1839  and  1847,  not  relating  to  any  action,  were 
the  taxable  costs  in  suits  prosecuted  by  the  plaintiff's  as- 
signors as  the  attorneys  of  the  Fort  Plain  Bank.  These 
costs  were  included  in  judgments  entered  up  in  those  suits 
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in  favor  of  the  bank,  in  the  years  1842  and  1847,  with  the 
exception  of  $11.55,  which  were  costs  in  a  suit  which  the 
referee  finds  was  commenced  in  1842,  and  in  which  no 
services  were  performed  after  that  date. 

The  plaintiff  charges  these  costs  as  due  to  him  on  the 
10th  August,  1842,  and  thus  concedes,  I  think,  that  the 
suit  was  at  an  end  in  some  way  at  that  date,  and  the  rela- 
tion of  attorney  and  client  in  that  suit  dissolved.  As  to 
this  latter  item,  there  can  be  no  question  but  that  it  is 
barred  by  the  statute  in  the  same  manner  as  the  charges 
for  drawing  papers,  £c.,  amounting  to  $40,  above  referred 
to.  As  to  these  items,  the  cause  of  action  accrued  more 
than  six  years  before  this  action  was  commenced.  As  to 
the  other  items,  those  for  taxed  costs  included  in  the  judg- 
ments entered  up  in  favor  of  the  bank,  the  plaintiff  claims 
that  they  are  not  within  the  statute,  for  the  reason  that 
the  relation  of  attorney  and  client  was  not  dissolved  by  the 
entry  of  the  judgment ;  that  as  the  bills  of  costs  contained 
charges  for  prospective  services  and  prospective  disburse- 
ments to  be  incurred  when  those  services  should  be  per- 
formed, they  entered  into  and  formed  a  part  of  the  contract 
between  the  attorney  arid  the  client ;  that  the  contract  was 
entire,  and  that  the  attorney  was  bound  to  perform  such 
prospective  services,  and  that  the  statute  did  not  begin  to 
run  until  they  were  performed.  This  position  cannot  be 
maintained,  and  the  argument  to  support  it  is  fallacious. 
Upon  a  general  retainer  in  an  action,  an  attorney  is  em- 
ployed to  prosecute  or  defend  it  for  the  purpose  of  obtain- 
ing a  final  judgment  therein  in  favor  of  his  client.  His 
general  authority,  in  the  absence  of  evidence  to  show  that 
his  retainer  is  for  a  different  purpose,  is  not  presumed  to 
extend  beyond  the  termination  of  the  suit.  A  final  judg- 
ment is  such  a  termination.  The  definition  of  it  is,  that  it 
is  a  judgment  which  puts  an  end  to  the  suit ;  and  when 
this  end  and  final  determination  of  the  suit  is  reached,  the 
attorney's  work  under  a  general  retainer  is  done,  and  he 
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may  demand  payment  for  his  services.  It  would  be  no 
answer  to  such  demand  for  the  client  to  say,  "  You  have 
not  yet  issued  execution  upon  the  judgment."  The  conclu- 
sive reply  of  the  attorney  would  be,  that  the  client  is  not 
bound  to  issue  an  execution  in  the  attorney's  name,  but 
may  employ  any  other  attorney  to  issue  it.  It  may  be  con- 
ceded that  under  a  general  retainer  an  attorney  on  record 
is  not  only  authorized  to  prosecute  the  suit  to  judgment, 
but  that  he  may  also  issue  execution  and  receive  the  money 
for  which  judgment  is  recovered,  and  upon  the  receipt  of  the 
money  may  discharge  the  party  and  acknowledge  satisfac- 
tion of  the  judgment.  (Stewart  agt.  Biddlecome,  2  Corns. 
R.,  106,  and  cases  cited.)  But  it  cannot  be  claimed  that  it 
is  the  duty  of  the  attorney,  under  such  a  retainer,  to  do 
more  than  perfect  the  judgment.  Under  a  special  retainer 
to  collect  the  debt  his  duty  might  be  different.  In  Harris 
agt.  Osborne,  (2  Cr.  and  M.  R.,  629,)  Lord  LYNDHURST  said  : 
"  When  an  attorney  is  retained  to  prosecute  or  defend  a 
cause,  he  enters  into  a  special  contract  to  carry  it  on  to  its 
termination."  And  in  Rothers  agt.  Manning,  (1  B.  fy  Jld., 
15  ;  20  E.  C.  L.  R.,)  Lord  TENTERDON  said  :  "  When  a  suit 
is  terminated  by  a  sentence,  there  is  no  doubt  that  a  proc- 
tor has  a  right  to  call  for  the  amount  of  his  bill ;  his  duty 
is  then  concluded.  As,  therefore,  the  plaintiff's  right  of 
suing  on  the  items  in  question  accrued  at  the  time  of  the 
judgment,  and  was  not  enforced  within  six  years,  he  is  not 
entitled  to  recover."  In  Whitehead  agt.  Lord,  (11  E.  L.  # 
Eq.  R.,  588,)  PARKE,  B.,  says  :  "  An  attorney  cannot  sue  for 
his  bill  until  the  termination  of  the  suit,  subject  to  the  ex- 
ception stated  in  Harris  agt.  Osborne" — clearly  implying 
that  he  may  sue  upon  the  happening  of  that  event.  In  2 
Pars,  on  Con't,  (373,)  it  is  said  that  the  statute  of  limita- 
tions begins  to  run  if  the  services  of  the  attorney  are  in 
any  way  brought  to  an  end,  because  he  can  bring  an  action 
for  his  services  at  once.  There  can  be  no  doubt,  I  think, 
that  under  a  general  retainer  to  prosecute  an  action,  the 
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attorney  may,  upon  perfecting  judgment  in  favor  of  his 
client,  bring  an  action  immediately  to  recover  his  costs, 
and  that  if  he  neglects  to  prosecute  within  six  years  after 
such  judgment  is  perfected,  the  statute  of  limitations  may 
be  pleaded,  and  will  bar  the  action. 

If  the  position  assumed  by  the  plaintiff  were  correct,  that 
the  contract  between  his  assignors  and  the  bank  was  entire, 
and  included  the  performance  of  the  prospective  services 
and  the  making  of  the  prospective  disbursements  which 
are  charged  in  his  bills,  the  action  must  necessarily  fail, 
and  the  judgment  should  be  reversed,  for  the  reason  that 
it  appears  that  none  of  those  services  have  been  performed 
or  disbursements  paid  or  incurred. 

The  plaintiff  insists  that  the  judgment  is  erroneous,  for 
the  reason  that  the  referee  has  allowed  no  interest  upon 
the  demands  allowed  by  him  in  the  2d  and  3d  paragraphs 
of  his  report.  "We  think  there  is  no  error  in  this  omission 
to  allow  interest.  The  demands  were  unliquidated  until 
the  report  was  made,  as  between  the  attorney  and  client. 
The  fact  that  the  costs  and  disbursements  were  taxed  and 
included  in  judgments,  furnished  no  evidence  in  favor  of 
the  attorney  in  an  action  against  his  client  that  the  dis- 
bursements charged  were  expended  or  incurred  by  the 
attorney.  The  value  of  the  counsel  fee  charged  in  the 
action  against  Gilbert  and  others  was  never  fixed  until  the 
time  of  the  trial.  The  referee  made  a  correct  computation 
of  the  amount  due  in  the  last  mentioned  suit. 

The  bill  of  costs  was  admitted  to  have  been  adjusted  in 

that  case  at  $69  64 

To  that  sum  he  probably  added  counsel  fee      -  25  00 


Making     -  $94  64 

And  from  this  sum  deducted  all  the  items  in  the 
bill  on  page  27  of  case,  after  the  charge  "  pos- 
tage on  costs  to  clerk  5,  ans.  5,"  except  the  last 
three,  which  in  the  aggregate  amounted  to       -       22  32 
Thus  leaving  the  amount  reported       -  72  32 
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These  items  were  properly  deducted,  as  they  were  for 
prospective  services  and  disbursements,  and  for  witnesses' 
fees  and  travel,  not  shown  to  have  been  paid  or  incurred 
by  the  attorneys. 

We  think  there  is  no  error  in  the  judgment,  and  that  it 
should  be  affirmed,  with  costs. 

POTTER,  Justice.  1st.  There  is  no  evidence  in  this  case 
whether  or  not  the  judgments  upon  which  the  costs  sued 
for  accrued,  have  ever  been  paid.  If  the  professional  rela- 
tion exists  between  attorney  and  client,  it  exists  between 
the  client  and  the  attorney  in  the  action,  and  does  not  fol- 
low the  debt  by  an  assignment  of  it.  This  relation  is  a 
confidential  one,  existing  by  mutual  consent,  and  is  not  a 
matter  that  can  be  transferred  by  one  party  without  the 
consent  of  the  other.  Without  the  consent  of  the  client  or 
his  successor,  and  an  order  of  the  court  obtained  and  rule 
entered  thereon,  the  confidential  relation,  if  not  previously 
dissolved,  or  ended  by  the  lapse  of  time,  still  continues.  If 
the  prospective  services  charged  for  are  needed  by  the 
client,  and  there  is  any  liability  to  perform  them,  he  can 
still  call  upon  his  attorney,  if  living,  to  perform  those  ser- 
vices, and  is  not  obliged  to  transfer  his  confidence  and 
accept  of  such  assignee  as  his  attorney  has  chosen  to  select. 
The  right  to  perform  these  prospective  services,  therefore, 
in  the  action  where  the  costs  have  been  assigned,  is  no 
right  that  has  been  assigned  to,  or  that  belongs  to  the 
plaintiff  in  this  action.  He  has  taken,  by  the  assignment, 
only  that  part  of  the  debt  for  which  the  attorney  who  per- 
formed the  services  in  the  action  could  have  sued  his  client. 
If  the  attorney,  or  attorneys,  who  performed  the  services 
had  now  sued  their  clients  on  these  demands,  it  will  hardly 
be  contended  that  they  could  have  recovered  for  that  por- 
tion of  prospective  services  which  they  had  not  performed. 
If  the  report  of  the  referee  is  in  other  respects  correct, — if 
it  allows  the  plaintiff  for  the  prospective  costs  in  the  action 
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in  which  any  allowance  has  been  made  by  him — the  report 
to  that  extent  would  have  been  error,  if  it  had  been  ex- 
cepted  to  by  the  defendants.  I  have  examined  this  point 
in  the  case  only  because  the  plaintiff  insists  that  the  pros- 
pective services  remaning  unperformed,  the  contract  be- 
tween client  and  attorney  is  still  running,  unaffected  by 
the  statute  of  limitations.  In  this  he  is  mistaken.  Even 
the  retained  attorney  of  the  party  loses  his  powers  to  act 
by  lapse  of  time — to  do  certain  acts  in  relation  to  the  judg- 
ment. The  statute  prohibits  him  from  acting  as  attorney 
in  satisfying  the  judgment  after  two  years  from  the  time  of 
filing  the  record,  (2  R.  £,  362,  $  22  ;  vol.  3,  5tk  ed.,  640  ;) 
and  another,  against  issuing  an  execution  after  five  years. 
(Code,  §§  283,  284.)  These  are  limitations  of  power  ;  and 
it  may  be  doubted  whether  within  the  period  not  as  above 
prohibited,  the  attorney,  without  special  direction,  would 
act  properly  by  the  exercise  of  his  powers,  without  positive 
directions. 

Limitations  of  the  time  to  bring  actions  are  created  by 
and  derive  their  authority  from  statute.  The  statute  is 
expressed  in  general  terms,  and  includes  all  actions  upon 
contract  obligation,  or  liability,  express  or  implied. 

On  principle,  there  is  no  more  reason  why  the  statute 
should  not  apply  to  an  attorney's  bill  than  to  any  other 
contract,  after  the  termination  of  the  service  upon  which 
the  demand  arises  ;  and  this,  it  seems  to  me,  is  the  only 
question  upon  this  point  to  be  determined.  Were  these 
several  actions  in  which  the  costs  are  claimed,  brought  to 
a  determination  six  years  before  the  commencement  of  this 
action  ?  The  case,  stripped  of  all  unnecessary  drapery,  is 
this  :  The  plaintiffs  in  those  several  judgments  desired  an 
attorney  to  perform  for  them  a  professional  service.  In 
the  absence  of  any  express  agreement,  the  law  implies  that 
the  attorney  is  entitled  to  bis  compensation  when  that  duty 
is  performed.  What  was  that  duty  ?  It  was  to  obtain  judg- 
ments upon  the  demands  prosecuted.  When  so  obtained, 
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that  duty  was  performed.  Did  the  plaintiffs  in  those  ac- 
tions want  more  than  that  ?  If  they  did,  it  was  doubtless 
their  right  to  demand  it ;  and  the  attorneys  therein  had 
provided  against  this  future  contingency  by  their  prospec- 
tive charges  taxed  or  adjusted  in  their  bills.  If  the  plain- 
tiffs did  not  desire  this  future  duty,  there  was  already  an 
end  to  the  service.  The  attorney's  implied  promise  to  per- 
form, like  any  other  promise,  was  also  subject  to  the  sta- 
tute of  limitations,  and  if  not  demanded  within  six  years, 
he  was  not  bound  to  perform  it.  If  it  was  the  attorney's 
duty  to  perform  further  service  without  demand,  then 
there  is  no  evidence  in  the  case  of  his  performance  of  this 
duty.  If  the  client  in  all  that  time  neither  paid  him  for 
what  he  had  done,  nor  tendered  him  pay  for  the  future,  he 
owed  the  client  no  further  duty.  The  obligations  are,  and 
should  be,  reciprocal.  If  the  statute  applies  against  one, 
it  applies  against  the  other.  That  has  been  adjudged.  It 
was  held  in  Stafford  agt.  Richardson,  (15  Wend.,  302,)  that 
the  attorney  owed  no  duty  to  his  client  at  the  end  of  six 
years — not  even  to  the  extent  of  liability  to  pay  over  the 
money  he  had  collected  for  his  client  in  the  action — and 
that  the  statute  of  limitations  (immoral  and  disgrace- 
ful as  it  would  seem  to  be,  that  an  attorney  should  claim 
its  advantages,)  was  held  to  be  a  good  bar,  when  set  up 
by  the  attorney,  against  such  a  demand  by  his  client.  If 
an  attorney  is  allowed  such  dispensations  in  his  own  favor, 
I  can  see  no  good  reason  why  he  should  not  be  subject  to 
the  same  rule  against  him. 

As  a  general  rule,  in  elementary  authority,  as  to  the 
period  from  which  the  time  is  to  be  calculated,  it  iefrom 
the  time  when  the  creditor  could  have  commenced  the  action. 
(2  Parsons  on  Con't,  370,  372.)  When  was  this  period  in 
the  case  before  us  ?  Was  the  attorney,  after  perfecting 
judgment  for  his  client,  bound  to  wait  for  years  to  see 
if  the  client  would  direct  him  to  earn  the  prospective 
charges  ? 
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The  cases  cited  by  the  plaintiff  to  show  a  different  rule, 
do  not  establish  his  proposition.  Parsons  says,  (vol.  2, 
373.)  "  The  statute  does  not  begin  to  run  against  the  claim 
of  an  attorney  for  professional  services  until  he  no  longer 
acts  in  that  matter  as  attorney."  These  dates,  from  which 
he  longer  acted,  the  referee  has  given,  in  each  of  the  cases, 
where  costs  are  claimed.  We  may  imply  that  the  statute 
then  begins  to  run.  If  this  is  the  period,  the  referee  has 
correctly  held  upon  that  point.  Some  of  the  cases  cited 
by  the  plaintiff  are  more  unfavorable  to  him  than  the  rule 
is  stated  in  Parsons.  In  the  case  of  Vansanden  agt.  Brown. 
(9  Bing.,  402,)  the  holding  is,  that  the  attorney  is  not 
compelled  to  wait  the  end  of  the  suit  before  he  can  pro- 
ceed against  his  client  to  recover  his  costs.  So  the  case 
of  WMtehead  agt.  Lord,  (cited  from  11  Eng.  L.  fy  E.,  587,) 
holds  no  doctrine  contrary  to  this.  The  suit  in  that  case 
was  depending — had  not  been  brought  to  a  decision  and 
decree  ;  and  it  was  correctly  held  that  the  first  costs  in- 
curred in  the  action,  though  it  had  been  permitted  to  rest 
more  than  six  years,  were  not  barred.  The  contract  was 
entire,  and  PARKE,  Baron,  said  the  attorney  could  not 
bring  his  action  till  the  termination  of  the  suit.  Though 
it  was  conceded  that  there  were  exceptions  to  that  rule, 
yet  it  was  not  denied  that  at  the  termination  he  could  sue. 
Nor  does  a  case  that  I  have  found  hold  to  a  different  rule. 
I  think  the  referee  correctly  decided  this  point.  No  errors 
have  been  committed,  that  I  can  perceive,  upon  this  point, 
against  the  plaintiff. 

Judgment  should  be  affirmed. 

[It  is  understood  that  the  plaintiff  has  brought  an  appeal  in  this  case  to  the 
court  of  appeals.] 
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NEW  YORK  SUPERIOR  COURT. 

JOHN  T.  HOWARD  and  another  agt.  WILLIAM  R.  HOLBROOK 
and  E.  T.  HOLBROOK,  executors,  &c. 

An  agreement  as  follows :  "  For  value  received,  I  hereby  guaranty  to  Messrs.  J. 
Howard  &  Son,  that  the  bond  of  the  Newfoundland  Electric  Telegraph  Co.,  No. 
17,  for  £200  sterling,  shall  be  of  the  value  of  $960  on  the  7th  of  March,  1855,  at 
which  price  and  at  which  date  I  will  purchase  the  same,  if  offered  to  me.  March 
8,  1853.  D.  B.  Holbrook"-— 

Held,  to  be  good  as  an  original  undertaking  or  agreement;  and  as  an  agreement 
within  the  statute  of  frauds,  it  was  good  on  its  face,  according  to  the  case  of 
Miller  agt.  Cook,  (22  How.  Pr.  R.,  66.) 

Where  it  was  proved  by  a  witness,  not  discredited,  that  he  presented  the  bond  (No. 
17)  on  the  7th  of  March,  1855,  at  the  testator's  CD.  B.  Holbrook)  place  of  busi- 
ness, he  not  being  there  and  being  represented  to  be  out  of  town;  that  he  subse- 
quently called  and  found  there  a  person  who  answered  to  that  name,  who  acknow- 
ledged the  guaranty  to  be  his,  but  said  that  he  could  not  redeem  it,  and  who  on 
being  told  that  the  witness  had  been  there  twice  before,  said  that  he  had  been 
out  of  town, 

Held,  that  as  the  testator  did  not  refuse  to  pay,  on  the  ground  that  no  tender  had 
been  made  to  him  personally  on  the  7th  of  March,  and  as  he  admitted  that  he 
had  been  out  of  town  and  did  not  suggest  that  he  had  not  nevertheless  been  out 
of  the  state,  the  evidence  was  prima  facie  sumcieht  to  show  that  his  absence  was 
conceded  to  be  such  as  made  a  tender  to  him  personally,  excusable.  (ROBERT- 
SON, J.,  dissenting.) 

General  Term,  March,  1862. 

Bos  WORTH,  Ch.  J.,  MONCRIEF  and  ROBERTSON,  J.  J. 

IN  this  case,  which  was  tried  in  November  last,  the 
plaintiffs  had  a  verdict,  and  the  judgment  was  stayed  that 
the  exceptions  might  be  heard  in  the  first  instance  at  the 
general  term.  The  action  was  brought  upon  the  following 
agreement :  "  For  value  received,  I  hereby  guaranty  to 
Messrs.  J.  Howard  &  Son,  that  the  bond  of  the  Newfound- 
land Electric  Telegraph  Co.,  No  17,  for  £200  sterling,  shall 
be  of  the  value  of  $960  on  the  7th  of  March,  1855,  at  which 
price  and  at  which  date  I  will  purchase  the  same,  if  offered 
to  me.  March  8th,  1853.  D.  B.  Holbrook." 

The  plaintiff's  counsel,  after  the  formal  evidence,  proved 
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the  presentation  of  the  bond  on  the  7th  of  March,  1855,  at 
the  office  of  D.  B.  Holbrook,  he  being  absent  therefrom,  and 
its  subsequent  presentation  to  a  person  at  that  office  who 
called  himself  D.  B.  Holbrook  and  acted  as  such,  and  his 
refusal  to  purchase  it.  The  defendants'  counsel  claimed 
that  the  words  "  for  value  received"  were  an  insufficient 
expression  of  the  consideration,  and  that  the  agreement 
should  be  construed  as  a  guaranty,  and  not  an  agreement 
of  sale.  The  defendants  offered  no  evidence.  The  plain- 
tiffs' counsel  insisted  that  it  was  optional  with  the  plaintiffs 
to  treat  the  agreement  as  a  guaranty  or  an  agreement  of 
sale.  The  remaining  facts  sufficiently  appear  in  the  opinion 
of  the  court. 

ALEXANDER  W,  BRADFORD,  for  the  appellants. 
LEWIS  L.  DEL  AFIELD,  for  the  respondents. 

BOSWORTH,  Ch,  J,  The  instrument  of  March  8,  1853, 
signed  by  the  testator,  is,  on  its  face,  a  valid  contract.  As 
an  original  undertaking  or  agreement,  the  point  is  free 
from  difficulty ;  as  an  agreement  within  the  statute  of 
frauds,  it  is  good  on  its  face,  according  to  the  recent  case 
of  Miller  agt.  Cook,  (22  How,  Pr.  R.,  66.) 

The  admission  of  the  deposition  of  Norris  is  not  an  error 
authorizing  a  new  trial,  If  the  agreement,  on  its  face, 
expressed  sufficiently  a  consideration  that  made  it  obliga- 
tory, proof  of  the  actual  consideration  could  not  possibly 
prejudice  the  defendants. 

The  charge  of  the  judge  is  not  given.  It  should  be  pre- 
sumed to  have  related  to  the  only  question  of  fact  that 
could  be  properly  submitted,  viz  :  whether  the  witness 
Keeler  actually  presented  the  bond  (No.  17)  to  the  testa- 
tor, and  he  refused  to  redeem  it,  stating  that  "  he  had  not 
got  the  money,"  &c.  <fec.  The  witness  is  quite  confident 
that  he  presented  it  on  the  7th  of  March,  1855,  at  the  tes- 
tator's place  of  business,  he  not  being  there  and  being  rep- 
,  XXIII.  5 
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resented  to  be  out  of  town  ;  that  he  subsequently  called  and 
found  there  a  person  who  answered  to  that  name,  who 
acknowledged  the  guaranty  to  be  his,  but  said  that  he 
could  not  redeem  it,  and  who,  on  being  told  that  the  wit- 
ness had  been  there  twice  before,  said  that  he  had  been 
out  of  town. 

If  the  evidence  was  insufficient  to  be  submitted  to  a  jury, 
a  new  trial  should  be  granted,  as  the  court  refused  to  dis- 
miss the  complaint,  and  the  defendants  excepted. 

It  may  be  that  a  tender  to  the  testator  personally  was 
indispensable,  even  though  he  was  out  of  town,  if  within 
the  state.  (Smith  agt.  Smith,  2  Hill  R.  351  ;  Watson  agt. 
Hetherrington,  1  Car.  fy  H.  R.,  36.) 

But  as  the  testator  did  not  refuse  to  pay,  on  the  ground 
that  no  tender  had  been  made  to  him  personally  on  the 
7th  of  March,  and  as  he  admitted  that  he  had  been  out  of 
town,  and  did  not  suggest  that  he  had  not  nevertheless 
been  out  of  the  state,  I  think  the  evidence  is  prima  facie 
sufficient  to  show  that  his  absence  was  conceded  to  be  such 
as  made  a  tender,,  to  him  personally,  excusable.  There 
was  no  attempt  made  by  the  defendants  to  prove  that  he 
was  not  out  of  town,  or  was  within  the  state. 

Evidence  that  on  two  or  three  occasions,  when  the  wit- 
ness first  called  at  the  testator's  place  of  business,  he  was 
told  that  the  testator  was  out  of  town,  and  that  there  was 
no  one  there  to  represent  him,  and  that  subsequently  he 
found  there  a  person  answering  to  the  name,  who  said  he 
was  the  man  and  admitted  the  contract  to  be  his,  but  re- 
fused to  pay  the  money,  is  competent  to  go  to  a  jury  upon 
the  question  of  his  identity,  and  sufficient  to  uphold  a  ver- 
dict in  the  absence  of  all  evidence  tending  to  raise  any  sus- 
picion of  mistake  or  collusion.  (Roden  agt.  Henry  Thomas 
Hyde,  4  Jld.  fy  El.  JV.  S.  R.,  626  ;  Mineta  agt.  Wolfhausen, 
2  C.  fy  K.  R.,  744  ;  Hunt  agt,  Maybee,  3  Seld.  R.,  270,  271 ; 
Hatcher  agt.  Rocheleau,  18  JV.  F.  R.,  86,  92-96.) 

The  fact  asserted  by  the  witness,  that  he  called  at  Mr. 
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Holbrook's  place  of  business,  was  not  attempted  to  be  dis- 
credited by  any  cross-examination  of  the  witness,  or  any 
other  evidence  tending  or  apparently  designed  to  throw 
any  doubt  upon  its  accuracy.  Under  such  circumstances, 
and  in  the  absence  of  all  evidence  tending  to  excite  a  sus- 
picion that  the  witness  did  not  see  Mr.  Holbrook,  but  on 
the  contrary  saw  and  conversed  with  some  other  person,  I 
think  the  evidence  sufficient  to  warrant  the  inference  that 
he  saw  Mr.  Holbrook,  and  had  with  him  the  conversation 
testified  to.  I  think  the  judgment  should  be  affirmed. 

MONCRIEF,  J.,  concurred. 

ROBERTSON,  J.,  dissenting.  The  only  circumstance  on  the 
trial  which  makes  me  doubt  the  right  of  the  plaintiffs  to 
recover  is  the  proof  of  the  identity  of  the  person  of  whom 
the  demand  was  made  ;  if  he  was  the  defendants'  intestate, 
the  plaintiff  had  a  right  to  recover. 

Numerous  decisions  in  this  state,  culminating  in  Church 
agt.  Brown,  (21  JV.  Y.  R.,  pp.  316,  321-332  ;)  and  Miller 
agt.  Cook,  (22  How.  Pr.  R.,  66,)  settle  "  for  value  received" 
to  be  the  expression  of  a  sufficient  consideration  within  the 
meaning  of  the  statute  of  frauds.  The  agreement  gave  the 
plaintiffs  the  option  to  sue  on  the  contract  of  indemnity  or 
guaranty  of  value  for  the  difference  between  the  named  and 
the  market  price,  or  for  a  price  fixed  on  a  tender  of  the 
bond  ;  and  in  either  case  I  do  not  think  the  statute  could 
apply.  The  tender  is  alleged  to  have  been  made  by  a  wit- 
ness who  did  not  know  the  deceased,  in  the  office  of  the  lat- 
ter, to  a  person  who  claimed  to  be  him.  The  same  witness 
alone  testified  to  its  being  his  office.  It  is  plain  he  could 
not  know  it  to  be  his,  by  having  seen  him  go  in  or  transact 
business  there,  because  he  did  not  know  him  ;  and  he  could 
only  rely  for  the  fact  upon  hearsay  information,  which 
would  not  be  evidence.  If  it  was  not  his  office,  proved  to 
be  so  by  those  who  knew  the  fact  by  seeing  him  go  in  there 
or  transact  business  there,  the  other  fact,  that  the  person 
seen  claimed  to  be  the  intestate,  would  be  of  no  avail ; 
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because,  although  proof  of  the  same  name  be  prima  facie 
evidence  of  identity,  yet  the  bearing  of  the  same  name  must 
be  a  matter  of  repute,  and  is  not  established  merely  by  a 
person's  once  claiming  it,  otherwise  great  frauds  might  be 
perpetrated.  The  original  party  in  this  case  is  dead,  and 
cannot  be  produced  for  identification,  or  otherwise  ;  no  aid 
can  be  derived  from  him  in  proving  an  alibi  at  the  time  of 
the  tender  ;  and  any  one  who  personated  him  at  his  repu- 
ted office  might  make  him  liable. 

In  Butler's  Nisi  Prius  (1716)  it  is  laid  down  that  a  man's 
calling  himself  by  a  particular  name  did  not  make  him  so, 
and  in  Jones  agt.  Jones,  (9  Mees.  fy  Wels.  Rep.,  75,)  it  was 
held  that  all  presumption  of  identity  was  repelled  by  proof 
that  several  persons  of  the  same  name  lived  in  the  same 
place.  The  necessity  of  some  other  proof  besides  identity 
of  name,  of  identity  of  person,  when  such  person  resides  in 
a  large  city,  is  recognized  in  Hubbard  on  Succession,  (pp. 
103,  464,  465,)  particularly  in  regard  to  a  registry  of  names 
in  baptism  and  marriage.  (But  agt.  Barlow,  1  Doug.  R., 
70  ;  Bruen  agt.  Mason,  1  Car.  fy  P.  Rep.,  202  ;  and  Wedg- 
wood's case,  8  Greenl.  R.,  75.)  All  the  BARONS  in  the  court 
of  exchequer,  in  England,  held  that,  although  proof  of  the 
handwriting  of  a  subscribing  witness  was  evidence  of  an 
execution  of  an  instrument  by  some  one  of  the  name  men- 
tioned in  it,  further  evidence  was  necessary  of  the  identity 
of  such  person  with  the  defendant.  (  Whitelock  agt.  Mus- 
grove,  1  Cr.  fy  Mees.  R.,  511.) 

The  same  views  had  been  previously  expressed  by  one  of 
the  same  judges  (BAYLEY)  in  Nelson  agt.  Whittal,  (1  Barn. 
fy  Aid.  R.,  21.)  In  a  subsequent  case  in  the  Queen's  Bench 
a  different  rule  was  adopted,  Lord  DENMAN  sustaining  AB- 
BOT, Justice,  who  had  dissented  in  Nelson  agt.  Whittal;  his 
argument  was  that,  although  it  was  a  hardship  on  the  de- 
fendant to  prove  a  negative,  it  would  be  a  greater  hardship 
on  the  plaintiff,  and  that  the  danger  encountered  in  suing  a 
wrong  person,  and  the  facility  of  disproving  the  presump- 


NEW  YORK  PRACTICE  REPORTS. 


Ketteltas  agt.  Wilson. 


tion  by  bringing  the  party  into  court,  was  sufficient  to 
overthrow  the  argument  ab  inconvenient  e.  It  is  evidently 
no  answer  in  this  case,  as  there  is  only  the  hazard  of  costs 
in  serving  a  summons  on  the  wrong  person  if  alive,  and  the 
real  defendant  is  dead. 

In  the  case  of  Hunt  agt.  Mabie,  (3  Seld.  JR.,)  presentation 
of  a  note  to  a  person  at  a  place  which  was  written  after  the 
makers  on  such  note,  and  where  there  was  a  sign  of  a  tailor, 
the  word  "  Tailor"  being  also  written  after  such  note,  was 
held  sufficient.  This  was  undoubtedly  correct  on  the 
ground  on  which  it  was  put,  to  wit,  that  the  direction  on 
the  note  was  an  admission  by  the  person  who  made  it,  that 
such  was  the  proper  place  to  look  for  him  ;  it  does  not 
establish  that  a  person  claiming  to  be  a  particular  indivi- 
dual in  his  reputed  office  can  do  acts  to  bind  him. 

There  certainly  can  be  no  difficulty  in  proving  by  other 
witnesses  who  knew  the  deceased  and  his  place  of  business, 
that  the  place  in  question  was  his  office,  or  the  person  of 
whom  the  demand  was  made  was  the  deceased  ;  and  the 
case  should  go  back  for  a  new  trial  on  that  point,  as  the 
laxity  of  court  on  the  question  of  identity  may  lead  to  dan- 
gerous consequences,  particularly  when  a  party  is  dead. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 


SUPREME  COURT. 

WILLIAM  A.  KETTELTAS,  receiver,  &c.,  appellant  agt.  LEWIS 
0.  WILSON  and  others,  respondents. 

An  assignment  for  the  benefit  of  creditors  is  not  illegal  by  reason  of  its  contain- 
ing a  trust  "to  pay  the  legal  and  necessary  expenses  of  the  assignees,  with  a 
salary  to  each  of  them  at  the  rate  of  $2,000  per  year,  while  actually  engaged  in 
executing  the  trust,  if  that  compensation  do  not  exceed  what  the  laws  of  the 
state  allow  to  executors  or  administrators ;  if  it  should  exceed  that  amount,  then 
at  the  rate  so  prescribed  for  executors  and  administrators." 
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Nor  is  a  trust  illegal  requiring  the  assignees  (after  having  satisfied  the  preceding 
trusts)  "  to  pay  all  persons  who  had  theretofore  become  bail  or  surety  for  the  as- 
signors, such  sums  as  they  may  have  paid  and  as  may  be  legally  chargeable  to 
the  assignors  by  reason  of  the  liability  devolving  on  such  bail  or  surety,  or  to  pay 
such  sums  as  are  requisite  in  law  for  the  discharge  of  such  bail  or  surety." 

But  where,  as  a  question  of  fact,  it  was  established  by  parol  evidence  uncontra- 
dicted,  that  the  resort  to  an  assignment  by  the  assignors  with  the  preference  in 
favor  of  bail  and  sureties  was  made  at  the  suggestion  of  a  third  party,  on  account 
of  the  rough  urgency  of  creditors,  for  the  declared  object  of  effecting  a  delay  of 
several  years  by  the  operation  of  this  clause ;  and  with  the  intent  of  thereby  put- 
ting off  creditors  and  gaining  time  to  enable  the  assignors  in  the  mean  time  to 
compromise  with  them, 

Held,  that  the  assignment  was  made  to  hinder,  delay  and  defraud  creditors,  and 
was  void  as  against  the  plaintiff  and  other  creditors  of  the  assignors. 

New  York  General  Term,  April,  1862. 
INGRAHAM,  LEONARD  and  CLERKE,  Justices. 
APPEAL  from  a  judgment  at  special  term  entered  for  de- 
fendants on  report  of  a  referee. 

C.  BAINBRIDGE  SMITH,  for  appellant. 
WM.  C.  TRAPHAGEN,  for  respondents. 

By  the  court,  LEONARD,  Justice.  The  plaintiff  seeks  to 
have  an  assignment  for  the  benefit  of  creditors  declared 
fraudulent  and  void,  first,  for  the  reason  that  the  provi- 
sions of  the  instrument  itself  are  illegal,  and  second,  on 
account  of  the  fraudulent  intent  of  the  assignors,  as  matter 
of  fact,  appearing  from  the  parol  evidence  taken  in  the 
action.  There  are  two  provisions  which  the  plaintiff 
alleges  to  be  objectionable. 

1.  A  trust  to  pay  the  legal  and  necessary  expenses  of  the 
assignees,  with  a  salary  to  each  of  them  at  the  rate  of  two 
thousand  dollars  per  year,  while  actually  engaged  in  exe- 
cuting the  trust,  if  that  compensation  do  not  exceed  what 
the  laws  of  the  state  allow  to  executors  or  administrators  ; 
if  it  should  exceed  that  amount,  then  at  the  rate  so  pre- 
scribed for  executors  and  administrators. 

2.  The  fourth  trust,  whereby  the  assignees  are  directed, 
after  having  satisfied  the  preceding  trusts,  to  pay  all  per- 
sons who  had  theretofore  become  bail  or  surety  for  L.  0. 
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Wilson  &  Co.  (the  assignors,)  such  sums  as  they  may  have 
paid  and  as  may  be  legally  chargeable  to  L.  0.  Wilson  & 
Co.,  by  reason  of  the  liability  devolving  on  such  bail  or 
surety,  or  to  pay  such  sums  as  are  requisite  in  law  for  the 
discharge  of  such  bail  or  surety. 

The  next  provision  directs  the  payment  of  all  other  cre- 
ditors in  full,  if  the  estate  is  sufficient ;  if  not,  then  they 
are  to  be  paid  pro  rata. 

The  referee  has  found  adversely  to  the  plaintiff,  both  as 
to  the  questions  of  law  involved  from  the  provisions  of  the 
assignment,  and  as  to  the  facts  arising  on  the  evidence  of 
alleged  fraud,  not  apparent  from  the  face  of  the  instrument. 

In  this  respect  we  entirely  concur  with  the  referee,  for 
the  reasons  assigned  by  him. 

The  provisions  in  respect  to  the  compensation  of  the  as- 
signees is  a  limitation,  and  not  an  enlargement  of  their 
legal  claims. 

The  liability  of  bail  or  sureties  is  one  eminently  of  a 
confidential  character,  and  the  right  of  the  assignors  to 
prefer  any  legal  obligation  is  undoubted. 

The  question  of  fact  arising  from  the  evidence  showing 
an  intent  on  the  part  of  the  assignors  to  hinder  and  delay 
creditors,  by  the  intervention  of  the  assignment,  and  the 
provision  therein  for  the  payment  and  indemnity  of  per- 
sons who  have  become  bail  or  surety  for  the  assignors, 
gives  rise  to  very  serious  doubts  as  to  the  bona  fides  of  the 
assignment. 

After  a  careful  consideration  of  the  evidence,  my  mind 
is  irresistibly  drawn  to  the  conclusion  that  the  intention 
of  the  assignors  was  fraudulent  in  the  respect  indicated. 

Neither  the  assignors  nor  the  assignees  knew  who  were 
the  persons  preferred  or  the  extent  of  the  liability,  at  the 
time  the  assignment  was  executed,  nor  had  they  ascertained 
at  the  time  of  the  trial. 

The  assignors  were  urgently  pressed  by  their  creditors 
with  suits  to  recover  their  debts,  but  up  to  the  day  the 
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assignment  was  executed,  they  were  opposed  to  the  mea- 
sure. The  resort  to  an  assignment,  with  the  preference  in 
favor  of  bail  and  sureties,  was  made  at  the  suggestion  of  a 
third  party,  on  account  of  the  rough  urgency  of  creditors, 
for  the  declared  object  of  effecting  a  delay  of  several  years 
by  the  operation  of  this  clause. 

One  of  the  assignors  testifies  that  he  knew  the  assign- 
ment would  produce  such  delay,  as  a  matter  of  course,  by 
reason  of  the  clause  preferring  the  bail  and  surety. 

The  same  assignor  also  testifies  that  he  made  the  assign- 
ment with  the  intent  of  putting  off  creditors  and  gaining 
time.  He  was  asked  this  question,  viz  :  "  Did  you  make 
the  assignment  in  question  with  the  object  and  intent  of 
putting  off  your  creditors  and  gaining  time  to  enable  you 
in  the  mean  time  to  compromise  with  them  ?"  To  which 
inquiry  he  answered  "  Yes."  The  witness  afterwards  states, 
on  cross-examination  by  counsel  for  the  assignees,  that  he 
made  the  assignment  under  the  advice  of  counsel,  whose 
attention  was  called  to  the  provision  for  bail,  and  who  ad- 
vised that  it  was  right. 

I  think  the  advice  of  counsel  cannot  prevent  the  natural 
effect  of  the  previous  evidence  that  the  assignment  was 
made  to  prevent  creditors  from  getting  their  pay  until  they 
would  accept  the  debtor's  terms  of  compromise,  and  not  for 
the  sole  purpose  of  providing  for  the  payment  of  creditors. 

An  insolvent  is  permitted  by  law  to  create  a  trust  for 
the  payment  of  his  creditors,  and  to  prefer  any  of  his  legal 
liabilities  in  the  order  of  payment;  but  it  must  be  made 
honestly  for  the  sole  object  of  providing  for  the  payment 
of  his  debts. 

The  debtor  is  expressly  forbidden  to  make  transfers  of 
his  property  to  hinder  or  delay  his  creditors,  and  every 
euch  transfer  is  declared  by  law  to  be  fraudulent  and  void. 
In  opposition  to  these  considerations  we  have  not  failed  to 
observe  that  the  facts  found  by  a  jury  are  not  to  be  dis- 
turbed where  there  is  any  doubt,  or  where  there  is  a  con- 
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flict  of  evidence.  We  know  also  that  courts  are  astute  to 
sustain  the  verdicts  of  juries  and  the  reports  of  referees  in 
their  conclusions  of  fact  from  the  evidence. 

In  the  present  case  there  is  no  suspicion  of  any  collusion 
by  the  witness  (one  of  the  assignors)  with  the  creditors,  or 
to  his  entertaining  feelings  or  objects  adverse  to  the  as- 
signees. It  appears  to  me  that  there  is  a  plain  confession 
by  the  witness,  who  is  the  principal  of  the  insolvent  firm, 
of  an  intent,  in  executing  the  assignment,  which  the  law 
pronounces  fraudulent.  There  is  no  conflict  of  evidence. 

The  result  which  the  assignors  contemplated,  according 
to  the  evidence,  has  been  produced. 

At  the  trial  more  than  three  years  had  elapsed,  and 
neither  assignors  nor  assignees  were  able  to  state  the  ex- 
tent of  the  liabilities  or  the  names  of  the  persons  embraced 
in  the  provisions  of  the  fourth  preference. 

The  assignees  considered  it  improper  to  pay  the  credit- 
ors in  the  next  class,  who  constituted  the  greater  number 
and  largest  amount,  because  the  extent  of  the  liability  of 
the  fund  to  pay  the  claims  of  bail  and  surety  had  not  been 
ascertained.  And  so  the  fund  must  remain  for  an  indefi- 
nite period — perhaps  twenty  years — unless  the  creditors 
are  willing  to  accept  such  terms  of  compromise  as  the  debt- 
ors choose  to  offer.  A  debtor  has  no  right,  legal  or  moral, 
to  apply  any  coercion  to  his  creditors.  Yet  such  is  the 
effect  of  this  provision. 

Not  a  dollar  has  been  paid  to  any  person  for  liability,  as 
bail  or  surety  for  the  assignors,  so  far  as  the  evidence 
shows,  and  none,  perhaps,  will  ever  be  required.  If  this 
result  were  not  accompanied  by  the  intent,  clearly  and  une- 
quivocally proven,  that  delay  to  creditors  should  ensue 
from  the  assignment,  it  would  pass,  probably,  as  an  honest 
transaction,  which,  although  operating  hardly  upon  the 
general  creditors,  must  nevertheless  be  upheld. 

I  think  the  referee  erred  in  finding  that  the  assignment 
was  not  made  to  hinder,  delay  or  defraud  creditors,  and,  in 
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his  conclusion,  that  it  was  not  void  as  against  the  plaintiff 
and  other  creditors  of  the  assignors. 

The  judgment  should  be  reversed,  the  report  set  aside, 
and  the  case  sent  back  to  the  referee  for  a  new  trial,  with 
costs  to  abide  the  event. 


SUPREME  COURT. 

THE  MECHANICS'  BANKING  ASSOCIATION  agt.  THE  NEW  YORK 
AND  SAUGERTJES  WHITE  LEAD  COMPANY. 

The  liability  of  a  corporation  upon  an  accommodation  indorsement  of  a  negotia- 
ble promissory  note  (which  in  law  they  have  no  authority  to  make)  depends  upon 
the  fact  whether  or  not  the  party  prosecuting  is  a  bona  fide  holder  for  value, 
without  notice. 

THIS  action  was  brought  to  recover  the  amount  of  a  pro- 
missory note  drawn  for  the  sum  of  twelve  hundred  and 
fifty  dollars. 

The  pleadings  are  part  of  the  case,  and  may  be  referred 
to  by  either  party  on  the  argument. 

The  action  was  tried  on  the  —  day  of  October,  1858, 
before  the  Hon.  E.  DARWIN  SMITH,  without  a  jury. 

James  McCullough  was  called  as  a  witness  for  the  plain- 
tiffs, and  being  sworn,  said,  that  he  was  at  the  time  of  the 
making  the  note,  and  for  some  time  before,  president  of  the 
Spring  Valley  Shot  and  Lead  Company,  and  also  of  the 
New  York  and  Saugerties  White  Lead  Company  ;  the  com- 
panies had  no  connection  in  business  ;  he  had  made  and 
indorsed  notes  of  both  companies  with  the  directors'  know- 
ledge. Being  shown  the  note  in  suit,  he  said  :  This  is  the 
indorsement  of  the  companies  by  me  as  president. 

Being  cross-examined,  he  said  :  The  note  in  suit  was  a 
note  made  by  James  B.  Townsend  ;  it  was  drawn  to  raise 
money  on  ;  there  was  nothing  paid  to  Townsend  for  the 
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note  ;  the  object  was  to  raise  money  ;  the  companies  helped 
one  another  ;  the  money  raised  on  this  note  may  possibly 
have  gone  to  the  Spring  Valley  Company  at  first ;  the 
money  did  go  to  the  Saugerties  Company  eventually,  but 
whether  in  the  first  instance  or  not,  I  do  not  know. 

Being  re-examined,  he  said  :  The  note  was  originally 
five  thousand  dollars,  and  was  discounted  by  the  plaintiffs, 
and  was  reduced  to  $2,500,  for  which  a  note  was  given  and 
discounted  by  the  plaintiffs,  and  then  again  reduced  to 
twelve  hundred  and  fifty  dollars,  for  which  this  note  was 
given  and  discounted  by  the  plaintiffs. 

The  plaintiffs  here  rested,  and  Charles  W.  Henry  was 
called  as  a  witness  by  the  counsel  for  the  defendants  ;  he 
said,  that  he  \vas  secretary  of  the  Saugerties  White  Lead 
Company  at  the  time  the  note  was  given,  and  before  ;  the 
Spring  Valley  Shot  and  Lead  Company  had  no  connection 
with  the  Saugerties  White  Lead  Company  ;  had  seen  the 
note  in  suit ;  it  was  made  to  raise  money  for  the  Spring 
Valley  Shot  and  Lead  Company  ;  the  proceeds  were  re- 
ceived by  that  Company  ;  the  Saugerties  White  Lead  Com- 
pany received  no  part  of  the  proceeds  of  the  note. 

Being  cross-examined,  he  said  :  That  he  had  charge  of 
the  books  and  finances  of  the  Saugerties  White  Lead  Com- 
pany ;  he  knew  how  the  note  originated  ;  it  was  originally 
five  thousand  dollars,  which  was  discounted  by  the  plain- 
tiffs, and  then  reduced  to  this  ;  the  Saugerties  Company, 
as  I  think,  charged  it  in  their  books  against  the  Spring 
Valley  Shot  and  Lead  Company  as  money  lent  to  them  ; 
there  was  no  treasurer  of  the  Saugerties  Company  ;  the 
president  signed  all  the  notes,  and  was  financial  officer  of 
both  companies. 

Being  again  examined  by  defendants'  counsel,  he  said  : 
That  the  Spring  Valley  Shot  and  Lead  Company  kept  an 
account  with  the  plaintiffs ;  the  Saugerties  White  Lead 
Company  did  not  keep  any  account  with  the  plaintiffs ; 
none  of  the  proceeds  of  the  original  note  went  to  the  Sau- 
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gerties  White  Lead  Company,  nor  did  that  company  have 
any  benefit  of  the  money. 

Defendants  here  rested,  and  James  W.  McCullough  was 
recalled  by  the  counsel  for  the  plaintiffs ;  he  said,  he 
thought  the  note  was  loaned  by  Townsend  to  the  Sauger- 
ties  White  Lead  Company,  for  them  to  get  the  money  on  ; 
thinks  they  must  have  got  some  of  it ;  we  wanted  money 
for  both  companies. 

Being  cross-examined,  he  said  :  The  Spring  Valley  Shot 
and  Lead  Company  kept  their  account  with  the  plaintiffs ; 
the  Saugerties  Company  kept  no  account  with  the  plaintiffs. 

Charles  W.  Henry  was  here  recalled  by  the  plaintiffs' 
counsel,  and  said  :  The  book  now  shown  to  me  is  the  jour- 
nal of  the  New  York  and  Saugerties  White  Lead  Company ; 
I  cannot  point  out  any  item  in  this  book  that  refers  to  the 
note  in  this  suit ;  there  is  no  item  in  the  book  now  shown 
me  that  refers  to  the  note  in  this  suit.  Being  shown  an 
entry  of  September  llth,  1854,  and  asked  whether  it  has 
any  relation  to  the  note  in  this  suit,  says  it  has  not. 

Shown  another  book,  witness  says  :  It  is  the  cash  book 
of  the  New  York  and  Saugerties  White  Lead  Company  ; 
there  are  no  items  in  this  book  that  have  reference  to  the 
note  in  suit,  or  out  of  any  of  the  notes  in  suit  or  transac- 
tions in  any  way.  Witness  shown  item  September  11,  1854, 
says,  it  has  no  reference  to  the  note  in  suit,  or  to  any  trans- 
action out  of  which  it  arose. 

Being  shown  entry  of  December  1,  1854,  says  :  He  don't 
think  it  refers  to  the  note  in  suit.  Being  asked  if  he  knows, 
says,  it  did  not  refer  to  it.  I  have  made  diligent  search 
for  the  bill  book,  and  can't  find  it ;  the  bill  book  should  be 
with  the  other  books  in  the  hands  of  the  receiver. 

Re-direct  resumed  :  I  can  recollect  the  entry  on  the  bill 
book  in  reference  to  the  note  in  suit ;  I  can't  recall  the 
precise  words,  but  I  recollect  the  substance  of  the  entry  on 
the  margin  of  the  bill  book  of  the  New  York  and  Sauger- 
ties White  Lead  Company  in  reference  to  this  note  :  it  is 
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as  follows  :  "  This  note  was  used  by  the  Spring  Valley  Shot 
and  Lead  Manufacturing  Company,  discounted  at  their 
bank,  of  which  they  received  the  proceeds,  and  is  to  be 
paid  by  them  at  maturity" ;  this  is  substantially  the  entry, 
and  is  the  very  words  of  the  entry,  as  near  as  I  can  recol- 
lect ;  the  White  Lead  Company  never  kept  any  account 
with  the  Mechanics'  Banking  Association,  and  never  re- 
ceived any  part  of  the  proceeds  of  the  note  in  this  suit. 

Cross-examination  resumed  :  This  bill  book  contained  all 
the  bills  receivable  and  bills  payable  of  the  White  Lead 
Company ;  as  near  as  I  can  recollect,  the  contents  of  the 
body  of  the  note  were,  the  date  of  the  note,  the  time  it  had 
to  run,  the  drawer's  name,  and  date  of  maturity  and  the 
amount,  entered  in  the  same  way,  as  all  the  notes,  except- 
ing the  marginal  notes. 

Re-direct  resumed.  This  bill  book,  under  the  name  of 
bills  payable,  contained  a  memorandum  of  all  the  notes 
indorsed  by  the  company,  whether  for  accommodation  or 
otherwise. 

The  evidence  here  closed,  and  the  judge,  after  hearing 
the  counsel  for  the  respective  parties,  rendered  the  follow- 
ing decision  : 

This  action  was  brought  upon  a  promissory  note  for 
twelve  hundred  and  fifty  dollars,  at  seventy-five  days,  dated 
March  19,  1855,  made  by  James  B.  Townsend,  to  the  order 
of  the  New  York  and  Saugerties  White  Lead  Company, 
and  endorsed  by  said  company  by  James  McCullough,  the 
president,  and  also  by  the  Spring  Valley  Shot  and  Lead 
Company,  by  its  president,  and  discounted  by  the  plaintiffs. 

It  appears  in  evidence  that  the  note  was  discounted  by 
the  plaintiffs,  upon  the  application  of  the  defendants,  The 
Spring  Valley  Shot  and  Lead  Company,  and  the  proceeds 
passed  to  the  credit  of  said  company  in  the  books  of  the 
bank,  and  drawn  out  upon  its  checks  in  the  usual  course  of 
business.  So  far  as  the  maker  and  the  Saugerties  White 
Lead  Company  are  concerned,  the  note  was,  primarily,  at 
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least,  a  mere  accommodation  note  ;  and  so  far  as  the  White 
Lead  Company  is  concerned,  its  president  had  no  right  to 
make  an  accommodation  indorsement,  and  such  indorse- 
ment, in  the  hands  of  any  person  having  knowledge  of  the 
facts,  would  not  be  binding.  But  upon  the  face  of  this 
note,  it  was  in  due  form  like  ordinary  commercial  paper  ; 
there  was  nothing  upon  the  face  of  the  paper  and  other- 
wise to  give  notice  to  the  plaintiffs  that  it  was  not  an  ordi- 
nary business  note  taken  by  the  lead  company  of  Town- 
send,  and  transferred  to  the  shot  company  in  the  ordinary 
course  of  business,  for  value.  I  think  the  plaintiff  is  to  be 
regarded  as  a  bonafide  holder  of  the  paper,  and  entitled  as 
such  to  recover  upon  it,  within  the  reasons  of  cases  cited 
by  Judge  SELDEN,  in  Farmers'  fy  Mechanics'  Bank  of  Kent 
County  agt.  Butchers'  fy  Drovers'  Bank  (on  pages  129  and 
135  of  the  IQth  JV.  F.  R.,  2  Smith;}  and  The  Bank  of  Gen- 
csee  agt.  The  Patchin  Bank,  (3  Kern.,  315.) 

I  think  the  plaintiff  is  entitled  to  recover  the  amount  of 
the  note,  with  interest  and  protest,  and  direct  judgment 
accordingly. 

The  defendants,  the  New  York  and  Saugerties  White 
Lead  Company,  except  to  the  finding  of  the  court,  in  de- 
ciding :  First,  that  the  plaintiff  is  to  be  regarded  as  a  bona 
fide  holder  of  the  note  in  suit ;  second,  that  the  plaintiff  is 
entitled  to  judgment ;  third,  in  not  deciding  that  the  de- 
fendants are  entitled  to  judgment ;  and  that  the  complaint 
should  be  dismissed,  as  to  them,  with  costs. 

Defendants  appealed  to  the  general  term. 

New  York  General  Term,  November,  1860. 

SUTHERLAND,  BONNEY  and  HOGEBOOM,  Justices. 

THE  plaintiffs  sued  to  recover  the  amount  of  a  promissory 
note  drawn  by  James  B.  Townsend,  and  dated  the  19th 
day  of  March,  1855,  for  the  sum  of  twelve  hundred  and 
fifty  dollars,  payable  seventy-five  days  after  date,  to  the 
order  of  The  New  York  and  Saugerties  White  Lead  Com- 
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pany,  and  indorsed  by  them  and  the  other  defendant,  and 
discounted  by  the  plaintiffs  in  good  faith  before  the  matu- 
rity, and  for  value.  The  note  was  discounted  at  the  in- 
stance of  the  last  named  defendant,  who  received  the  pro- 
ceeds in  whole  or  in  part — the  evidence  being  conflicting, 
whether  the  White  Lead  Company  did  or  did  not  receive  a 
part  of  the  proceeds.  The  cause  was  tried  before  Mr.  Jus- 
tice SMITH,  without  a  jury,  in  October,  1858,  and  he  di- 
rected judgment  for  the  plaintiffs.  The  White  Lead  Com- 
pany appealed  to  this  court. 

CHARLES  E.  MILLER,  for  plaintiffs. 
R.  H.  BOWNEJ  for  defendants. 

HOGEBOOM,  Justice.  I  think  this  judgment  must  be 
affirmed,  for  the  reasons  stated  in  the  opinion  of  the  learned 
justice  who  tried  this  cause.  The  authority  of  McCullough 
to  sign  and  indorse  notes  for  the  White  Lead  Company  is 
sufficiently  established.  Townsend  was  an  accommodation 
maker  of  the  note. 

The  evidence  leaves  it  doubtful  whether  the  New  York 
and  Saugerties  White  Lead  Company  was  an  accommoda- 
tion or  business  indorser  of  the  note ;  and  the  learned 
judge  has  not  explicitly  found  that  fact.  But  assuming 
that  it  was  only  an  accommodation  indorser,  it  appears 
that  the  note  was  a  negotiable  instrument,  in  the  ordinary 
form  of  commercial  paper,  indorsed  by  corporations  having 
authority  in  their  legitimate  business  to  indorse  commer- 
cial paper,  discounted  by  the  plaintiffs,  in  good  faith,  and 
for  value,  before  maturity,  with  no  facts  before  them  to 
induce  a  suspicion  that  the  paper  was  not  business  paper, 
and  having  no  knowledge  that  it  wras  otherwise.  The  cir- 
cumstances were  such  as  to  lead  to  the  presumption  that  it 
was  business  paper,  and  the  sole  question  is,  whether  the 
plaintiffs  were  bound  explicitly  to  inquire  and  ascertain 
whether  the  indorsement  of  the  White  Lead  Company  was 
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a  mere  accommodation  indorsement,  in  which  case  they,  as 
a  corporation,  would  have  no  right  to  make  the  same  ?  I 
think,  under  the  circumstances  of  this  case,  the  plaintiffs 
were  not  required  to  institute  such  an  investigation,  and 
absolutely  to  ascertain  the  fact ;  and  therefore,  that  the 
judgment  should  be  affirmed. 

The  cases  bearing  on  this  point  are  :  The  Farmers1  and 
Mechanics'  Bank  of  Kent  agt.  The  Butchers1  and  Drovers1 
Bank,  (16  JV.  Y.  R.,  129, 131, 132-135  ;)  The  Bank  of  Gen- 
esee  agt.  The  Patchin  Bank,  (13  JV.  Y.  R.,  315  ;)  Stoney 
agt.  American  Life  Insurance  Company,  (11  Paige,  565  ;) 
Safford  agt.  Van  Wyck,  (4  Hill,  442,  and  other  cases  cited.) 

SUTHERLAND,  J.,  concurred.     BONNEY,  J.,  dissented. 


SUPREME  COURT. 

ALFRED  FIELD  and  others  agt.  ISAAC  L.  HUNT  and  others. 
JOHN  ASKHAM  and  others  agt.  THE  SAME. 

In  an  action  and  judgment  against  joint  debtors  it  is  not  necessary  to  exhaust  the 
remedy  at  law  by  execution  against  the  separate  .property  of  the  defendants  who 
have  not  been  served  with  process,  in  order  to  bring  a  creditor's  suit  against  all 
to  reach  their  rights  and  interests  in  joint  property.  (This  is  adverse  to  S.  C. 
22  How.  Pr.  R.,  329.  It  would  seem  that  it  is  not  necessary  to  exhaust 
the  remedy  at  law  by  execution  against  any  of  the  defendants'  separate  pro- 
perty in  such  case.  If  it  is  necessary  as  against  those  served,  why  not  as 
against  those  not  served  ?) 

New  York  Special  Term,  April,  1862. 

SEPARATE  demurrers  to  the  cdmplaints  in  the  above  enti- 
tled actions  were  interposed  by  the  defendants,  George  M. 
Chapman  and  Julia  Ann  Chapman. 

GEORGE  N.  TITUS,  for  plaintiffs. 
WILLIAM  CURTIS  NOYES,  for  defendants. 

BALCOM,  Justice.  I  do  not  think  a  long  opinion,  in  any 
case,  certain  evidence  that  the  author  very  carefully  exa- 
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mined  the  question  discussed,  or  that  the  conclusions  ar- 
rived at  are  sound,  and  shall  therefore  write  a  short  one  in 
these  cases. 

Each  complaint  in  these  actions  shows  that  the  defend- 
ants Hunt  and  Julia  Ann  Chapman  were  partners  ;  that 
the  plaintiffs  recovered  judgments  in  form  against  both  of 
them,  upon  partnership  demands,  by  the  personal  service 
of  the  summons  only  upon  Hunt  ;  that  executions  thereon, 
against  property,  were  issued  and  returned  by  the  sheriff 
of  the  proper  county  unsatisfied  ;  and  that  Hunt  and  Julia 
Ann  Chapman  transferred  partnership  property  of  the 
value  of  more  than  $100  to  the  defendant  George  M.  Chap- 
man, which  he  still  retains,  with  the  intent  to  hinder,  delay 
and  defraud  the  plaintiffs  and  other  creditors. 

The  executions  authorized  the  sheriff  to  seize  and  sell 
any  goods  that  belonged  to  Hunt  alone,  or  to  him  and  Julia 
Ann  Chapman  as  partners,  but  none  that  were  the  separate 
property  of  the  latter. 

It  is  provided  by  subdivision  1  of  section  136  of  the 
Code,  that,  if  the  action  be  against  the  defendants  jointly 
indebted  upon  contract,  the  plaintiff,  when  the  summons 
has  not  been  served  on  all  the  defendants,  may  proceed 
against  those  served,  unless  the  court  otherwise  direct,  and, 
if  he  recover  judgment,  it  may  be  entered  against  all  the 
defendants  thus  jointly  indebted,  so  far  only  as  that  it  may 
be  enforced  against  the  joint  property  of  all,  and  the  sepa- 
rate property  of  the  defendants  served.  The  Revised  Sta- 
tutes contain  provisions  quite  similar.  (See  2  R.  S.,  377, 
^  1  to  §  4  inclusive.) 

The  statutes  authorizing  judgment  creditors  to  maintain 
equitable  actions,  after  tbey  have  failed  to  collect  their 
judgments  by  execution,  contain  the  following  provisions, 
namely  :  whenever  an  execution  against  the  property  of  a 
defendant  shall  have  been  issued  on  a  judgment  at  law,  and 
shall  have  been  returned  unsatisfied,  in  whole  or  in  part, 
the  party  suing  out  such  execution  may  file  a  bill  in  chan- 
M  XXIII  6 
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eery  against  such  defendant,  and  any  other  person,  to  com- 
pel the  discovery  of  any  property  or  thing  in  action  belong- 
ing to  the  defendant,  and  of  any  property,  money  or  thing 
in  action  due  to  him,  or  held  in  trust  for  him.  (2  jR.  S., 
173,  §  38.)  The  court  shall  have  power,  among  other 
things,  to  decree  satisfaction  of  the  sum  remaining  due  on 
such  judgment,  out  of  any  property,  money  or  things  in 
action  belonging  to  the  defendants,  whether  the  same  were 
originally  liable  to  be  taken  in  execution  at  law  or  not. 
(Id.,  §  39.)  The  plaintiffs'  judgment  established  their  right 
to  collect  the  moneys  therein  mentioned,  out  of  the  joint  pro 
perty  of  Hunt  and  Julia  Ann  Chapman  ;  (Code,  §  136  ;  2  R. 
S.,  377,  §  4,)  and  I  am  unable  to  perceive  any  good  reason 
why  the  plaintiffs  are  not  entitled  to  have  such  judgments 
satisfied  out  of  the  partnership  property  that  those  defend- 
ants fraudulently  transferred  to  George  M.  Chapman.  (See 
2  R.  S.,  137,  ^  1.)  The  executions  issued  on  such  judg- 
ments were  as  efficacious  against  the  joint  property  of  those 
defendants,  as  they  would  have  been  if  the  judgments  had 
bound  the  latter  personally.  The  plaintiffs  have  not  only 
exhausted  their  remedy  by  execution  upon  such  judgments, 
but  also  all  the  remedy  they  could  have,  by  that  process, 
against  the  partnership  property  of  Hunt  and  Julia  Ann 
Chapman  upon  any  judgment  that  they  could  obtain  against 
them  in  any  legal  action. 

The  statute  only  requires  that  "  an  execution  against  the 
property  of  a  defendant"  be  returned  unsatisfied  in  whole 
or  in  part,  to  entitle  the  plaintiff  to  maintain  an  equitable 
action  to  reach  choses  in  action  belonging  to  the  defend- 
ant, or  any  property  held  in  trust  for  him,  or  fraudulently 
transferred  by  him  to  a  third  person. 

It  seems  to  me  to  be  not  only  just  but  clear,  that  when- 
ever the  remedy  by  execution  for  enforcing  a  judgment  is 
duly  exhausted,  the  plaintiff  may  maintain  an  equitable 
action  to  recover  any  property,  money  or  things  in  action 
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that  ought  to  be  applied  to  the  satisfaction  of  the  judg- 
ment. 

I  would  ask  why  the  plaintiffs  in  these  cases  should  be 
compelled  to  go  back  and  recover  judgments  that  would 
bind  Julia  Ann  Chapman  personally,  before  being  allowed 
to  invoke  the  equitable  powers  of  the  court  to  obtain  the 
joint  property  that  she  or  her  partner  owned  and  fraudu- 
lently transferred  to  George  M.  Chapman  ? 

The  judgments  they  now  have  show  their  legal  right  to 
seize  and  sell  on  execution  any  goods  that  Hunt  and  Julia 
Ann  Chapman  have  as  partners  ;  and  I  am  unable  to  see 
that  the  legal  right  of  the  plaintiffs  to  have  their  judgment 
satisfied  by  execution  out  of  partnership  property  has  been 
greater  at  any  time  than  their  equitable  right  now  is  to 
have  them  satisfied  out  of  like  property.  I  cannot  construe 
the  statute,  authorizing  judgment  creditors  to  maintain 
suits  in  equity  after  the  return  of  executions  unsatisfied,  so 
as  to  deprive  the  plaintiffs  of  this  equitable  remedy.  I 
think  it  would  be  unjust  to  do  so,  and  that  neither  the  lan- 
guage of  the  statute  nor  any  adjudged  case  prior  to  the 
decision  of  Mr.  Justice  ALLEN  in  these  requires  such  a  con- 
struction. 

I  think  Justice  ALLEN  came  to  a  wrong  conclusion  when 
these  cases  were  before  him  upon  the  motions  for  the  ap- 
pointment of  a  receiver,  (22  How.  Pr.  R.,  329,)  and  that  he 
erred,  almost  in  the  beginning  of  his  opinion,  in  saying, 
"  no  judgment  at  law  has  been  recovered  against  Julia  Ann 
Chapman,  and  no  execution  has  been  issued  against  her 
upon  any  such  judgment ;"  for  the  judgments  are  against 
her  as  a  partner  of  Hunt,  and  executions  against  her  as 
such  partner  were  issued  upon  the  judgments  and  returned 
unsatisfied.  Besides,  his  opinion  does  not  show  that  he 
considered  the  fact  that  one  material  object  of  the  action 
is  to  reach  the  property  that  Julia  Ann  Chapman  and  Hunt 
had  owned  as  partners  and  fraudulently  transferred ;  and 
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the  cases  are  now  stripped  of  the  affidavits  which  formed  a 
part  of  them  when  they  were  before  him. 

I  regret  that  my  views  and  Justice  ALLEN'S  are  in  con- 
flict, especially  because  of  his  great  ability  and  learning. 
But  I  cannot  concur  in  his  opinion,  and  as  it  is  not  control- 
ing,  I  shall  act  up  to  my  own  convictions  of  right  in  the 
case,  and  the  general  term  must  determine  which  of  us  is 
wrong. 

I  hardly  need  to  say  that  I  concur  in  his  views  so  far  as 
they  show  that  the  separate  property  of  Julia  Ann  Chap- 
man, in  which  Hunt  never  had  any  interest  as  her  partner, 
cannot  be  reached  in  these  actions.  But  I  do  not  agree  to 
his  dictum,  that  actions  like  these  cannot  be  brought  unless 
the  executions  on  the  judgments  remain  sixty  days  in  the 
hands  of  the  sheriff  before  he  returned  them  unsatisfied.  I 
have  repeatedly  held  the  contrary,  and  so  has  the  general 
term  of  the  sixth  district,  and  some,  if  not  all  of  the  jus- 
tices of  this  court  in  the  first  district. 

My  conclusion  is,  that  each  complaint  in  these  actions 
states  facts  sufficient  to  constitute  an  equitable  cause  of 
action  against  the  defendants,  and  that  consequently  the 
demurrers  to  the  complaints  should  be  overruled,  with 
costs  ;  but  with  leave  to  the  defendants  to  answer  on  pay- 
ment of  the  costs  occasioned  by  the  demurrers. 


SUPREME  COURT. 
EZRA  R.  HALL,  respondent  agt.  JOHN  S.  SAMSON,  appellant. 

A  mortgagor  of  a  chattel  mortgage  before  due,  has  an  interest  in  the  property  mort- 
ged,  that  is  subject  to  seizure  by  attachment,  and  sale  upon  execution  under  it, 
whether  such  interest  is  the  subject  of  a  levy  by  execution  or  not. 

The  mortgagee  of  such  property  not  having  possession,  and  not  having  demanded 
possession  under  the  mortgage,  cannot  complain  gf  a  conversion  by  the  sheriff  in 
selling  under  the  attachment  proceedings. 
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General  Term,  Sixth  District. 

THIS  case  was  decided  at  general  term  in  the  fifth  dis- 
trict, (19  How.,  481,)  and  re-tried  before  the  same  referee, 
Aviio  again  decided  it  in  favor  of  the  plaintiff,  and  an  appeal 
was  again  taken,  which  was  heard  at  general  term  in  the 
sixth  district,  and  the  judgment  again  reversed. 

The  facts  upon  which  this  question  arose  were  as  fol- 
lows :  In  May,  1858,  one  Walpole  mortgaged  the  piano  in 
question  to  plaintiff,  due  in  one  year.  In  June,  1858,  Jay- 
cox  &  Green  procured  an  attachment  in  the  supreme  court 
against  Walpole,  and  the  defendant,  sheriff,  levied  it  upon 
said  piano.  The  plaintiff  knew  of  the  levy,  but  never  de- 
manded it.  The  said  sheriff,  defendant,  sold  it  on  execu- 
tion issued  in  the  same  case,  in  October,  1858,  in  this 
manner  :  "  I  offer  for  sale  all  the  right,  title  and  interest 
of  Walpole,  in  and  to  this  piano."  The  action  was  com- 
menced against  him  in  December,  1858.  The  facts  appear 
more  fully  in  19th  Howard,  481. 

As  to  the  particular  clauses  of  the  mortgage,  it  was 
claimed  by  appellant's  attorneys,  in  addition  to  the  points 
decided  on  the  first  appeal,  that  the  mortgagor  had  an 
equity  of  redemption  which  was  liable  to  levy  by  attach- 
ment and  to  sale  on  execution. 

HUNT,  GREEN  &  FRYER,  for  appellant,  made  the  fol- 
lowing points  : 

1.  Even  if  Walpole  had  no  legal  interest  in  the  piano, 
he  had  (within  all  the  cases)  an  equitable  interest,  and 
this  could  be  held  by  attachment,  so  that  the  sheriff  can 
defend  himself  under  the  attachment,  and  his  possession  of 
the  piano  having  been  lawfully  obtained,  no  action  will  lie 
against  him,  no  demand  having  been  made  of  him  and  no 
claim  to  it  having  been  made  under  the  danger  clause  in 
the  mortgage,  although  the  plaintiff  knew  the  sheriff  had 
attached  it.  (Howard's  Code.  §§  232,  234.) 
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In  the  case  of  Mattison  agt.  Baucus,  (1  Comst.,  297,)  it 
is  held  that  a  right  of  redemption  is  a  chose  in  action,  and 
the  Code,  (§  231,)  requires  the  sheriff  to  attach  and  keep 
all  the  property  of  the  defendant,  and  section  234  provides 
that  shares  in  a  corporation  and  all  other  property  of  de- 
fendant in  this  state  shall  be  liable  to  be  attached  and 
levied  upon  and  sold  to  satisfy  the  judgment  and  execution. 

2.  The  definition  of  the  word  property  (^  463,  464  Code) 
shows  that  a  right  in  action  is  property,  and  therefore 
liable  to  levy  by  attachment,  and  as  Ave  have  seen  above, 
liable  to  be  sold  on  execution  in  the  same  case,  and  the 
reason  why  such  property  cannot  be  sold  merely  on  execu- 
tion without  a  previous  attachment  is  on  account  of  sec- 
tion 291,  Code.  (Code  Reports,  new  series,  vol.  1,  98.) 

W.  WILLOUGHBY,  for  respondent. 

PARKER,  Justice.  This  cause  has  once  been  up  to  the 
general  term  in  the  fifth  district,  upon  appeal,  and  sent 
back  for  a  new  trial,  on  the  ground  that  by  the  terms  of 
the  mortgage,  as  construed  by  the  court,  the  mortgagor 
had  the  right  of  possession  of  the  piano — the  mortgaged 
chattel  in  question — as  against  the  mortgagee,  at  the  time 
of  the  sale  thereof  by  the  defendant,  under  the  execution 
against  the  mortgagor,  and  consequently  that  the  plaintiff, 
the  mortgagee,  could  not  maintain  the  action.  Although 
the  case  and  exceptions  on  which  it  then  went  up  are  not 
before  us,  yet  from  an  examination  of  the  opinion  of  the 
court,  written  by  Mr.  Justice  ALLEN,  (19  How,,  481,)  and 
the  dissenting  opinion  of  Mr.  Justice  PRATT,  a  copy  of 
which  has  been  furnished  me,  I  find  that  the  questions  now 
presented  were  then  discussed  and  decided.  It  must  have 
appeared  then,  that  the  mortgagee  had  taken  possession  of 
the  residue  of  the  mortgaged  property  under  the  "  danger 
clause"  in  the  mortgage — for  Justice  PRATT  makes  that  the 
ground  of  his  dissent  from  the  decision  of  the  court.  He 
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says  :  "  The  mortgagee  and  plaintiff  in  this  action  deeming 
himself  unsafe,  took  possession  of  all  the  mortgaged  pro- 
perty which  had  been  allowed  to  remain  in  the  actual  pos- 
session of  the  mortgagor.  The  piano  remaining  in  the  pos- 
session of  Jones,  the  lessee,  it  was  not  taken  into  the  actual 
possession  of  the  plaintiff.  But  the  circumstances  having 
happened  under  which  he  was  entitled,  by  the  mortgage, 
to  terminate  the  moragagor's  right  of  possession,  and  hav- 
ing exercised  his  right  under  the  mortgage  and  taken  pos- 
session, so  far  as  the  property  left  in  the  actual  possession 
of  the  mortgagor  was  concerned,  it  seems  to  me  it  should 
be  deemed  as  terminating  the  mortgagor's  entire  right  of 
possession  to  any  part  of  the  property."  The  position  thus 
taken  is  now  insisted  upon  by  the  respondent's  counsel ; 
but  it  seems  to  me  that  it  is  a  conclusive  answer  to  say, 
that  the  decision  of  the  court  was  adverse  to  that  position, 
and  that  decision  is  the  law  of  the  case.  But  on  a  ground 
entirely  distinct  from  the  one  upon  which  that  decision  is 
placed,  it  seems  to  me  that  the  action  must  fail. 

Admitting  the  law  to  be,  that  the  mortgagor  of  goods 
has,  even  before  the  money  secured  becomes  due,  no  pro- 
perty in  them  subject  to  levy  and  sale  on  execution,  unless 
he  reserves  a  right  to  the  possession  of  them  for  a  definite 
time  ;  and  admitting  that  in  this  case  the  mortgagor,  at 
the  time  of  the  sale  under  the  execution,  had  no  such  right 
of  possession  ;  still  the  right  of  the  sheriff,  the  defendant 
in  this  case,  does  not  depend  upon  the  property  being  so 
subject.  He  took  the  property  by  virtue  of  an  attachment, 
and  whether  the  mortgagor  had  an  interest  in  it  which  was 
subject  to  a  levy  by  execution,  or  not,  there  can  be  no 
doubt,  I  think,  as  the  money  secured  by  the  mortgage  was 
not  then  due,  that  he  had  an  interest  which  was  subject  to 
seizure  under  attachment.  By  section  234  of  the  Code,  it 
is  declared,  after  enumerating  certain  kinds  of  property, 
that  "  all  other  property  in  this  state,  of  such  defendant, 
shall  be  liable  to  be  attached  and  levied  upon,  and  sold  to 
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satisfy  the  judgment  and  execution."  The  mortgagor  had 
at  least  an  equity  of  redemption  in  the  chattel,  which  was 
a  property  in  it,  subject  to  levy  by  virtue  of  the  attach- 
ment. It  was  under  the  attachment  that  the  sheriff  took 
the  piano  ;  and  this  was  done  long  prior  to  the  time  when 
the  plaintiff  took  possession  of  the  rest  of  the  property 
mortgaged,  under  the  "  danger  clause"  of  the  mortgage. 
The  mode  of  levy  was  sufficient,  I  think,  to  authorize  the 
sale  of  the  mortgagor's  interest,  if  it  was  not  in  fact  the 
proper  and  authorized  mode  of  levy  for  that  purpose.  It 
is  true  the  defendant  did  not  specify  in  his  return,  upon 
the  attachment,  nor  was  it  specified  in  the  inventory,  that 
the  equity  of  redemption  in  the  piano  was  attached.  If  in 
any  case  where  the  chattel,  in  which  the  mortgagor's  inte- 
rest exists,  is  capable  of  manual  delivery,  that  were  neces- 
sary, it  cannot  be  necessary  if  the  chattel  itself  is  seized 
and  taken  as  it  was  here,  such  seizure  includes  the  interest 
of  the  mortgagor,  though  that  be  less  than  the  absolute 
ownership  ;  and  as  the  mortgagee  confessedly  had  no  right 
to  the  possession  of  the  piano  when  the  levy  was  made 
under  the  attachment,  for  the  reason  that  Jones  then  held 
it  under  a  lease  given  by  the  mortgagor  prior  to  the  mort- 
gage, and  which  had  not  then  expired,  the  mortgagee  can 
not  complain  that  the  piano  itself  was  seized  and  taken  into 
the  possession  of  the  defendant.  He  certainly  cannot  main- 
tain trespass  or  trover  for  that  seizure,  whether  the  defend- 
ant can  justify  under  the  attachment  or  not.  (Gordon  agt. 
Harper,  7  Kern.  R.,  9  ;  Goulet  agt.  Assder,  22  JV.  Y.  R., 
225.)  And  it  is,  in  any  view  of  the  case,  only  the  subse- 
quent sale  that  the  plaintiff  can  allege  as  a  conversion  of 
the  property ;  for  he  never  made  any  demand  of  it  from 
the  defendant,  either  before  the  sale  or  after.  It  comes  to 
the  point,  then,  was  the  sale,  as  against  the  plaintiff,  a  con- 
version of  the  property  ?  If  the  mortgagor's  equity  of  re- 
demption was  levied  upon  by  the  attachment,  as  I  think  it 
was,  the  defendant  had  a  right  to  sell  that  interest  under 
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the  execution,  and  this  is  what  he  did  sell ;  that  is,  he  in 
terms  sold  the  mortgagor's  "  right,  title  and  interest  in  the 
piano."  If  his  levy  on  the  mortgagor's  interest,  however, 
was  a  good  one,  it  does  not  matter  whether  he  sold  spe- 
cially that  interest  or  sold  the  chattel  generally,  as  the 
effect  would  in  either  case  be  the  same.  (Hull  agt.  Canby, 
1  Kern.,  501,  506,  507.)  The  purchaser  would  take  only 
the  mortgagor's  interest  in  the  property.  If,  however, 
the  sheriff  was  not  authorized,  by  virtue  of  the  levy  of  the 
attachment,  to  sell,  by  reason  of  the  levy  not  having  been 
properly  made,  still,  was  the  sale  of  the  "  right,  title  and 
interest"  of  the  mortgagor  in'  the  piano,  he  having  still  a 
right  of  redemption,  such  a  conversion  of  the  plaintiff's 
property  as  to  entitle  him  to  maintain  this  action  ?  It 
seems  to  me  not.  We  are  to  bear  in  mind  that  the  defend- 
ant was  in  possession,  and  under  such  circumstances  that 
the  plaintiff  could  not  complain  until  after  a  demand  of  the 
property  by  him — so  the  only  act  now  under  consideration 
is  the  sale  of  the  mortgagor's  interest.  Such  sale  asserts 
no  claim  to  the  mortgagee's  interest,  and  cannot  be  deemed 
a  conversion  of  his  property.  But  whether  this  view  of 
the  question  is  correct  or  not,  the  law  of  the  case  has  been 
settled  by  the  decision  made  when  the  case  was  up  before, 
and  the  judgment  must  again  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

CAMPBELL,  J.,  concurs.     BALCOM,  J.,  dissents. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  JAMES  R.  DELVECHIO  agt.  THE  BOARD  or 
SUPERVISORS  OF  THE  COUNTY  OF  KINGS. 

An  informal  and  irregular  ballot  of  a  board  of  supervisors  in  making  the  selection 
and  appointment  of  two  newspapers  for  the  publication  of  the  session  laws  in 
their  county,  (Sess.  L.  1845,  p.  305,)  will  not  vitiate  the  selection  of  such  pa- 
pers, where  the  appointment  is  otherwise  correct. 
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At  all  events,  a  newspaper  having  received  a  less  number  of  ballots  for  such  selec- 
tion, although  regular  and  formal,  but  not  named  and  included  in  the  resolution 
of  the  board  designating  the  two  papers  having  the  highest  number  of  ballots, 
(although  informally  given,)  cannot  voluntarily  go  on  and  publish  the  laws,  and 
then  seek  to  compel  payment  therefor  by  mandamus  against  the  board. 

Brooklyn  General  Term,  February,  1862. 
EMOTT,  BROWN  and  SCRUGHAM,  Justices. 
DEMURRER  to  return  to  alternative  mandamus. 

P.  S.  CROOKE,  for  the  relator. 

R..  H.  HUNTLEY,  for  the  defendants. 

BROWN,  Justice.  The  relator  sued  out  of  this  court  an 
alternative  writ  of  mandamus  directed  to  the  board  of 
supervisors  of  the  county  of  Kings,  commanding  them  to 
pay  to  him  the  sum  of  $139.50,  claimed  to  be  due  to  him 
for  publishing  in  the  newspaper  known  as  the  Standard, 
the  comptroller's  notice  of  tax  sales  of  lands  in  the  county 
of  Kings,  in  June,  1861,  or  to  show  cause,  &c.  why  the 
same  should  not  be  paid.  The  board  of  supervisors  made 
their  return  to  the  writ,  answering  the  material  allegations 
thereof,  and  denying  any  legal  liability  on  their  part  to 
audit  and  pay  the  claim.  To  this  return  the  relator  put 
in  a  demurrer,  as  not  containing  any  sufficient  reason  why 
such  claim  should  not  be  audited  and  paid. 

The  board  of  supervisors,  at  their  annual  meeting  on  the 
first  Monday  of  August,  1860,  proceeded  to  designate  and 
appoint  two  newspapers  for  publishing  the  session  laws, 
pursuant  to  section  3  of  the  act  of  1845,  (Sess.  L.,  p.  305.) 
In  executing  this  trust,  they  doubtless  failed  to  observe 
the  plain  directions  of  the  statute,  .which  are,  that  each 
member  shall  designate  by  ballot  one  newspaper  printed 
in  the  county,  to  publish  the  laws,  and  the  paper  having 
the  highest  number  of  votes,  and  the  paper  having  the  next 
highest  number,  shall  be  the  papers  designated.  The 
whole  number  of  ballots  cast  was  24 ;  of  which  22  con- 
tained two  names,  one  contained  one  name,  and  one  was  a 
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blank.  Of  the  double  votes,  16  were  given  for  the  Daily 
Eagle,  14  for  the  Daily  Times,  12  for  the  Evening  Star, 
two  for  the  Brooklyn  City  News,  and  one  for  the  Standard, 
and  the  ballot  with  the  single  name  upon  it  was  given  for 
the  Standard.  Thereupon  a  resolution  was  moved  and 
adopted,  without  opposition,  designating  and  appointing 
the  Brooklyn  Daily  Eagle  and  the  Brooklyn  Daily  Times 
as  the  newspapers  for  publishing  the  laws.  In  these  two 
papers  the  comptroller  published  the  notices  of  the  tax 
sales,  and  in  no  other.  The  publication  by  the  relator,  in 
the  Standard,  was  voluntary,  and  not  at  the  request  or 
with  the  assent  of  the  comptroller  or  of  any  other  officer 
of  the  government.  The  relator  assumes  that  the  Standard 
was  one  of  the  papers  designated  by  the  board  of  supervi- 
sors, because  the  only  ballot  of  the  whole  number  cast, 
which  was  in  conformity  with  the  statute,  was  given  for 
that  paper,  thus  assuming  that  it  had  the  highest  number 
of  the  votes  cast.  This  might  be  an  argument  of  weight, 
more  or  less,  to  show  that  no  appointment  was  made  of  any 
paper,  but  it  fails  to  show  that  the  Standard  had  the  high- 
est number  of  votes,  because  22  votes  were  actually  though 
irregularly  given  for  other  newspapers.  The  board  of 
supervisors  are  the  body  designated  by  law  to  make  the 
selection,  but  they  certainly  did  no  act  at  their  annual 
meeting  indicating  an  intention  to  select  the  Standard  to 
publish  the  laws.  On  the  contrary,  after  a  ballot  which 
was  doubtless  irregular,  they  immediately  passed  a  unani- 
mous resolution  declaring  and  designating  the  Eagle  and 
Times  as  the  papers  to  perform  that  office.  The  board  of 
supervisors  are  the  body  authorized  to  appoint ;  and  the 
manner  in  which  they  shall  execute  the  power  is  direc- 
tory merely  ;  so  that  a  deviation  from  the  mode,  or  the 
omission  to  observe  some  of  the  regulations  prescribed  in 
the  statute,  will  not  vitiate  the  appointment.  Yide  the 
cases  cited  on  the  defendants'  points.  (In  the  matter  of 
Mount  Morris  Square,  2  Hill,  14  ;  Striker  agt.  Kelly,  7 
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Hill,  9  ;  In  the  matter  of  the  Mohawk  and  Hudson  Railroad 
Co.,  19  Wend.,  143  ;  The  People  agt.  Cook,  14  Barb.  S.  C. 
R.,  290,  291,  S.  C.  4  Seld.,  89  ;  The  People  ex  rel.  The  Su- 
pervisors of  Chenango,  4  Seld.,  328.)  No  other  sensible 
rule  can  be  adopted.  The  appointment  or  selection  of  a 
paper  to  publish  the  laws,  does  not  confer  a  political  or 
corporate  office,  the  title  to  which  could  be  tried  and  de- 
termined by  proceedings  in  the  nature  of  a  quo  warranto; 
and  the  most  serious  inconveniences  must  ensue  if  the  de- 
signation and  selection  is  held  to  be  void  merely  from  a 
failure  of  the  appointing  body  to  observe  to  the  letter  the 
regulations  prescribed  by  the  statute. 

But  there  is  another  consideration  which  effectually  dis- 
poses of  the  claim  of  the  relator.  This  is  not  an  action  to 
try  the  title  to  the  office,  if  it  could  be  regarded  as  one  ; 
nor  to  test  the  validity  of  the  comptroller's  sales  upon  no- 
tices published  in  papers  not  legally  selected  ;  but  an  appli- 
cation for  the  prerogative  writ  of  mandamus  to  compel  the 
payment  of  a  debt  which  neither  the  comptroller  nor  the 
board  of  supervisors  ever  contracted.  The  services  were 
not  rendered  at  their  request,  but  were  voluntarily  ren- 
dered by  the  relator,  without  intimation,  recognition  or 
request.  There  was  no  express  contract,  and  nothing  from 
which  an  assumpsit  can.  be  implied.  I  need  not  refer  to 
authority  to  show  that  labor  and  services  voluntarily  done 
for  another,  without  his  privity  or  consent,  however  meri- 
torious or  beneficial  to  him,  affords  no  ground  for  an  action. 
The  law  of  implied  assumpsit  rests  upon  the  principle  that 
there  must  be  a  request  or  an  assent  of  some  kind  from 
Avhich  the  law  may  infer  a  promise.  These  services  were 
not  only  voluntarily,  but  needlessly  rendered,  for  the  relator 
well  knew  that  the  board  of  supervisors  had  selected  the 
Eagle  and  the  Times  to  do  the  work,  and  had  failed  to  se- 
lect the  Standard.  Upon  no  principle  to  which  we  have 
referred,  is  the  relator  entitled  to  the  benefit  of  the  writ  of 
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mandamus  to  compel  the  payment  of  the  money  claimed 
from  the  public  treasury. 

Judgment  should  be  rendered  for  the  defendants. 

EMOTT,  Justice.  The  relator  has  mistaken  his  course. 
We  cannot  in  this  proceeding  go  behind  the  designation  or 
formal  act  of  the  supervisors,  even  if  that  act  or  choice 
was  conducted  upon  wrong  principles.  If  we  had  been 
applied  to  for  a  mandamus  to  compel  the  defendants  to 
designate  the  relator,  there  would  have  been  a  different 
question.  That  would  be  the  question,  whether  he  had 
received  a  vote,  or  that  number  of  votes  which  entitled  him 
to  the  office.  But  we  cannot  order  his  account  to  be  paid, 
because  he  ought  to  have  been  designated,  any  more  than 
we  could  award  the  salary  of  an  office  to  a  man  who  had 
never  received  a  certificate  of  election,  nor  contested  the 
title  of  another  person  who  had  the  certificate,  because  he 
ought  to  have  been  declared  elected. 

There  should  be  judgment  for  the  defendants. 


SUPREME  COURT. 
THE  PEOPLE  agt.  SIMON  KATZ. 

Where  a  prisoner  procures  a  felony  (arson)  to  be  accomplished  during  his  absence, 
by  another,  who  is  criminally  responsible  for  the  act,  the  prisoner  becomes  an 
accessory  before  the  fact,  and  cannot  be  indicted  and  convicted  as  principal. 

New  York  General  Term,  February,  1862. 

SUTHERLAND,  INGRAHAM  and  CLERKE,  Justice. 

WRIT  of  error  to  the  court  of  oyer  and  terminer.  On  the 
llth  of  December,  1860,  Simon  Katz  was  indicted  in  the 
New  York  oyer  and  terminer  for  arson  in  the  first  degree, 
in  setting  fire  to  the  dwelling-house  (the  lower  part  being 
used  as  a  grocery,)  corner  of  Attorney  and  Division  streets 
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in  that  city.  The  case  was  tried  in  January,  1861,  in  the 
oyer  and  terminer,  Judge  LEONARD  presiding.  On  the  trial 
Louis  Katz,  a  nephew  of  the  prisoner,  a  boy  about  seven- 
teen years  of  age,  was  the  principal  witness  for  the  people. 

It  was  claimed  by  the  district  attorney  that  the  motive 
of  the  prisoner  was  to  obtain  of  the  insurance  company  the 
amount  for  which  he  was  insured.  The  boy  Louis,  who 
swore  that  he  set  fire  to  the  building  in  the  night-time,  at 
the  instigation  of  the  defendant,  testified  that  he  was  always 
on  the  best  of  terms  with  his  uncle,  and  never  entertained 
towards  him  any  ill-will.  On  the  part  of  the  defence  quite 
a  number  of  witnesses  were  called,  who  testified  that  Louis 
had  previously  exhibited  towards  the  prisoner  the  utmost 
ill-will,  and  had  often  threatened  revenge.  The  trial  re- 
sulted in  a  verdict  of  guilty. 

The  prisoner's  counsel,  in  the  course  of  the  trial  took 
exceptions  to  the  decisions  of  the  court  in  the  admission  of 
evidence,  and  to  the  charge  of  the  court  to  the  jury.  The 
only  point  argued  was  as  to  the  error  of  the  judge  upon  the 
trial,  in  charging  the  jury  that  they  might  convict  the 
prisoner  upon  an  indictment  charging  him  as  a  principal, 
although  he  was  absent  at  the  time  the  premises  were  set 
on  fire. 

HENRY  L.  CLINTON,  for  prisoner. 
NELSON  J.  WATERBURY,  for  the  people. 

By  the  court,  SUTHERLAND,  Justice.  In  indicting,  trying 
and  punishing  persons  who  commanded  or  procured  a  mur- 
der or  felony  to  be  committed  by  another,  and  were  absent 
when  the  crime  was  committed,  the  common  law  did  not 
recognize  or  adopt  the  principle  or  relation  of  principal 
and  agent,  but  that  of  principal  and  accessory,  when  the 
person  or  agent  who  actually  committed  the  crime  was 
criminally  responsible  for  the  crime.  (1  Hale,  233,  615; 
Barb.  Cr.  Ln  2rf  ed.,  281-2  ;  Wheaton's  Cr.  L.,  UK  ed.,  112, 
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sec.  134.)  This  common  law  principle,  and  the  distinction 
between  principals  and  accessories  before  and  after  the 
fact,  is  recognized  by  the  Revised  Statutes.  (2  R.  S.,  698, 
§  67,  1st  ed.  ;  id.,  727,  §§  48,  49  ;  id.,  665,  §  31  ;  see  also 
People  agt.  Bush,  4  Hill,  133  ;  People  agt.  Adams,  3  Demo, 
190  ;  S.  C.  1  Comst.  173.)  In  misdemeanors,  the  act  or 
crime  may  be  charged  as  the  act  or  crime  of  the  party  pro- 
curing or  commanding  it  to  be  done  without  reference  to 
the  agency. 

An  accessory  before  the  fact  is  one  who  procures  or  com- 
mands the  felony  to  be  committed,  though  not  present  at 
the  time  of  its  commission.  (1  Hale,  615.)  Although  an 
accessory  before  the  fact,  upon  conviction,  is  liable  to  be 
punished  in  the  same  manner  as  the  principal  in  the  first 
degree,  (2  R.  S.,  698,  §  6,)  yet  the  distinction  between  prin- 
cipals and  accessories  is  not  one  of  form  merely,  but  is  ma- 
terial and  founded  on  principle,  and  relates  to  the  regula- 
rity of  criminal  proceedings,  and  therefore  one  indicted  as 
principal  cannot  be  convicted  on  testimony  showing  him  to 
have  been  only  accessory  before  the  fact.  (1  Bisk.  Cr.  L., 
542  ;  1  Arch.  Cr.  Pr.  $  PL,  2d  ed.,  73  ;  Wkartorfs  Cr.  L., 
§114;  Baron  agt.  People,  1  Parker  Cr.  R.,  250;  Norton 
agt.  People,  8  Cowen,  137.) 

The  plaintiff  in  error  in  the  present  case  was  indicted  as 
a  principal  for  arson  in  the  first  degree.  The  indictment 
charged  that  he,  on  the  29th  day  of  October,  1860,  in  the 
night-time,  set  fire  to  an  inhabited  dwelling-house  in  the 
city  of  New  York.  Louis  Katz,  a  boy  then  in  his  seven- 
teenth year,  and  a  nephew  of  the  prisoner,  testified  that 
between  ten  and  eleven  o'clock  on  the  night  of  the  29th  of 
October,  he,  in  pursuance  of  instructions  of  the  prisoner, 
and  in  his  absence,  set  fire  to  the  building  in  question,  the 
lower  part  of  which  was  occupied  by  the  prisoner  as  a  gro- 
cery store — the  upper  part  was  used  as  a  dwelling.  All 
the  testimony  showed  that  the  prisoner  was  absent  when 
the  premises  were  fired.  It  was  proved,  on  the  pa,rt  of  the 
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people,  that  the  prisoner  left  his  store  at  eight  o'clock  that 
evening,  and  did  not  return  there  again  that  night.  There 
was  no  evidence  that  the  boy  Katz,  who  actually  fired  the 
building,  was  insane  or  otherwise  criminally  irresponsible 
for  the  crime.  The  judge  substantially  charged  that, 
although  the  prisoner  was  absent  at  the  time  of  the  fire, 
yet  if  he  instigated  Katz  to  commit  the  crime  in  his  (the 
prisoner's)  absence,  he  (the  prisoner)  might  be  convicted 
under  the  indictment.  Indeed,  the  whole  charge  was  upon 
the  theory  that  the  prisoner  might  be  convicted  as  prin- 
cipal, though  absent,  if  he  procured  or  directed  the  boy 
Katz  to  commit  the  crime.  To  this  charge  the  prisoner's 
counsel  excepted.  The  counsel  for  the  prisoner  also  re- 
quested the  court  to  charge  that  under  the  indictment  the 
prisoner  could  not  be  convicted  unless  the  evidence  showed 
that  he  personally  fired  the  building,  or  was  present  aiding 
or  abetting.  The  judge  refused  so  to  charge,  and  the  pris- 
oner's counsel  excepted. 

It  is  plain  on  the  testimony  in  this  case,  that  the  boy 
Katz  was  criminally  responsible,  and  might  have  been  in- 
dicted, tried  and  convicted  as  principal.  He  was  sixteen 
years  old,  and  from  aught  that  appears  from  the  testimony, 
of  ordinary  intelligence.  He  had  but  recently  arrived  in 
this  country,  and  no  doubt,  under  the  circumstances,  was 
very  likely  to  be  influenced  by  his  uncle,  the  prisoner  ;  but 
he  would  not  be  permitted  to  plead  ignorance  of  the  law, 
or  his  uncle's  influence  or  authority,  in  bar  of  an  indict- 
ment. Although  he  may  have  been  ignorant  of  the  extent 
of  the  punishment  for  the  crime,  yet  it  appears  from  his 
own  testimony  that  he  knew  he  was  doing  wrong  ;  that  the 
act  would  endanger  the  lives  of  others,  and  that  he  hesi- 
tated about  its  commission. 

It  follows  that  the  prisoner  was  an  accessory  before  the 
fact  merely,  and  could  not  be  convicted  under  the  indict- 
ment against  him  as  principal,  and  that  the  judgment  of 
the  oyer  and  terminer  should  be  reversed. 
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SUPBEME   COURT. 

CYRUS  SCOFIELD  and  GEORGE  Fox  agt.  RENSSELAER  W.  VAN 

SYCKLE. 

A  demurrer  to  a  complaint  at  law,  for  the  non-joinder  of  parties  defendant,  can 
not  be  sustained  unless  it  appears  by  the  complaint  that  some  other  party  for 
whose  non-joinder  the  demurrer  is  interposed,  is  living  at  the  time  the  action  is 
commenced.  The  objection  otherwise  must  be  taken  by  answer. 

/ 

New  York  General  Term,  March,  1862. 

LEONARD,  INGRAHAM  and  CLERKE,  Justices. 

THE  complaint  in  this  action  was  for  the  amount  of  a 
promissory  note  made  by  the  firm  of  Taylor  &  Van  Syckle, 
on  the  30th  July,  1853,  to  the  order  of  John  I.  Hollister, 
for  the  sum  of  $1486,  with  interest  from  date,  who,  for  a 
valuable  consideration,  indorsed  and  delivered  the  same  to 
the  plaintiffs,  and  demanded  judgment  against  the  defend- 
ant, Rensselaer  W.  Van  Syckle  for  the  sum  of  $682.87,  with 
interest  and  protest,  as  the  balance  due  thereon. 

The  defendant  demurred  to  the  complaint  on  the  follow- 
ing ground  :  "  That  there  is  a  defect  of  parties  defendants  ; 
the  cause  of  action  being  a  joint  action  against  the  defend- 
ant and  one  Stephen  0.  Taylor. 

The  demurrer  was  brought  on  to  argument  before  Mr. 
Justice  SUTHERLAND,  at  the  special  term  in  July,  1860 — 
who  ordered  judgment  upon  the  demurrer  for  the  plaintiffs, 
with  costs,  with  liberty  to  the  defendant  to  answer  in 
twenty  days,  on  payment  of  costs.  From  this  decision  the 
defendant  appealed  to  the  general  term. 

JOHN  H.  WHITE,  for  appellant. 
JOHN  FITCH,  for  respondent. 

By  the  court,  LEONARD,  Justice.     A  complaint  is  not  de- 
murrable  for  defect  of  parties  defendant,  at  law,  unless  it 
VOL.  XXIII.  7 
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appears  thereby  that  some  other  party  for  whose  non-join- 
der the  demurrer  is  interposed  is  living  at  the  time  the 
action  is  commenced. 

The  objection  in  such  case  must  be  taken  by  answer. 
(Brainard  agt.  Jones,  11  How.  Pr.  R.,  569  ;  Burgess  agt. 
Mbott,  1  Hill  R.,  476  ;  S.  C.  6  Hill,  135  ;  affirmed  in  court 
of  errors.) 

The  order  appealed  from  is  affirmed,  with  costs,  and 
judgment  ordered  for  the  plaintiff,  unless  the  defendant 
answer  in  twenty  days  and  pay  the  costs  of  demurrer  and 
of  this  appeal. 


SUPREME  COURT. 
JOHN  W.  BATES  agt.  ENOCH  H.  ROSEKRANS. 

It  seems,  that  the  old  common  law  rule  prevails  in  regard  to  matters  of  substance 
in  a  pleading :  that  the  pleading  is  to  be  construed  most  strongly  against  the 
pleader. 

Where,  in  an  action  on  contract,  the  answer  is  susceptible  of  being  construed  to  con- 
tain two  defences,  one  of  payment,  and  the  other  requiring  an  account — one  re- 
quiring a  reply,  and  the  other  not,  the  answer  should  be  construed  as  setting  up 
only  the  defence  of  payment,  and  not  considered  as  containing  a  counter-claim, 
requiring  a  reply- 
Especially  should  this  construction  be  given  to  the  answer,  where  all  the  alleged 
counter-claims  are  liable  to  the  objection  that  they  are  not  apparently  set  up  as 
such,  but  are  set  up  by  way  of  defence,  and  do  not  claim  affirmative  relief. 
The  taking  by  the  plaintiff  of  a  note  of  the  defendant  alone,  is  not  in  law  a  sat- 
isfaction of  a  note  of  the  defendant  and  a  third  person,  held  by  the  plaintiff, 
unless  expressly  agreed  to  be  taken  in  absolute  payment. 

Albany  General  Term,  December,  1361. 

GOULD,  HOGEBOOM  and  PECKHAM,  Justices. 

APPEAL  from  judgment  at  the  circuit. 

THIS  action  was  brought  upon  a  joint  and  several  pro- 
missory note,  dated  September  llth,  1851,  for  the  payment 
of  the  sum  of  $2,553.71,  with  interest,  on  the  first  day  of 
February,  1852,  made  by  the  defendant  and  one  Andrew 
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Bigham,  payable  to  the  order  of,  and  indorsed  by  Bates  & 
Griffin. 

The  action  was  tried  at  a  circuit  court  held  in  Rensse- 
laer  county,  on  the  27th  day  of  December,  1860,  before 
Hon.  R.  W.  PECKHAM,  and  a  jury. 

On  the  trial,  and  before  any  evidence  was  given,  the  de- 
fendant's counsel  made  a  motion  for  judgment  upon  the 
pleadings,  upon  the  ground  that  the  plaintiff  had  not  re- 
plied to  the  counter-claims  of  the  defendant  contained  in 
the  answer,  or  either  of  them. 

The  court  overruled  the  motion,  and  the  defendant's 
counsel  excepted. 

The  plaintiff's  counsel  then  introduced  in  evidence  and 
read  said  note,  and  proved  that  the  interest  thereon  to  the 
day  of  the  trial  was  $1,661.47,  making  due  on  the  note  for 
principal  and  interest  $4,215.18. 

The  plaintiff  then  rested. 

The  defendant's  counsel  then  renewed  his  motion  for 
judgment,  and  also  moved  that  the  complaint  be  dismissed, 
upon  the  ground  above  stated. 

The  court  overruled  the  motions,  and  each  of  them.  To 
each  of  which  rulings  the  defendant's  counsel  excepted. 

The  defendant's  counsel  then  requested  to  go  to  the  jury 
on  the  question  of  payment,  and  upon  each  and  every  other 
issue  of  fact  presented  by  the  evidence. 

The  court  declined  this  request,  and  the  defendant's 
counsel  excepted. 

The  court  then  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  for  the  amount  of  the  note  as  proved. 

To  which  direction  the  defendant's  counsel  excepted,  and 
requested  the  court  to  submit  the  cause  to  the  jury. 

The  jury  thereupon,  under  the  direction  of  the  court, 
found  a  verdict  for  the  plaintiff  for  the  sum  of  four  thou- 
sand two  hundred  and  fifteen  dollars  and  eighteen  cents. 

Judgment  having  been  entered  on  the  verdict,  the  de- 
fendant appealed  to  the  general  term. 
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JOHN  B.  GALE,  for  plaintiff",  respondent. 
W.  A.  BEACH,  for  defendant,  appellant. 

By  the  court,  HOGEBOOM,  Justice.  The  defendant,  upon 
the  trial,  made  two  objections  to  the  plaintiff's  recovery  : 

1.  That  the  answer  contained  counter-claims,  to  which 
there  was  no  reply,  and  therefore  that  the  defendant  was 
entitled  to  judgment. 

2.  That  the  pleadings  in  connection  with  the  plaintiff's 
admission,  as  sworn  to  in  his  first  verified  complaint,  showed 
that  the  demand  prosecuted  had  been  paid. 

I.  As  to  the  alleged  counter-claims.  They  are  alleged 
to  be  contained  in  the  4th  and  5th  answers. 

(1.)  The  fourth  answer  in  substance  alleges  that  after 
the  maturity  of  the  note  prosecuted,  and  while  the  plaintiff 
was  the  holder  thereof,  Bigham,  one  of  the  joint  and  sev- 
eral makers  of  said  note,  assigned  all  his  estate  to  the  plain- 
tiff for  the  benefit  of  creditors,  and  preferred  him  as  to  all 
demands  against  said  Bigham,  including  the  note  in  ques- 
tion, and  that  plaintiff  accepted  and  received  said  assign- 
ment in  full  satisfaction  and  discharge  of  said  note;  that 
the  assigned  estate  was  of  greater  value  than  the  amount 
of  plaintiff's  demands  against  said  Bigham,  including  said 
note  ;  that  plaintiff  disposed  of  a  portion  of  said  estate  to 
pay  and  satisfy  all  said  demands,  including  the  note  in 
question,  and  still  retains  in  his  hands  and  has  converted 
to  his  use  a  sufficient  part  of  said  assigned  estate  to  pay 
and  satisfy  same  ;  that  defendant  was  a  surety  of  said  Big- 
ham  on  said  note,  which  was  known  to  plaintiff  at  the  time 
of  the  assignment,  and  that  said  assignment  was  made  and 
received  with  a  view  of  discharging  defendant  from  said 
note,  and  without  defendant's  knowledge,  and  in  considera- 
tion thereof  plaintiff  agreed  to  discharge  Bigham  from  said 
note. 

The  defendant  claims  that  this  answer  presents  a  counter- 
claim entitling  him  to  the  following  affirmative  relief,  viz  : 
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1.  To  demand  the  surrender  and  cancellation  of  the  note 
as  paid. 

2.  To  demand  from  the  plaintiff,  as  trustee,  an  account 
of  the  fund  and  an  appropriation  of  it  to  the  payment  of 
the  note. 

3.  To  demand  a  specific  performance  of  the  contract  be- 
tween Bigham  and  plaintiff. 

4.  To  demand  that  upon  payment  of  plaintiff's  claim, 
defendant  be  subrogated  to  all  the  rights  and  securities  of 
the  plaintiff  against  Bigham. 

5.  To  demand  that  the  plaintiff  first  resort  to  the  fund  in 
his  hands  for  the  payment  of  the  note,  and  an  injunction 
restraining  the  collection  of  the  note  of  defendant. 

6.  To  demand  that  the  assigned  assets  be  marshaled  so 
as  to  pay  this  debt  and  protect  defendant. 

Assuming  for  the  present  that  this  answer  might  enable 
defendant  to  claim  these  various  remedies  or  modes  of  re- 
lief, it  is  also  obvious  that  the  answer  substantially  sets  up 
the  defence  of  payment  and  satisfaction  of  the  note  : 

1.  By  accepting  an  assignment  of  property  sufficient  for 
that  purpose,  for  the  express  object  and  upon  the  express 
understanding  so  to  apply  it. 

2.  By  receiving  a  fund  dedicated  to  such  a  purpose,  dis- 
posing of  a  part  expressly  for  that  purpose,  and  converting 
to  his  own  use  a  sufficient  portion  of  the  residue  to  effect 
that  object. 

3.  By  receiving  the  assignment  thus  made  with  the  view 
of  discharging  defendant  from  the  note,  and  without  de- 
fendant's knowledge  agreeing  to  discharge  Bigham  there- 
from. 

Here,  then,  in  the  view  most  favorable  to  defendant,  was 
an  answer  susceptible  of  being  construed  to  contain  two 
defences — one  of  payment,  the  other  requiring  an  account; 
the  one  requiring  a  reply,  and  the  other  not,  in  order  to 
form  an  issue  thereon.  In  which  way  was  it  to  be  con- 
strued ? 
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1.  I  still  think,  notwithstanding  some  judicial  intima- 
tions to  the  contrary,  that  the  old  common  law  rule  pre- 
vails in  regard  to  matters  of  substance,  to  construe  the 
pleading  most  strongly  against  the  pleader,  and  hence  that 
the  plaintiff  might  well  conclude  that  the  answer  was  de- 
signed to  set  up  only  the  defence  of  payment.     (Burrall 
agt.  DeGroot,  5  Duer,  379.) 

2.  I  think  all  the  alleged  counter-claims  are  liable  to  the 
objection  that  they  are  not  apparently  set  up  as  such  ;  that 
they  are  set  up  by  way  of  defence ;  that  they  do  not  claim 
affirmative  relief;  and  hence  are  not  to  be  presumed  to 
have  desired  it.     I  do  not  coincide  in  the  view  that  in  all 
cases  nothing  but  a  statement  of  facts  is  to  be  incorporated 
in  a  pleading.     A  complaint  is  often  unintelligible  without 
a  statement  of  the  relief  asked  ;  and  sometimes  it  is  equi- 
vocal upon  its  statement  of  facts,  whether  it  is  in  contract 
or  in  tort,  and  the  fact  is  determined  by  the  nature  of  the 
relief  sought. 

So  also  an  answer  may  be  equally  equivocal,  or  suscepti- 
ble of  a  two-fold  construction.  It  may  be  uncertain  whe- 
ther it  intends  to  set  up  a  simple  defence  or  a  counter-claim, 
that  is,  an  affirmative  cause  of  action  ;  whether  it  merely 
aims  to  defeat  the  plaintiff's  claim,  or  to  obtain  affirmative 
relief  against  the  plaintiff.  This  must,  I  think,  in  general 
be  determined  by  the  fact  whether  it  seeks  this  affirmative 
relief  or  not,  upon  the  face  of  the  answer  in  express  terms. 
Take  one  of  the  illustrations  presented  by  the  defendant's 
answer  and  argument.  It  is  said  upon  such  an  answer,  the 
defendant  might  claim  to  have  the  note  as  being  paid,  de- 
livered up  and  cancelled.  This  is  so.  with  some  qualifica- 
tion. But  by  parity  of  reasoning,  every  defence  of  payment 
to  a  note  might  be  similarly  construed,  as  equally  entitling 
the  defendant  to  such  affirmative  relief.  But  in  the  ab- 
sence of  any  allegations  in  the  answer  that  the  plaintiff 
sought  to  use  it  in  an  illegal  or  inequitable  way ;  in  the 
absence  of  allegations  that  it  had  not  reached  maturity,  or 
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that  the  party  was  threatening  to  dispose  of  it  ;  in  the 
absence  of  any  expressed  wish  in  the  answer  to  have  it 
surrendered  and  cancelled,  or  the  plaintiff  enjoined  from 
assigning  it  ;  would  not  any  court  conclude  that  the  de- 
fence of  payment  was  all  that  the  party  intended  to  rely 
upon,  and  that  a  judgment  to  that  effect  would  insure  to 
him  ample  protection  ?  So  also  in  an  action  of  ejectment 
the  defendant  may  interpose  a  legal  or  an  equitable  defence, 
and  the  equitable  matter  may  either  be  set  up  simply  for 
the  purposes  of  a  defence,  or  for  the  purpose  of  obtaining 
affirmative  relief.  This  was  at  first  doubted,  (Dewey  agt. 
Hoag,  15  Barb.,  365,)  but  it  is  no  longer  an  open  question. 
(Crary  agt.  Goodman,  2  Kern.,  266  ;  Dobson  agt.  Pearce,  2 
Kern.,  156  ;  Philips  agt.  Gorham,  17  JV.  Y.  R.,  275.)  Now 
in  such  a  case,  how  is  the  plaintiff  to  know  whether  the 
matter  set  up  in  the  answer  is  intended  merely  to  defeat 
the  plaintiff's  recovery,  or  to  obtain  affirmative  relief?  for 
example  :  a  conveyance  of  the  legal  title  founded  upon  the 
equitable  right,  unless  if  the  latter  is  desired,  a  prayer  or 
demand  for  such  relief  be  incorporated  in  the  answer. 
Inasmuch  as  a  counter-claim  is  in  effect  a  new  cause  of 
action  by  the  defendant  against  the  plaintiff,  (Mayor  of 
New  York  agt.  Parker  Vein  Steam  Ship  Co.,  21  How.,  291  ; 
McKenzie  agt.  Farrell,  4  Bosw.,  202  ;  Gleason  agt.  More,  2 
Duer,  642  ;  Xenia  Branch  Bank  agt.  Lee,  7  Mb.,  376,)  it 
seems  quite  as  proper  that  it  should  define  the  nature  of 
the  relief  sought,  as  that  a  complaint  should  name  the 
judgment  asked  for.  And  the  more  so,  as  the  answer  in 
this  case  sets  up  the  matter  contained  therein  expressly  by 
way  of  defence  —  the  words  being  "  for  a  further  defence"  — 
and  not  apparently  by  way  of  counter-claim  ;  no  cross-de- 
mand being  named  as  such  in  terms  or  in  substance  in  any 
way,  nor  any  affirmative  relief  sought. 

Under   these   circumstances   I  cannot   doubt   that  the 
pleader  intended  the  matters  thus  interposed,  to  be  set  up 


104        NEW  YORK  PRACTICE  REPORTS. 

Bates  agt.  Ilosekrans. 

merely  as  a  defence,  and  that  the  judge  at  the  circuit  was 
right  in  giving  that  construction  to  it. 

(2.)  The  matters  set  up  in  the  5th  answer  are  subject  to 
similar  criticism.  That  answer  is  in  substance  that  the 
note  arose  out  of  the  partnership  transactions  of  Bigharn 
and  Rosekrans,  and  was  given  to  the  plaintiff,  to  his  know- 
ledge, for  the  benefit  of  the  partnership ;  that  afterwards 
Bigham  assigned  to  the  plaintiff  all  his  interest  in  the  part- 
nership and  the  property  and  estate  thereof,  and  in  consi- 
deration thereof  the  plaintiff,  then  being  the  holder  of  said 
note,  agreed  with  Bigham  to  pay  Bigham's  share  of  the 
partnership  debts,  and  any  balance  due  from  him  to  the 
partnership,  and  to  cancel  said  note;  that  said  Bigham's 
share  of  the  debts  of  the  partnership,  and  also  the  balance 
owing  by  him  to  the  partnership,  were  each  greater  than 
the  amount  of  said  note ;  that  the  plaintiff  has  received 
under  said  partnership,  and  holds,  property  of  said  part- 
nership of  greater  value  than  the  amount  of  said  note,  but 
has  not  paid  any  part  of  the  partnership  debts,  and  refuses 
to  apply  the  partnership  property  to  such  payment. 

On  this  state  of  facts  the  defendant  claims  that  he  is 
entitled  to  various  kinds  of  equitable  relief: 

1.  To  an  account  of  the  partnership  property,  and  the 
application  of  his  interest  in  it  against  the  note. 

2.  To  a  judgment  that  the  note  is  merged  and  should  be 
cancelled. 

3.  To  a  specific  performance  of  the  plaintiff's  agreement 
to  cancel  the  note. 

4.  To  a  decree  declaring  that  the  plaintiff  is  surrogated 
to  Bigham's  rights  and  answerable  to  .his  obligations,  and 
carrying  out  the  results  of  that  doctrine  in  the  decree  itself. 

It  must  be  conceded  that  this  answer  approaches  nearer 
to  the  idea  of  a  counter-claim,  or  cross-demand,  because  it 
contains  various  averments  of  facts,  upon  which  a  prayer 
for  equitable  relief  might  well  be  founded  ;  but  the  objec- 
tion remains  that  no  such  relief  is  sought  in  express  terms 
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or  by  necessary  implication,  and  that  the  matters  are  set 
up  only  by  way  of  defence — the  language  of  the  answer 
being,  "  and  the  defendant  for  a  further  defence,  avers,"  &c., 
and  are,  upon  a  reasonable  construction  of  the  answer,  sus- 
ceptible of  that  interpretation.  It  is  in  substance  an  alle- 
gation that  the  plaintiff,  in  consideration  of  the  assignment 
to  him  of  Bigham's  share  of  the  partnership  property,  by 
which  he  received  more  than  the  amount  of  the  note,  agreed 
to  pay  Bigham's  share  of  the  partnership  debts  and  to 
cancel  said  note,  then  held  by  him.  This  agreement  to 
cancel,  if  made,  as  it  appears  to  be,  upon  sufficient  consi- 
deration, was  as  between  the  parties  an  actual  cancellation 
or  extinguishment  of  the  note,  and  may  be  BO  treated.  This 
is  substantially  the  defence  of  payment  or  satisfaction. 
Moreover,  the  defendant  in  his  argument  claims  that  the 
effect  of  the  averments  in  the  answer  is  to  place  the  plain- 
tiff in  the  shoes  of  Bigham — in  the  position  substantially 
of  a  joint  maker  of  the  note  with  the  defendant,  and  thereby 
to  merge  the  note  in  the  new  relations  of  the  parties — to 
preclude  an  action  upon  it  by  the  plaintiff,  and  to  turn  him 
over  to  his  remedy,  if  any  he  has,  under  the  partnership 
relations  of  the  parties.  This  is  in  effect  the  defence  of 
merger  or  extinguishment,  and  requires  no  reply  to  put  it 
in  issue. 

Susceptible  as  this  answer  is  of  this  construction  ;  finding 
in  it  no  express  allegations  of  counter-claim,  or  prayer  for 
affirmative  relief,  but  on  the  contrary  an  allegation  that 
the  matters  are  insisted  on  by  way  of  defence;  finding  also 
in  the  Code  (§  149)  a  distinction  observed  between  a  de- 
fence and  a  counter-claim,  I  feel  bound  to  presume  that  the 
matters  were  intended  by  way  of  defence  only.  The  lan- 
guage of  the  Code  on  this  point  is  :  "  The  answer  of  the 
defendant  must  contain,  1.  A  denial,  &c.  2.  A  statement 
of  any  new  matter  constituting  a  defence  or  counter-claim." 
(Code,  §  149.)  So  also,  "  the  defendant  may  set  forth  by 
answer  as  many  defences  and  counter-claims  as  he  may 
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have."  (Code,  §  150.)  So  also,  "  the  plaintiff  may  demur 
to  one  or  more  of  such  defences  or  counter-claims."  (CWe3 
§153.) 

II.  It  is  further  claimed  that  by  the  evidence  in  the  case 
it  was  established  that  the  principal  of  the  note  in  suit, 
executed  by  both  Bingham  and  Rosekrans,  was  paid  by  a 
subsequent  note  executed  by  the  defendant  alone  to  the 
same  payees,  on  the  14th  of  January,  1852,  for  the  same 
principal  sum,  which  was  indorsed  by  the  payees  and  re- 
ceived by  the  plaintiff  in  payment.  The  proof  relied  on 
for  this  purpose  was  the  introduction  in  evidence  of  the 
plaintiff's  first  amended  complaint  in  this  action,  (not  the 
one  forming  a  part  of  the  issue  on  the  trial,)  verified  by 
the  oath  of  the  plaintiff,  in  which  the  plaintiff  alleged  that 
at  about  the  maturity  of  the  note  in  suit,  of  September  11, 
1851,  the  defendant,  in  consideration  thereof,  and  "  to  pro- 
vide for  the  payment  of  the  principal  of  the  same,"  execu- 
ted and  delivered  to  the  plaintiff  another  note  of  a  similar 
amount  (of  principal,)  dated  January  4,  1852,  and  payable 
at  a  future  day,  to  the  order  of  Bates  &  Griffin,  and  by 
them,  before  maturity,  indorsed  to  the  plaintiff. 

I  think  this  did  not  amount  to  a  payment. 

1.  The  allegation  is,  that  the  note  of  1852  was  given  to 
provide  for  the  payment  of  the  note  of  1851  ;  by  which  I 
understand  the  pleader  to  mean,  not  a  present  payment,  but 
a  provision  for  future  payment,  by  the  giving  of  the  note, 
and  to  have  the  effect  of  an  actual  payment  if  paid  at  ma- 
turity.    This  future  payment  was  not  made,  the  allegation 
being  that  both  notes  are  unpaid.     Nor  was  the  defendant 
prejudiced  by  the  plaintiff  retaining  both  notes,  as  the  last 
note  was  surrendered  by  the  plaintiff  to  the  defendant  at 
the  trial — the  defendant  receiving  the  same  with  the  decla- 
ration that  he  did  not  thereby  avoid  or  waive  the  defence 
of  payment. 

2.  Nor  was  it  a  payment  in  law  or  in  legal  effect.     The 
taking  of  the  note  of  the  defendant  alone  was  not  in  law  a 
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satisfaction  of  a  joint  and  several  note  of  the  defendant 
and  a  third  person  ;  certainly  not,  unless  expressly  agreed 
to  be  taken  in  absolute  payment.  No  benefit  accrues  to 
the  plaintiff  thereby,  and  no  new  consideration  intervenes. 
The  point  is  settled  upon  authority.  (Cole  agt.  Sackett,  1 
Hill,  516  ;  Waydell  agt.  Luer,  5  Hill,  448  ;  Elwood  agt. 
Diefendorf,  5  Barb.,  398-408  ;  Van  Eps  agt.  Dillaye,  6 
Barb.,  244  ;  Hawley  agt.  Foote,  19  Wend.,  516  ;  Frisbie  agt. 
Larned,  21  Wend.,  450-452.)  Some  of  the  cases  go  so  far 
as  to  hold  that  such  a  note  is  not  payment,  though  expressly 
agreed  to  be  received  as  such.  (Cole  agt.  Sackett,  1  Hill, 
516  ;  Waydell  agt.  Luer,  5  Hill,  448 ;  Elwood  agt.  Diefen- 
endorf,  5  Barb.,  398-408.) 

There  was  no  error  in  the  disposition  of  this  cause  at  the 
circuit,  and  the  judgment  of  that  court  must  be  affirmed. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  BALDWIN  &  JAYCOX  agt.  ROBERT   T. 
HAWS,  comptroller,  &c. 

The  comptroller  of  the  city  of  New  York  cannot  be  compelled  by  mandamus  to 
draw  his  warrant  in  favor  of  a  claimant  and  pay  him  his  claim  (although  liqui- 
dated) where  the  comptroller  shows  by  his  affidavit  that  no  money  has  been  raised 
or  appropriation  made  by  law  for  the  payment  of  such  claim. 

New  York,  Special  Term,  January,  1862. 

MOTION  for  mandamus  to  compel  the  comptroller  to  draw 
his  warrant  in  favor  of  the  relators  and  pay  them  $61,821, 
with  interest  and  costs,  being  the  amount  awarded  to  the 
relators  by  arbitrators  appointed  under  the  act  of  1860,  re- 
lating to  the  Croton  aqueduct. 

DANIEL  S.   DICKINSON,  attorney  general,  and  LUTHER 

R.  MARSH,  for  the  relators. 
HENRY  H.  ANDERSON,  for  the  comptroller. 
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LEONARD,  Justice.  Without  referring  to  the  constitu- 
tional validity  of  the  law  of  1860,  under  which  therelators 
apply,  or  to  any  of  the  objections  raised  by  the  defendant 
as  to  the  manner  in  which  it  was  executed,  or  to  the  merits 
of  the  relators'  demand,  it  appears  to  me  a  sufficient  answer 
to  this  application,  that  the  relators  have  not  made  it  ap- 
pear that  there  has  been  raised  any  sum  of  money,  by  tax 
or  otherwise,  with  which  the  comptroller  can  pay  the  said 
sum. 

On  the  contrary,  the  comptroller  states  by  affidavit  that 
nothing  has  been  raised  for  the  payment  of  this  demand, 
and  no  appropriation  therefor  has  been  made,  and  he  has 
no  money,  as  such  officer,  out  of  which  he  can  pay  the  said 
sum. 

The  money  against  which  the  comptroller  is  authorized 
or  permitted  to  draw  his  warrants,  now  in  the  city  treas- 
ury, has  been  raised  by  taxation  under  specific  appropria- 
tions for  certain  defined  purposes. 

It  is  especially  provided  by  chap.  93,  Sess.  L.  1861,  §  5, 
that  none  of  the  money  appropriated  for  specified  objects 
shall  be  applied  to  any  other. 

The  comptroller  has  no  money  which  he  can  apply  to 
the  demand  of  the  relators,  without  violating  this  law. 

The  money  should  be  appropriated  and  raised  by  law, 
for  the  payment  of  the  relators,  if  the  legislature  deem  it 
proper  to  require  the  comptroller  to  pay  them.  When  the 
law  has  required  the  people  to  raise  the  money,  and  the 
tax  has  been  levied,  then  the  comptroller  will  owe  to  the 
relators  a  direct  duty  to  draw  his  warrant  and  pay  them. 

I  think  there  must  be  further  legislation  before  the  per- 
emptory writ  of  mandamus  can  be  issued,  or  the  relators 
must  proceed  by  action  to  obtain  and  enforce  the  collection 
of  their  demand  by  judgment  at  law. 

The  motion  is  denied,  with  $10  costs  of  opposing. 
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SUPREME  COURT. 

GEORGE  S.  TUCKERMAN,  receiver,  &c.  agt.  MORGAN  L.  BROWN. 

Before  a  mutual  insurance  company  was  organized,  an  agent  of  certain  persons 
who  were  afterwards  elected  directors,  called  upon  the  defendant  and  desired  him 
to  give  his  note  to  be  used  as  a  part  of  the  original  capital  stock,  and  agreed,  by 
authority  from  his  principals,  that  after  the  company  was  organized  and  a  suffi- 
cient amount  of  subsequent  or  guaranty  notes  taken,  the  note  should  be  reduced 
to  the  amount  of  an  ordinary  guaranty  note,  and  should  not  be  assessed. 

Defendant  gave  his  note  for  $1,000,  and  signed  an  application  to  be  organized  for 
insurance  to  the  amount  of  $1,000.  The  note  was  laid  before  and  passed  upon  by 
the  commissioners  as  a  part  of  the  capital  stock  of  the  company.  Soon  after, 
three  of  the  executive  committee  indorsed  upon  the  note,  and  signed  a  memo- 
randum, that  the  note  was  reduced  to  $50,  and  at  the  expiration  of  the  defend- 
ant's policy  it  was  given  up  to  him, 

Held,  That  the  agreement  and  subsequent  surrender  of  the  note  under  it  were  void, 
and  the  receiver  of  the  company  could  recover  on  the  note.  Such  an  agreement 
and  surrender  by  a  company  formally  organized,  would  be  a  fraud  upon  the  law 
and  the  public,  and  void. 

Onondaga  General  Term,  April,  1862. 

MULLIN,  MORGAN  and  BACON,  Justices. 

THIS  was  an  action  brought  by  the  plaintiff  as  receiver 
of  the  New  York  Central  Insurance  Company,  upon  a  note 
for  $1,000,  given  by  the  defendant  to  be  used  as  a  part  of 
the  $100,000  original  capital  stock  of  that  company.  The 
answer  admitted  the  making  of  the  note.  The  note  was 
not  dated,  but  was  in  fact  given  February  15,  1851,  and  an 
application  at  the  same  time  made  to  the  company,  to  be  or- 
ganized, for  insurance  to  the  amount  of  the  note,  although  a 
policy  was  not  issued  until  May  2d,  1851,  after  the  company 
had  become  fully  incorporated.  The  commissioners  to  pass 
upon  the  capital  stock  were  appointed  by  the  comptroller, 
March  22d,  1851.  They  met  and  passed  upon  the  capital 
stock  notes,  April  3d,  1851.  The  company  was  fully  in- 
corporated by  the  filing  of  a  copy  of  the  charter  in  the 
Otsego  county  clerk's  office  April  15th,  1851. 

The  undisputed  evidence  showed  that  on  the  15th  day 
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of  February,  1851,  (before  the  company  was  organized,)  one 
J.  C.  Munson,  who  had  been  employed  by  Messrs.  Olcott 
and  Hammond,  who  were  afterwards  elected  two  of  the 
directors,  went  to  defendant  and  desired  him  to  give  his 
note  to  start  the  company  and  get  organized,  and  Munson 
stated  or  agreed,  by  authority  from  Olcott  and  Hammond, 
that  after  the  company  was  organized  and  a  sufficient 
amount  of  subsequent  or  guaranty  notes  taken,  the  note 
should  be  reduced  to  the  amount  of  an  ordinary  guaranty 
note,  and  that  the  note  should  not  be  assessed.  The  com- 
missioners appointed  by  the  comptroller  met  April  3d, 
1851,  and  passed  upon  the  capital  stock  notes,  including 
the  note  in  suit,  which  they  delivered  to  the  secretary  of 
the  company.  On  the  16th  day  of  January,  1852,  three  of 
the  executive  committee  indorsed  upon  the  note  and  signed 
this  memorandum  :  "  The  within  note  is  reduced  to  $50  by 
order  of  the  executive  committee" ;  and  May  2d,  1852,  at 
the  expiration  of  one  year  from  the  date  of  defendant's 
policy,  the  note  was  returned  to  defendant  by  mail ;  no 
assessment  being  then  made  upon  it,  and  he  paying  nothing 
upon  or  by  reason  of  it,  or  his  insurance  for  one  year,  ex- 
cept the  $3.50  which  he  paid  at  the  time  of  signing  the 
application. 

On  the  22d  February,  1856,  plaintiff,  in  an  action  in  the 
supreme  court,  was  appointed  receiver  of  the  effects  of  the 
company,  and  June  20,  1856,  by  leave  of  the  court,  filed 
the  proper  bond  nunc  pro  tune.  On  the  trial  the  court  held 
"  That  the  company  had  no  right  to  reduce  the  amount  of 
the  note,  or  surrender  it,  and  that,  notwithstanding  the 
surrender  and  giving  up  of  the  note,  in  pursuance  of  the 
agreement,  while  the  company  was  solvent  and  doing  busi- 
ness, the  receiver  had  a  right  to  treat  it  as  void,  and  could 
maintain  an  action  upon  the  note."  A  verdict  was  directed 
for  plaintiff  for  the  amount  of  the  note,  and  the  case  came 
on  to  be  heard  at  general  term  in  the  first  instance. 
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L.  I.  BURDITT,  for  defendant. 

I.  The  reduction  and  subsequent  cancelling  and  giving 
up  of  the  note  by  the  company,  in  pursuance  of  the  agree- 
ment and  condition  on  which  the  note  was  given  and  policy 
taken,  is  valid  and  binding  as  between  the  company  and 
defendant.     (Bank  of  Lyons  agt.  Demmon,  Lalor's  Supple- 
ment to  Hill  fy  Denio  R.,  398  ;  cases  cited  on  p.  405  ;  Em- 
mett,  receiver  agt.  Reed,  4  Seld.,  312  ;  Hyde,  receiver  agt. 
Lynde,  4  Corns.,  387  ;  Curtiss  and  others  agt.  Leavitt,  15  JV*. 
Y.  R.,  9  on  p.  47.) 

The  plaintiff  as  receiver  has  no  greater  rights  than  the 
company.  (See  cases  above  cited;  9  Paige,  410.) 

Neither  the  company  nor  the  receiver  can  repudiate  an 
executed  agreement  after  receiving  the  benefit  thereof, 
although  it  may  have  been  made  and  executed  in  violation 
of  the  statute.  Neither  can  the  company  nor  the  receiver 
avail  itself  or  himself  of  the  fraudulent  or  illegal  acts  of 
the  company  as  a  means  of  relief.  The  agreement  being 
executed,  must  stand,  and  the  persons  injured  thereby,  if 
any,  must  look  to  the  wrong-doers  for  redress.  Such  has 
heretofore  been,  now  is,  and  I  trust  will  hereafter  be,  the 
law  of  the  land.  (See  cases  above  cited;  also,  Gates  agt. 
Foote,  12  John.  R.,  1,  and  cases  cited.') 

The  parol  agreement  made  at  the  time  the  note  was  exe- 
cuted, qualified  the  promise  to  pay  in  the  note,  and  ren- 
dered it  a  conditional  promise  only.  (Emmett,  receiver 
agt.  Reed,  above  cited.) 

The  ruling,  therefore,  of  the  court  is  erroneous. 

II.  The  plaintiff  was  not  duly  appointed  receiver.     The 
petition  is  signed  by  the  attorney,  and  not  by  the  party. 
(Bangs,  receiver  agt.  Mclntosh,  23  Barb.,  591.) 

COUNTRYMAN  &  MOAK,  for  plaintiff. 

I.  Notes  in  the  form  of  that  in  suit  are  a  sufficient  com- 
pliance with  the  statute  in  regard  to  capital  stock  notes, 
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and  may  be  used  as  such.  (  White  agt.  Foster,  18  How.  Pr. 
R.,  151,  court  of  appeals;  White  agt.  Haight,  16  JV.  F.  R., 
310  ;  Hart  agt.  Achilles,  28  Barb.,  577  ;  -HW  agt.  #eerf,  16 
.Bark,  280  ;  Bell  agt.  Shibley,  33  5ar&.,  610.) 

II.  The  note  being  a  capital  stock  note  was  payable 
absolutely  and  at  all  events.  It  could  be  collected  although 
no  loss  had  ever  occurred.  (White  agt.  Haight,  16  JV*.  F. 
R.,  310-321  ;  Bell  agt.  McElwain,  18  How.  Pr.  R.,  150, 
court  of  appeals;  White  agt.  Foster,  18  How.  Pr.  R.,  151, 
court  of  appeals;  Tuckerman  agt.  Brown,  11  Abb.  R.,  394  ; 
Hart  agt.  Achilles,  28  Barb.,  577,)  And  this  though  de- 
fendant never  had  a  policy.  (White  agt.  Haight,  16  JV.  F. 
R.,  323.) 

These  notes  were  the  capital  stock  of  the  corporation, 
and  the  makers  were  the  stockholders.  Stockholders  have 
always  been  held  liable  to  pay  in  the  amount  of  their  stock 
though  it  be  not  required  to  pay  debts.  But  here,  in  a 
direct  proceeding  against  the  corporation,  and  of  which 
defendant  is  a  stockholder,  it  has  been  adjudicated  that 
the  corporation  is  insolvent.  The  adjudication  of  that 
fact  is  as  binding  upon  the  defendant  as  if  he  had  been 
personally  a  party  to  the  action.  Can  it  be  successfully 
contended  that  a  stockholder  is  not  liable  to  pay  in  the 
amount  of  his  subscription  to  the  capital  stock  when  it  is 
required  to  pay  the  debts  of  the  corporation  ? 

The  receiver  represents  the  company,  the  creditor  in 
whose  action  he  was  appointed,  and  all  other  creditors  of 
the  company.  He  is  not  merely  the  representative  of  the 
company.  He  is  the  officer  of  the  court  in  its  behalf  to 
collect  the  property  and  distribute,  it  equally  among  the 
creditors.  (Porter  agt.  Williams,  5  Seld.,  142  ;  Talmadge 
agt.  Pell,  3  Seld.,  328  ;  Gillett  agt.  Phillips,  3  Kern.,  114.) 

And  hence  in  Tuckerman  agt.  Brown,  (11  Jlbb.,  394,)  the 
court,  speaking  of  notes  like  that  in  suit,  quoting  the  lan- 
guage of  the  court  of  appeals,  (White  agt.  Haight,  16  JV*. 
F.  R.,  321,)  says  :  "  They  are  to  be  considered  as  capital. 
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They  are  to  be  valid,  that  is,  operative  of  themselves,  and 
not  on  the  happening  of  another  event,  such  as  the  occur- 
rence of  losses."  Again,  (11  Mb.,  p.  395,)  "  The  corpora- 
tion having  been  declared  insolvent,  and  a  receiver  ap- 
pointed, he  was  entitled  to  collect  the  note  for  the  pay- 
ment of  the  debts."  Again,  (p.  397,)  "  it  matters  not  whe- 
ther the  company  was  solvent  when  the  note  was  cancelled, 
nor  whether  it  had  remaining  a  capital  of  $100,000." 

III.  The  agreement  given  to  defendant  by  Munson  is  no 
defence  to  this  action.  That  agreement  was  given  Feb. 
15th,  1851.  The  commissioners  were  not  appointed  by  the 
comptroller  until  the  22d  day  of  March,  1851,  and  the  com- 
pany was  not  incorporated  until  April  15,  1851.  The  com- 
pany was  not  incorporated  at  the  time  the  agreement  was 
given,  and  could  make  no  agreement.  Neither  could  01- 
cott  and  Hammond,  who  were  simply  two  individuals  en- 
deavoring to  obtain  an  incorporation,  bind  the  corporation 
to  be  formed. 

But  had  the  agreement  been  made  by  the  company,  it 
would  have  been  invalid.  Can  individuals  give  their  notes 
to  the  amount  of  $100,000  ;  allow  them  to  be  passed  upon 
as  capital  stock,  and  hold  agreements  in  their  pockets 
which  render  those  notes  worthless  ?  The  statute  pre- 
scribes what  the  liability  of  the  makers  shall  be,  and  such 
an  agreement  being  clearly  contrary  to  it,  is  void.  (Tuck- 
erman agt.  Brown,  11  Mb.,  389.) 

IY.  The  reduction  of  the  note  and  its  surrender  were 
void  as  against  the  plaintiff.  An  agreement  that  after  the 
note  was  passed  upon  as  a  part  of  the  original  capital 
stock,  it  should  be  reduced  from  $1,000  to  $50,  would  be 
illegal.  It  would  be  a  fraud  upon  the  law,  the  public,  and 
others  who  gave  their  notes  to  be  used  as  capital  stock, 
supposing  defendant  was  in  reality  liable  with  them  to  the 
amount  of  $1,000,  and  bound  to  contribute  in  that  propor- 
tion. If  an  agreement  so  to  do  would  be  void,  the  execu- 
tion of  it  would  be  also  illegal.  These  notes  cannot  be 
VOL.  XXIII.  8 
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surrendered  or  in  any  manner  frittered  away.  The  law 
looks  at  the  substance  of  transactions,  and  will  not  allow 
an  evasion  of  its  provisions,  no  matter  how  specious  the 
cover.  This  has  been  expressly  held  by  the  general  term 
in  the  sixth  district.  Tuckerman  agt.  Brown,  11  Mb.,  389; 
2  R.  S.,  5th  ed.,  517,  §1  ;  id.,  526,  §51  ;  see  also,  9  Paige 
Ch.  R.,  152  ;  3  Edw.  Ch.  R.,  215 ;  16  JV.  7.  R.,  323.) 

1.  When  the  note  was  given  up  defendant  paid  nothing, 
nor  was  there  any  computation  or  attempt  to  fix  upon  his 
proportion  of  the  losses.     The  surrender,  without  consid- 
eration was  void.     (Brower  agt.  Jlppleby,  1  Sand.  S.  C.  R., 
170,  affirmed  by  the  court  of  appeals ;  see  4  Sand.  Ch.  R., 
581,  note.} 

2.  There  was  no  evidence  that  the  reduction  or  surrender 
of  the  note  by  the  executive  committee  was  pursuant  to  a 
resolution  of  the  directors.     But  had  such  a  resolution  been 
passed  it  would  have  been  void  as  to  the  plaintiff. 

"  A  valid  note  given  for  the  security  of  dealers  under  the 
provisions  of  the  mutual  insurance  charters,  cannot  be 
given  up  to  the  maker  without  consideration  by  the  board 
of  trustees  of  the  company,  and  if  so  given  up,  a  receiver 
of  the  company's  effects  may  recover  it  from  the  maker." 
(Brower  agt.  Hill,  1  Sand.  S.  C.  R.,  629-648  ;  Tuckerman 
agt.  Brown,  11  Mb.  R.,  395-6  ;  Sagory  agt.  Dubois,  3  Sand. 
Ch.  R.,  466-7.) 

In  Tuckerman  agt.  Brown,  (11  Mb.,  391,)  the  original 
capital  stock  note  had  been  given  up  and  a  new  note  for 
more  than  the  usual  amount  of  premium  given,  and  an 
assessment  upon  that  had  been  paid,  yet  the  court  held  the 
receiver  could  recover  upon  the  original  note. 

V.  The  reduction  and  surrender  of  the  note  being  a  fraud 
upon  creditors  and  other  stockholders,  plaintiff  as  receiver 
can  treat  them  as  void  and  recover  upon  it.  (Porter  agt. 
Williams,  5  Seld.,  142  ;  Talmadge  agt.  Pell,  3  Seld.,  329  ; 
Gillett  agt.  Phillips,  3  Kern.,  114.) 

It  is  expressly  provided  "  that  any  executor,  administra- 
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tor,  receiver,  assignee,  or  other  trustee  of  an  estate,  or  the 
property  and  effects  of  an  insolvent  estate,  corporation, 
association,  partnership  or  individual,  may  for  the  benefit 
of  creditors  or  others  interested  in  the  estate  or  property 
so  held  in  trust,  disaffirm,  treat  as  void,  and  resist  all  acts 
done,  transfers  and  agreements  made,  in  fraud  of  the  rights 
of  any  creditor,  including  themselves  and  others,  interested 
in  any  estate  or  property  held  by  or  of  right  belonging  to 
any  such  trustee  or  estate."  (Laws  1858,  chap.  314,  page 
506,  §  1.) 

The  case  of  Hyde,  receiver  agt.  Lynde,  (4  Corns.,  387,)  is 
not  like  the  one  at  bar. 

a.  That  was  an  action  upon  a  subsequent  or  guaranty 
note  given  after  the  organization  of  the  company.     It  never 
formed  a  portion  of  the  original  capital  stock  of  the  com- 
pany. 

b.  The  charter  of  the  company  in  that  case  authorized 
the  surrender  of  such  notes  upon  payment  of  the  proper 
proportion  of  all  losses  and  expenses  in  proportion  of  the 
deposit  note,  (4  Corns.,  388.)     In  that  case  the  secretary 
testified  (p.  389)  that  he  supposed  defendant  paid  all  that 
was  due,  and  the  court  holds  that  it  was  honestly  given  up 
under  the  supposition  that  all  had  been  paid  which  could 
be  demanded  upon  it. 

c.  In  that  case  the  surrender  of  the  policy  (p.  388)  fur- 
nished a  sufficient  consideration  for  the  surrender  of  the 
note. 

d.  That  case  holds  nothing  more  than  that  the  receiver 
cannot  disaffirm  the  lawful  acts  of  the  corporation,  not  that 
if  the  transaction  be  fraudulent  in  law  as   to   creditors, 
dealers,  and  other  stockholders,  he  cannot  disaffirm  it.     It 
is  true  there  is  such  a  dictum  by  BRONSON,  Ch.  «L,  but  he 
expressly  says,  (p.  393)  :  "  It  is  not  necessary,  however,  to 
decide  that  question  in  this  case,  for  there  is  no  proof  that 
the  settlement  was  made  with  intent  to  defraud  any  one." 
Here  the  act  itself — the  abstraction  of  the  capital  stock — 
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shows  an  intent  to  defraud  dealers,  creditors,  and  other 
stockholders.  All  the  recent  decisions  of  the  court  of 
appeals  are  contrary  to  this  dictum.  (3  Seld.,  329  ;  5  id., 
142  ;  3  Kern.,  329.)  So  also  this  court,  (11  Mb.,  389.) 
The  statute  of  1858  was  passed  to  settle  this  question. 

In  Emmett  agt.  Reed,  (4  Sand.,  229  ;  and  4  Seld.t  312,) 
the  note  had  been  paid  in  full  by  premiums  paid  in  upon 
insurances  by  the  maker  and  others  whom  he  had  influ- 
enced to  insure  in  the  company.  The  premiums  had  been 
by  agreement  applied  on  the  note.  The  company  in  that 
case  was  not  organized  under  the  act  of  1849,  but  the  note 
by  the  charter  was  given  for  advance  premiums. 

It  is  true  that  in  the  fourth  district,  the  court  does  say, 
(Bell  agt.  Shibley,  33  Barb.,  614,)  quoting  the  dictum  of 
BRONSON,  J.,  in  Hyde  agt.  Lynde,  that  the  receiver  takes  the 
place  of  the  company,  and  stands  as  its  representative. 
The  later  cases  by  the  court  of  appeals,  and  the  statute  of 
1858,  are  ignored.  The  case  simply  holds  that  the  com- 
pany never  had  a  right  to  treat  the  note  as  a  capital  stock 
note,  for  the  reason  that  it  was  not  given  to  be  used  as  one, 
and  therefore  the  receiver  could  not  recover  upon  it  as 
such.  It  is  unnecessary  here  to  determine  whether  persons 
can  give  their  notes  and  put  it  in  the  power  of  those  to 
whom  they  are  intrusted  to  practice  a  fraud  upon  dealers 
and  the  public,  by  presenting  it  to  the  commissioners 
appointed  by  the  comptroller,  and  having  it  passed  upon 
as  a  part  of  the  original  capital  stock  of  the  company,  upon 
which  its  very  existence  is  based,  for  it  is  not  claimed  in 
this  case  that  the  receiver  has  any  greater  legal  rights  than 
the  company  had.  The  company  had  no  right  to  reduce 
or  surrender  the  note,  and  as  to  the  receiver,  it  furnishes  a 
valid  cause  of  action. 

VI.  The  evidence  that  the  note  was  a  capital  stock  note, 
was  undisputed,  and  it  was  the  duty  of  the  court  to  direct 
a  verdict  for  the  plaintiff.  It  is  the  duty  of  the  court  to 
direct  a  verdict  where  one  the  other  way  would  be  set 
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aside  as  against  evidence.  (15  JV*.  F.  R.,  524  ;  18  id.,  425  ; 
1  Wend.,  376 ;  28  Barb.,  654  ;  3  id.,  360.) 

But  if  there  were  any  questions  of  fact  which  might  have 
been  submitted  to  the  jury,  defendant's  counsel  should  have 
called  the  attention  of  the  court  to  the  precise  questions 
he  desired  to  have  them  pass  upon,  and  requested  that  they 
be  submitted.  (  Winchell  agt.  Hicks,  18  JV*.  F.  R.,  558  ;  Dows 
agt.  Rush,  28  Barb.,  180.) 

YIL  The  plaintiff  was  properly  and  legally  appointed 
receiver.  (Bangs  agt.  Duckinfield,  18  JV.  F.  R.,  592  ;  Tuck, 
erman  agt.  Brown,  11  Mb.  R.,  389.) 

By  the  court,  BACON,  Justice.  It  would,  I  think,  be  a 
reproach  upon  the  law,  if  the  defence  in  this  case  should 
be  sustained  by  the  courts.  It  would  demonstrate  that  the 
machinery  by  which  was  originated  the  brood  of  mutual 
insurance  companies  that  have  overrun  this  state  like  the 
frogs  that  infested  Egypt,  was  more  of  a  sham  than  it  has 
heretofore  been  supposed  to  be.  An  agent  of  certain  per- 
sons who  contemplate  the  organization  of  such  a  company, 
solicits  a  party  to  give  his  note  for  $1,000,  which  is  to  be 
used  as  a  part  of  the  $100,000  of  capital  notes  which  are 
to  be  exhibited  to  the  commissioners,  on  which  they  are 
authorized  to  give  their  certificate,  and  this  on  the  repre- 
sentation and  agreement  that  he  shall  not  be  assessed  upon 
the  note,  and  that  it  shall  be  returned  to  him  within  a 
year.  And  after  the  company  is  organized,  a  committee 
first  reduce  it  to  $50,  and  then  the  board  return  the  note, 
without  any  assessment  having  ever  been  made  upon  it,  or 
any  portion  of  it  whatever  having  been  paid.  Such  an 
agreement  by  the  authorized  agent  of  a  company  formally 
organized,  would  be  totally  void  as  a  fraud  -upon  the  public 
and  upon  the  law  ;  and  the  act  by  which  the  company  sub- 
sequently attempt  to  ratify  and  carry  out  this  agreement, 
is  equally  invalid.  The  statement  of  such  a  case  carries 
its  own  solution  with  it ;  and  no  authority  carefully  con- 
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sidered,  and  its  facts  understood,  can  be  found  which  will 
maintain  a  defence  such  as  the  proof  in  this  case  exhibits. 

It  would  be  a  waste  of  time  to  go  over  the  argument, 
which  shows  the  utter  baselessness  of  the  grounds  on  which 
the  defendant  seeks  to  avoid  a  recovery  in  this  suit.  That 
has  already  been  done  in  the  case  of  Tuckerman  agt.  Brown, 
decided  at  the  general  term  in  the  sixth  district,  and  re- 
ported in  llth  Jlbb.,  389.  The  facts  of  that  case  cannot 
be  distinguished  from  the  one  before  us  ;  and  both  because 
it  is  a  general  term  decision  directly  upon  the  point,  and 
because  we  concur  in  the  reasoning  upon  which  it  is  up- 
held, we  follow  its  authority.  That  case  expressly  holds 
that  the  surrender  of  the  note,  in  pursuance  of  the  agree- 
ment under  which  it  was  obtained,  did  not  release  the 
liability  of  the  party  who  gave  it  to  the  corporation,  and 
that  the  receiver  of  the  company  can  maintain  an  action  to 
recover  upon  it  as  a  valid  security  for  the  benefit  of  the 
creditors  of  the  insolvent  corporation. 

Judgment  must  be  rendered  for  the  plaintiff  on  the  ver- 
dict, and  the  motion  for  a  new  trial  denied,  with  costs. 


SUPREME  COURT. 

IN  THE  MATTER  OF  THE  PETITION  OF  SAMUEL  D.  BABCOCK,  TO 
VACATE  ASSESSMENTS  FOR  REGULATING  DuANE  STREET,  &C. 

Public  officers,  whose  official  acts  and  proceedings  are  called  in  question,  are  enti- 
tled to  the  presumption  that  they  honestly  discharge  their  duties ;  and  to  adopt 
any  other  conclusion  the  court  should  be  furnished  with  evidence  of  fraud  suffi- 
cient to  exclude  the  supposition  of  mistake. 

Under  the  law  of  1858,  providing  for  the  vacating  an  assessment,  Ac.,  the  "legal 
irregularity"  mentioned  in  that  act  applies  to  any  legal  irregularity  in  regard 
to  the  indebtedness  for  which  the  assessment  was  laid,  including  all  proceedings 
previous  to  the  laying  of  the  assessment,  and  to  any  irregularity  in  the  proceed- 
ings for  its  collection. 

In  these  cases  it  is  necessary  for  the  petitioner  to  make  out  affirmatively  the  irreg- 
ularity of  the  proceedings,  not  to  throw  upon  the  city  the  necessity  of  proving  its 
proceedings  regular  before  they  are  impeached. 


NEW  YORK  PRACTICE  REPORTS. 


In  the  Matter  of  the  Petition  of  Samuel  D.  Babcock. 


JVeio  York  Special  Term,  February,  1862. 

AN  application  was  made  to  the  court,  under  chapter 
338  of  Laws  of  1858,  to  vacate  an  assessment.  The  facts 
appear  from  the  opinion. 

A.  F.  SMITH,  for  the  application. 

HENRY  H.  ANDERSON,  for  the  corporation,  in  opposition. 

INGRAHAM,  Justice.  So  far  as  any  fraud  is  alleged  in  the 
petition  in  this  case,  it  is  sufficient  to  say  that  there  is  no 
proof  submitted  to  me  from  which  such  fraud  can  be  in- 
ferred. All  the  evidence  is  of  a  documentary  character, 
and  the  alleged  errors  may  just  as  well  be  supposed  to  be 
mistakes  honestly  made  as  the  result  of  intentional  fraud. 

In  cases  of  this  kind,  public  officers  are  entitled  to  the 
presumption  that  they  honestly  discharge  their  duties  ;  and 
to  adopt  any  other  conclusion,  the  court  should  be  fur- 
nished with  evidence  of  fraud  sufficient  to  exclude  the  sup- 
position of  mistake. 

The  other  question  is,  whether  the  errors  complained  of 
come  within  the  term  of  illegal  irregularity  in  the  proceed- 
ings relative  to  the  assessment,  or  in  the  proceedings  to  col- 
lect the  same. 

In  the  case  of  Keyser  agt.  The  Mayor,  fyc.,  it  was  held 
that  the  legal  irregularity  meant  by  the  statute  was  a  de- 
viation from,  or  want  of  compliance  with,  the  forms  of  pro- 
ceeding required  by  law  to  be  taken  in  making  the  assess- 
ment or  in  collecting  it.  This  construction  appears  to  me 
to  be  more  limited  than  is  warranted  by  the  words  of  the 
act.  The  statute  says,  "  in  the  proceedings  relative  to  any 
assessment,"  or  in  the  proceedings  to  collect  the  same. 

The  proceedings  relative  to  an  assessment,  I  understand 
to  mean  the  proceedings  taken  previous  to  the  laying  of 
the  assessment.  The  proceedings  to  collect  the  same,  I 
understand  to  be  the  distribution  of  the  amount  upon  the 
various  parties  assessed,  for  the  purpose  of  collection,  and 
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the  collection  thereof.  The  former  would  extend  to  any 
legal  irregularity  in  regard  to  the  indebtedness  for  which 
the  assessment  was  laid  ;  the  latter,  to  any  irregularity  in 
the  proceedings  for  its  collection. 

It  has  heretofore  been  held  that  an  ordinance  for  the 
work,  passed  in  a  manner  not  authorized  by  law,  was  such 
an  irregularity  as  is  stated  in  the  first  branch  of  the  sta- 
tute ;  so  also  would  be  misconduct  of  the  city  authorities 
in  making  up  the  amounts  to  be  assessed.  (17  How.,  459  ; 
IB  id.,  460;  19  id.,  317.) 

The  alleged  irregularities  in  the  present  case  are  : 

1.  That  a  greater  amount  was  charged  on  the  property 
than  the  ordinance  warranted.     This  may  have  been  a  mis- 
take, and  if  brought  before  the  proper  officers  before  con- 
firmation, might  have  been  corrected  or  explained.     It  is 
not  such  an  error  as  has  been  considered  sufficient  to  va- 
cate the  assessment  without  proof  of  fraudulent  intent. 

2.  The  second  objection  is,  that  the  amount  assessed  was 
larger  than  the  amount  certified  to  by  the  surveyor. 

Whether  that  is  so  or  not  does  not  satisfactorily  appear 
from  these  papers.  But  as  stated  in  regard  to  the  first 
ground  of  objection,  it  should  be  shown  that  it  was  not  a 
mistake  that  would  have  been  remedied  if  properly  brought 
to  the  notice  of  the  public  authorities. 

3.  The  next  objection  is,  that  the  allowance  for  an  in- 
spector is  illegal,  as  the  ordinance  did  not  authorize  his 
appointment.     There  is  no  evidence  in  the  case  to  show 
that  the  charge  for  inspection  was  illegal. 

It  does  not  necessarily  follow  that  the  charge  was  illegal 
because  it  was  not  authorized  by  the  first  ordinance.  It 
may  have  been  subsequently  authorized  by  ordinance  or 
resolution.  It  is  necessary  for  the  petitioner  to  make  out 
affirmatively  the  irregularity  of  the  proceedings,  not  to 
throw  upon  the  city  the  necessity  of  proving  its  proceed- 
ings regular  before  they  are  impeached. 
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The  above  remarks  apply  to  the  objections  stated  as  to 
the  paving  of  sidewalks. 

I  am  of  the  opinion  that  there  is  no  evidence  of  fraud, 
and  that  the  objections  stated  in  the  papers  are  not  legal 
irregularities,  within  the  meaning  of  the  statute,  for  which 
the  assessment  may  be  vacated. 

The  application  is  denied. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  CLARK  F.  WHITTEMORE  agt.  JAMES  M. 
SEABURY,  treasurer  of  the  county  of  Kings. 

The  clerk  of  the  city  court  of  Brooklyn,  whose  compensation  for  services  is  fixed 
by  law  at  an  annual  salary,  and  who  is  to  receive  the  same  fees  for  his  services 
in  civil  cases  as  provided  for  similar  services  by  the  county  clerk,  and  shall  pay 
such  fees  to  the  county  treasurer  of  Kings  county,  has  no  authority  to  retain  in 
his  hands  as  his  own,  the  fees  received  by  him  for  the  naturalization  of  aliens. 

Brooklyn  General  Term,  February,  1862. 
EMOTT,  LOTT  and  BROWN,  Justices. 
MOTION  for  a  peremptory  mandamus. 

C.  F.  WHITTEMORE,  relator,  in  person. 
P.  S.  CROOKE,  for  James  M.  Seabury. 

By  the  court,  BROWN,  Justice.  The  relator,  Clark  F. 
Whittemore,  was  the  clerk  of  the  city  court  of  Brooklyn, 
and  prosecutes  this  writ  of  mandamus  against  the  defend- 
ant, who  is  the  treasurer  of  the  county  of  Kings.  The 
defendant  refused  to  pay  the  relator  his  salary  as  fixed  by 
the  board  of  supervisors  of  the  county.  It  is  not  disputed 
that  the  services  of  the  relator  have  been  rendered,  and 
the  salary  earned.  The  real  ground  of  controversy  is  cer- 
tain fees  for  the  naturalization  of  aliens,  which  the  defend- 
ant has  received  in  the  course  of  his  official  duty  for  ser- 
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vices  as  such  clerk,  which  he  retains  in  his  hands,  and  re- 
fuses to  account  for  and  pay  over  to  the  county  treasurer. 
These  fees  the  relator  claims  as  his  own,  and  has  a  right 
to  retain  them  for  his  own  use  in  addition  to  his  salary. 

It  appears  by  the  alternative  writ  of  mandamus  and  the 
defendant's  answer  thereto,  which  is  not  controverted,  that 
the  relator's  claim  has  been  duly  demanded  from  the  board 
of  supervisors,  and  that  on  the  29th  June,  1861,  they 
adopted  a  resolution  directing  the  county  treasurer  to  pay 
the  relator's  bill  of  $2,213.33,  whenever  he  should  make 
and  furnish  an  affidavit  that  he  had  paid  to  the  treasurer 
all  the  fees  and  fines,  either  in  civil  or  criminal  cases,  in- 
cluding naturalization  fees,  which  the  relator  or  his  deputy 
lias  received  during  his  term  of  office.  It  also  appears  by 
the  return,  that  the  relator  refused  to  furnish  such  affida- 
vit, and  that  he  claims  as  his  own,  and  retains  in  his  own 
hands,  and  refuses  to  pay  over  to  the  county  treasurer,  a 
large  amount  of  fees  received  by  him  as  such  clerk,  during 
his  term  of  office,  in  cases  for  the  naturalization  of  aliens, 
and  that  therefore  the  treasurer  refused  to  pay  the  salary 
when  it  was  demanded. 

The  statute  declares  that  the  clerk  of  this  court  shall 
receive  the  same  fees  for  his  services  in  civil  cases,  as  pro- 
vided for  similar  services  by  the  county  clerk,  and  shall 
pay  such  fees  to  the  county  treasurer  of  Kings  county. 
(Laws  o/1850,  p.  148,  §  Y.)  By  section  25  of  the  same 
act,  he  is  to  be  paid  an  annual  salary  by  the  county  trea- 
surer, in  quarterly  payments,  to  be  fixed  and  determined 
by  the  supervisors  of  Kings  county.  The  fees  which  the 
board  of  supervisors  insist  shall  be  paid  into  the  treasury, 
and  which  the  relator  claims  a  right  to  retain  as  his  own 
property,  are  those  received  by  him  for  the  naturalization 
of  aliens.  The  primary  distinction  in  the  classification  of 
the  business  of  the  courts  is  into  civil  and  criminal  cases. 
This  distribution  includes  all  business  of  every  description. 
There  are  no  mixed  cases  partly  civil  and  partly  criminal. 
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Crimes  are  offences  against  public  order,  punishable  by 
fine  or  imprisonment,  or  both,  and  in  rare  instances  by  a 
severer  penalty.  And  criminal  cases  are  those  proceedings 
in  which  crimes  are  investigated  and  punished.  The  dis- 
tinction to  which  I  refer  is  too  broad  to  admit  of  any 
doubt.  Civil  cases  doubtless  include  actions  so  denomi- 
nated and  defined  by  the  Code,  as  well  as  a  great  variety 
of  other  proceedings  which  lack  the  qualities  and  attri- 
butes strictly  of  actions.  These  latter,  however,  have 
none  of  the  properties  of  criminal  cases.  When  the  act 
speaks  of  fees  in  civil  cases,  the  terms  are  to  be  construed 
as  synonymous  with  civil  proceedings  j  that  is,  proceed- 
ings not  criminal,  or  instituted  with  the  purpose  of  pun- 
ishing for  crimes.  The  forms  and  orders  and  acts  by 
which  an  alien  is  admitted  to  the  rights  of  citizenship,  is 
a  proceeding  in  a  civil  case  ;  or  it  cannot  be  classified. 
There  is  no  other  class  or  order  in  which  it  can  be  enume- 
rated. The  relator  himself  had  adopted  and  followed  this 
construction,  for  by  charging  and  receiving  the  fees  in  dis- 
pute, he  treats  them  as  fees  in  civil  cases.  The  act  of  the 
6th  of  April,  1844,  defines  and  fixes  the  fees  which  "  the 
several  clerks  of  the  courts  of  this  state  which  by  law  have 
jurisdiction  in  cases  of  naturalization,"  shall  be  entitled  to 
demand.  But  the  right  of  the  relator  to  take  fees  in  any 
case,  is  given  by  the  act  "  to  establish  courts  of  civil  and 
criminal  jurisdiction  in  the  city  of  Brooklyn,"  and  the  act 
amendatory  of  the  same,  passed  March  28th,  1850.  By  the 
7th  section,  as  I  have  already  said,  he  may  take  the  same 
fees  in  civil  cases  as  is  given  to  the  county  clerk  for  similar 
services.  We  are,  however,  to  look  at  the  question  in  con- 
nection with  that  provision  of  the  25th  section  which  de- 
clares the  clerk  shall  be  paid  for  his  services,  not  by  the 
fees  he  may  receive,  but  by  an  annual  salary  to  be  fixed 
and  determined  by  the  board  of  supervisors,  and  paid  by 
the  county  treasurer  in  quarterly  payments.  This  provi- 
sion necessarily  excludes  the  idea  that  he  is  to  be  paid  in 
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any  other  way,  or  take  anything  else.  The  annual  salary 
is  the  measure  of  his  yearly  compensation,  and  without 
express  authority  he  has  no  better  right  to  take  the  fees 
in  question  than  the  judge,  crier,  or  officer  of  the  court. 
They  are  not  his  because  they  are  denominated  clerk's  fees. 

Whatever  fees  the  relator  retains  in  his  hands,  and  re- 
ferred to  in  the  return  to  the  alternative  writ,  are  the  pro- 
perty of  the  board  of  supervisors,  and  the  source,  or  one  of 
the  sources,  from  which  they  are  to  pay  the  relator's  salary. 
And  as  the  court  may  exercise  a  discretionary  power,  as 
well  in  refusing  as  in  granting  a  peremptory  writ  of  man- 
damus, we  think  the  judge  at  special  term  did  right  to 
deny  the  motion  under  the  circumstances  disclosed  in  the 
papers. 

Order  should  be  affirmed,  with  costs. 


SUPREME  COURT. 

CHARLES  BLIVIN  and  EDWARD  B.  MEAD  agt.  WM.  BLEAKLEY, 
JUN.,  sheriff  of  Westchester. 

In  an  action  against  a  sheriff  for  a  false  return  upon  an  execution,  the  sheriff,  on 
the  trial,  cannot  go  behind  the  execution  to  show  that  it  was  void,  or  voidable  by 
reason  of  being  irregularly  and  prematurely  issued.  Nor  is  the  plaintiff  bound 
in  such  action  to  produce  or  prove  on  the  trial  the  judgment  record. 

A  sheriff  who  levies  upon  goods  under  an  execution  as  the  property  of  the  defend- 
ant therein,  may,  when  he  discovers  that  the  goods  belong  to  another,  relinquish 
the  levy,  and  return  the  execution  nulla  bona. 

Where  in  such  case  the  good  faith  of  the  return  is  put  in  controversy,  the  burden  of 
showing  property  in  the  goods  out  of  the  defendant  in  the  execution  is  thrown 
upon  the  sheriff. 

And  the  sheriff  is  not  estopped  from  showing  property  in  the  goods  out  of  the  de- 
fendant in  the  execution,  where  he  has  previously  sold  the  property  on  a  prior 
execution  against  the  defendant  and  paid  over  the  surplus  moneys  to  the  pur- 
chaser at  the  sale  who  claimed  the  property  at  the  time  by  virtue  of  a  bill  of 
sale  from  the  defendant. 

Brooklyn  General  Term,  February,  1862. 
EMOTT,  BROWN  and  SCRUGHAM,  Justices. 
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R.  W.  VAN  PELT,  for  the  plaintiffs. 
F.  LARKIN,  for  the  defendant. 

By  the  court,  BROWN,  Justice.  On  the  4th  of  October, 
1859,  the  under  sheriff  of  the  county  of  Westchester  sold  a 
quantity  of  personal  property  at  Sing-Sing,  to  "William 
Vail,  for  $5,050,  by  virtue  of  an  execution  issued  out  of 
this  court  in  favor  of  one  William  Beardsley,  agent,  &c.  of 
the  Sing-Sing  prison,  against  the  Eagle  Saw  Manufacturing 
Company.  There  was  due  upon  the  execution,  $1,740.71. 
William  Vail  claimed  to  be  the  owner  of  the  judgment. 
He  receipted  the  sheriff  for  the  sum  due  upon  the  exe- 
cution, and  also  for  the  surplus,  and  paid  the  sheriff  his 
fees.  No  other  money  passed  between  the  parties  to  this 
transaction.  The  sale  took  place  at  twenty  minutes  past 
ten  o'clock,  A.  M.,  and  the  receipts  were  given  and  the 
affair  closed  within  an  hour  thereafter.  With  the  single 
exception  of  the  evidence  offered  and  rejected,  to  which  I 
will  presently  refer,  this  was  the  case  made  by  the  sheriff 
upon  the  trial. 

On  the  part  of  the  plaintiffs,  it  appeared  they  recovered 
a  judgment  in  the  New  York  common  pleas  against  the 
Eagle  Saw  Company,  for  $24,645.85,  which  was  docketed 
in  the  office  of  the  clerk  in  New  York,  on  the  4th  of  Octo- 
ber, at  twenty-five  minutes  past  nine,  A.  M.  The  trans- 
cript of  this  judgment  was  filed,  and  the  judgment  dock- 
eted, in  the  clerk's  office  of  the  county  of  Westchester,  at 
White  Plains,  on  the  5th  day  of  October,  1859,  at  9|  o'clock 
A.  M.  On  the  4th  of  October,  at  9|  o'clock  A.  M.,  an  exe- 
cution was  put  into  the  hands  of  one  of  the  deputies  in  the 
sheriff's  office  at  White  Plains,  on  this  last  judgment  in 
favor  of  the  plaintiffs.  He  indorsed  upon  the  back  of  the 
execution  the  time  it  was  received  ;  but  on  discovering  in 
the  body  of  the  writ  that  the  judgment  was  mentioned  as 
docketed  on  the  5th,  he  erased  the  4th,  and  in  place  thereof 
inserted  the  5th.  Immediately  after  the  sale  at  Sing-Sing, 
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notice  was  given  to  the  under  sheriff  who  made  it,  and 
before  he  closed  the  affair  with  the  purchaser,  William 
Vail,  of  the  existence  of  the  plaintiffs'  execution  in  the 
hands  of  the  sheriff  at  White  Plains,  and  a  demand  was 
made  for  the  surplus  money.  This  was  the  plaintiffs'  case. 
Their  action  was  to  recover  the  surplus  from  the  sheriff, 
who  had  returned  their  execution  unsatisfied. 

The  first  question  which  arises  out  of  these  facts  is  upon 
the  nature  of  the  plaintiffs'  execution.  Was  it  void— void 
absolutely  ;  or  was  it  only  voidable  ?  When  the  execution 
is  against  the  property  of  the  judgment  debtor,  it  may  be 
issued  to  the  sheriff  of  any  county  where  the  judgment  is 
docketed.  Here  was  a  judgment  actually  entered.  It  was 
also  afterwards  docketed  in  the  county  of  Westchester ;  but 
not  while  the  sheriff  had  the  proceeds  of  the  Eagle  Saw 
Manufacturing  Company  under  his  control.  It  clearly  be- 
came valid  as  soon  as  the  judgment  was  docketed.  It  was 
irregularly  issued,  and  therefore  voidable  so  far  as  regards 
the  4th  of  October,  and  the  court  upon  motion  would  have 
directed  it  to  be  receipted  and  deemed  to  be  in  the  sheriff's 
hands  on  the  5th,  and  not  on  the  4th  of  October.  There 
is  authority  for  the  opinion  that  in  an  action  of  this  kind, 
the  plaintiffs  were  not  bound  to  produce  or  prove  upon  the 
trial,  the  judgment  record.  (Elliot  agt.  Cronks'  adminis- 
trators, 13  Wend.,  392.)  The  law  seems  to  be  settled  that 
in  actions  of  this  nature  against  the  sheriff,  the  regularity 
of  the  execution  cannot  be  questioned.  (Hinman  agt.  Brees, 
sheriff,  13  John.  R.,  529  ;  Cable  agt.  Cooper,  15  id.,  152 ; 
Ontario  Bank  agt.  Hallet,  8  Cow.,  192  ;  Clute  agt.  Clute,  4 
Denio,  241  ;  Marvin  agt.  Herrick,  5  Wend.,  109  ;  Chapman 
agt.  Dyett  and  others,  11  Wend.,  31  ;  Roth  agt.  Schloss,  6 
Barb.  S.  C.  R.,  308  ;  Cowen  fy  HilVs  Notes,  part  2,  1078.) 
This  view  leads  to  the  conclusion  that  until  the  plaintiffs' 
execution  is  vacated,  or  declared  by  the  court  on  motion 
to  have  been  prematurely  issued,  and  ineffectual  to  bind 
the  property  until  the  5th  of  October,  the  day  when  the 
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transcript  was  filed,  it  must  be  regarded  as  binding  the 
property  of  the  defendant  therein  on  the  4th  of  that  month. 
The  proof  upon  the  trial  established  prima  facie  that 
the  surplus  moneys  from  the  sale  under  the  execution  in 
favor  of  William  Beardsley,  was  the  property  of  the  Saw 
Manufacturing  Company,  and  as  such  to  be  applied  in  sat- 
isfaction of  the  execution  in  favor  of  Blivin  and  Mead.  The 
sheriff  had  treated  it  and  sold  it  as  the  property  of  the 
Saw  Manufacturing  Company,  and  in  the  absence  of  proof 
that  it  belonged  to  another  person,  it  must  be  regarded  as 
the  property  of  the  Saw  Manufacturing  Company.  Where 
a  sheriff  levies  upon  property  under  a  writ  of  fieri  facias, 
and  afterwards  returns  the  writ  with  nulla  bona  indorsed 
thereon,  he  assumes  upon  himself  the  burthen  of  showing 
property  in  the  goods  seized  out  of  the  defendant.  (Magne 
agt.  Seymour,  5  Wend.,  309.)  In  the  present  case,  the 
sheriff  returned  the  execution  of  Blivin  and  Mead  nulla 
bona,  and  he  is  therefore  liable  to  them  in  this  action, 
which  is  for  a  false  return,  unless  he  exonerates  himself  by 
proof  that  the  goods  and  chattels  from  which  the  surplus 
moneys  proceeded  were  not  the  goods  and  chattels  of  the 
Saw  Manufacturing  Company.  I  attach  no  sort  of  conse- 
quence to  the  fact  that  the  sheriff  advertised  that  he  would 
sell  the  right,  title  and  interest  of  the  Saw  Manufacturing 
Company  in  the  goods.  It  is  not  pretended  that  it  had  a 
special  or  qualified  property  therein.  It  was  either  the 
owner  or  it  was  not,  and  the  thing  sold  by  the  sheriff  was 
the  goods  themselves.  To  exonerate  himself,  the  defendant 
then  offered  in  evidence  a  bill  of  sale  of  the  goods  in  ques- 
tion from  the  Saw  Manufacturing  Company  to  William  Vail, 
the  purchaser  at  the  sale,  duly  executed,  and  for  a  good 
and  valid  consideration,  and  that  in  fact  at  the  time  of 
the  sale,  William  Vail  was  the  real  owner  of  the  property. 
This  evidence  was  objected  to,  and  the  objection  was  sus- 
tained by  the  court,  and  the  defendant  excepted.  I  have 
not,  after  a  careful  examination,  been  able  to  see  the  force 
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of  this  objection.  Neither  the  oral,  nor  the  printed  argu- 
ment of  the  plaintiffs'  counsel  shows  any  reason  but  the  one 
which  I  shall  presently  notice,  or  refers  to  any  authority 
to  show  that  a  sheriff,  who  levies  upon  goods  under  an  exe- 
cution as  the  property  of  the  defendant  therein,  may  not, 
when  he  discovers  that  the  goods  belong  to  another,  relin- 
quish the  levy  and  return  his  execution  nulla  bona.  No 
good  reason  can  be  given  why  he  may  not  do  so,  because 
the  thing  is  of  very  usual  occurrence,  and  cannot  very  well 
be  otherwise.  The  only  consequence  of  this  act  to  the 
sheriff  is  the  burden  of  showing  property  in  the  goods  out 
of  the  defendant  in  the  execution,  should  the  good  faith  of 
his  return  be  put  in  controversy.  It  does  not  alter  the 
sheriff's  liability  or  add  to  the  burden  he  thus  assumes, 
by  showing  that  he  has  actually  sold  the  goods  under  the 
execution.  He  may  still  be  prosecuted  by  the  true  owner, 
and  in  the  event  of  a  recovery  had  against  him,  he  may 
still  return  his  execution  nulla  bona  in  good  faith,  for  in 
fact  nothing  has  been  made  upon  it.  It  is  to  be  remem- 
bered that  this  is  not  an  action  against  William  Vail,  but 
against  the  sheriff  for  a  false  return  ;  and  for  all  the  pur- 
poses of  this  argument,  we  are  to  assume  that  it  appeared 
from  the  proof  that  the  Saw  Manufacturing  Company  were 
not  the  owners  of  the  goods  at  the  time  the  plaintiffs'  exe- 
cution was  put  into  the  sheriff's  hands.  This,  I  think, 
should  dispose  of  the  case. 

It  is  suggested,  however,  that  the  sheriff  is  estopped  from 
denying  the  right  of  property  of  the  Saw  Manufacturing 
Company  in  the  goods.  How  he  is  estopped  in  an  action 
by  Blivin  and  Mead  for  a  false  return,  or  what  he  has  done 
to  them  to  estop  him  from  showing  their  judgment  debtor 
had  no  property  or  goods  out  of  which  he  could  make  the 
money  mentioned  in  their  execution,  we  are  not  informed. 
"When  the  law  of  estoppel  is  invoked  to  defeat  a  right,  it 
must  appear  that  the  party  invoking  its  aid  has  been  in- 
duced to  do  some  act  to  his  injury  and  prejudice  by  the 
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acts  and  representations  of  the  party  to  be  estopped,  which 
he  would  not  have  done  but  for  such  acts  and  representa- 
tions. As  a  general  rule,  a  party  will  be  concluded  and 
estopped  from  denying  his  own  acts  or  admissions,  which 
were  expressly  designed  to  influence  the  conduct  of  another, 
and  did  so  influence  it,  and  when  such  denial  will  operate 
to  the  injury  of  the  latter.  The  most  familiar  cases  of 
estoppels  in  pais  are  entries  upon  land,  the  acceptance  and 
payment  of  rent,  and  acts  and  representations  in  respect  to 
the  interest  and  title  of  others  to  personal  property,  ser- 
vices, choses  in  action,  &c.  These  are  familiar  doctrines, 
and  need  not  the  weight  of  adjudicated  cases  to  support  them. 
The  sheriff  has  done  nothing  in  regard  to  the  property  in 
question  which  concludes  him  from  showing  who  was  the 
true  owner.  The  plaintiffs'  execution  was  put  into  the 
hands  of  one  of  his  deputies,  a  half  an  hour  or  so  before 
the  sale,  by  the  voluntary  act  of  the  plaintiffs  themselves, 
and  without  solicitation  or  inducement  from  him. 

There  should  be  a  new  trial,  with  costs  to  abide  the 
event. 


NEW  YORK  SUPERIOR  COURT. 

JAMES  MCCREERY  and  others,  respondents  agt.  JAMES  C. 
"WILLETT,  sheriff,  appellant. 

The  Code  of  Procedure,  by  abolishing  all  forms  of  pleading,  and  thereby  the  action 
of  debt,  has  not  affected  a  sheriff's  liability  for  the  escape  of  a  prisoner  committed 
on  a  ca.  so.,  as  declared  by  2d  Revised  Statutes,  437,  §  66  [§  63.] 

In  an  action  for  such  an  escape,  brought  to  recover  the  precise  sum  of  money  for 
which  such  prisoner  was  committed,  the  insolvency  of  the  prisoner  at  the  time  of 
his  escape  is  not  a  defence  either  total  or  partial. 

Before  BOSWORTH,  Ch.  J.,  and  BARBOUR  and  MONELL,  J.J. 
Heard  April  14  ;  decided  May  10,  1862. 
APPEAL  by  the  defendant  from  an  order  sustaining  a  de- 
murrer to  a  defence  set  up  in  his  answer,     The  action  is 
VOL.  XXIII.  9 
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against  the  defendant,  as  sheriff,  for  the  escape  from  his 
custody  of  a  prisoner  committed  on  a  ca.  sa.,  and  is  brought 
to  recover  the  precise  sum  for  which  the  prisoner  was  com- 
mitted. The  defendant  stated  in  his  answer,  in  mitigation 
of  damages  and  as  a  partial  defence,  that  the  prisoner  at 
the  time  of  his  escape  was  insolvent.  A  demurrer  to  this 
defence  was  sustained  at  special  term,  (4  Bosw.  R.,  643,) 
and  from  the  order  sustaining  it  the  present  appeal  is  taken. 

E.  PIERREPONT,  for  appellant. 

FINE  &  CHITTENDEN,  for  respondents. 

By  the  court,  BOSWORTH,  Ch.  J.  The  only  question  pre- 
sented by  this  appeal  is,  whether,  in  a  suit  against  the 
sheriff  for  the  escape  of  a  debtor,  in  his  custody  by  virtue 
of  a  ca.  sa.,  and  where  the  complaint  is  like  the  one  in  this 
case,  the  defendant  can  show  the  insolvency  of  the  debtor 
in  mitigation  of  damages.  This  court,  in  Renick  agt.  Orser, 
sheriff,  (4  Bosw.,  384,)  at  general  term,  held  that  he  could 
not.  That  case  was  kept  under  advisement,  until  Loosey 
agt.  Orser,  sheriff",  (4  Bosw.,  391,)  was  ready  for  judgment, 
and  both  were  decided  the  same  day.  The  case  before  us 
was  decided  at  special  term,  partly  on  the  ground  that  Re- 
nick  agt.  Orser,  (supra,)  had  decided  the  question,  and 
partly  on  the  additional  considerations  stated  in  the  report 
of  it  4th  Bosw.,  643. 

With  reference  to  2d  Revised  Statutes,  437,  §  66  [§  63,] 
it  may  be  observed  that  it  enacts  two  things,  viz  :  first,  the 
measure  or  extent  of  the  sheriff's  liability  ;  and  second,  the 
form  of  the  action  in  which  it  is  to  be  enforced. 

The  preceding  section  does  the  same  thing  in  regard  to 
the  cases  covered  by  it,  and  prescribes  a  different  rule  of 
liability  and  a  different  form  of  action  for  enforcing  it. 

We  think  it  is  an  inadmissible  proposition  that  the  Code, 
by  abolishing  the  forms  of  pleading,  (§  140,)  has  deprived 
any  person  of  the  measure  of  compensation  prescribed,  or 
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relieved  any  person  from  the  degree  of  liability  imposed  by 
pre-existing  statutes. 

That  this  is  clearly  so  in  the  present  case,  where  the 
very  statute  which  abolishes  all  forms  of  pleading,  enacts, 
as  the  Code  does,  (§  291,  [§  246,])  that  "  the  existing  pro- 
visions of  law,  not  in  conflict  with  this  chapter,  relating  to 
executions  and  their  incidents,  *  *  the  powers 
and  rights  of  sheriffs,  their  duties  thereon,  and  the  proceed- 
ings to  enforce  those  duties,  and  the  liabilities  of  their 
sureties,  shall  apply  to  executions  prescribed  by  this  chapter." 

The  Revised  Statutes  (§§  65  and  66)  did  not  enact  one 
rule  of  damages  in  the  one  class  of  cases,  and  a  different 
rule  in  the  other,  because  they  prescribed  case  as  the 
remedy  in  the  former,  and  debt  in  the  latter  ;  but  they  in- 
tended to  confer  on  the  execution  creditor  an  absolute 
right,  in  case  of  an  escape  of  a  prisoner  committed  on  a 
ca.  sa.,  to  recover  from  the  sheriff  the  amount  of  "  the  debt, 
damages,  or  sum  of  money  for  which  such  prisoner  was 
committed." 

The  only  means  prescribed  by  which  a  plaintiff  could 
indicate  his  pursuit  of  that  precise  relief,  was  the  bringing 
of  an  action  of  debt,  in  which  the  declaration  differed  from 
one  in  case,  on  the  same  state  of  facts,  only  in  its  formal 
commencement  and  conclusion.  (2  Chitty  on  Pleadings, 
nth  Am.  from  6th  Lond.  ed.,  pp,  383,  416,  596,  741.) 

The  defendant's  argument  is,  that  there  cannot  now  be 
an  action  of  debt,  and  for  that  reason  the  liability  declared 
by  2d  Revised  Statutes,  437,  §  66,  is  modified,  and  is  only 
that  prescribed  by  section  65  ;  and  if  that  be  not  so,  then 
that  the  present  complaint  is  one  in  case,  in  such  sense  that 
the  plaintiff  may  recover  his  actual  damages,  though  more 
than  the  face  of  the  judgment,  and  therefore  should  be 
treated  as  one  in  case,  though  it  may  be  possible  to  frame 
one,  by  referring  in  it  to  this  statute,  as  part  of  the  plead- 
ing itself,  so  as  to  entitle  a  plaintiff  to  recover  the  amount 
of  his  execution. 
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With  reference  to  the  first  branch  of  this  argument,  we 
think  it  sufficient  to  say,  that  section  291  of  the  Code  is  an 
answer  to  it.  Hutchinson  agt.  Brand,  (5  Seld.,  210,  211,) 
though  not  an  express  adjudication,  is  an  explicit  declara- 
tion against  it. 

With  reference  to  the  second  branch  of  the  argument,  it 
is  to  be  noticed  that  the  complaint  states  the  recovery  of 
a  judgment  Feb.  24,  1858,  for  $4,876.09,  the  arrest  of  the 
defendant  thereon  by  the  present  defendant  as  sheriff,  by 
virtue  of  a  ca.  sa. ;  the  escape  of  the  prisoner  ;  that  the 
said  sum  of  $4,876.09  is  still  wholly  unpaid  and  unsatisfied, 
and  that  by  reason  of  the  facts  stated,  "  the  defendant  as 
such  sheriff  became  indebted  to  the  said  plaintiffs  in  the 
said  sum  of  $4,876.09,  for  the  recovery  whereof  this  action 
is  brought"  and  then  prays  judgment  for  that  precise  sum, 
with  costs.  The  right  to  recover  interest  is  not  alleged, 
and  none  is  claimed  ;  on  the  contrary,  the  prayer  for  relief 
is  limited  to  a  recovery  of  the  face  of  the  judgment,  as  a 
sum  in  which  the  defendant  has  become  indebted  to  the 
plaintiffs.  It  is  impossible  for  a  plaintiff  to  do  more, 
unless  he  states  in  terms,  in  his  complaint,  that  he  brings 
his  action  under  that  section  of  the  Revised  Statutes,  to 
recover,  by  force  and  virtue  of  it,  the  debt  or  damages  for 
which  the  prisoner  was  committed. 

The  cases  of  Jlrden  agt.  Goodacre,  (11  Com.  Bench,  371, 
in  England,}  and  Chase  agt.  Keys,  (2  Gray,  214,  in  Massa- 
chusetts,} decide  nothing  in  conflict  with  the  views  already 
stated.  The  changes  in  the  English  and  Massachusetts 
statutes,  on  which  those  decisions  are  founded,  do  more 
than  merely  abolish  the  action  of  debt,  and  prescribe  an 
action  on  the  case,  as  the  remedy  of  the  execution  creditor. 
Each  statute,  in  very  terms,  declares  that  the  sheriff  shall 
be  only  liable  for  the  "  damages  sustained  (or  suffered"}  by 
the  escape. 

Chapter  98  of  5th  and  6th  Victoria,  (§  31,)  enacts  "  that 
if  any  debtor  in  execution  shall  escape  out  of  legal  custody 
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after  the  passing  of  this  act,  the  sheriff,  bailiff,  or  other 
person  having  the  custody  of  such  debtor,  shall  be  liable 
only  to  an  action  on  the  case  for  damages  sustained  by  the 
person  or  persons  at  whose  suit  such  debtor  was  taken  or 
imprisoned,  and  shall  not  be  liable  to  any  action  of  debt  in 
consequence  of  such  escape,"  &c. 

Chapter  97,  §  72  of  Mass.  K.  S.  (p.  595)  enacts  that  "  the 
creditor,  in  such  case,  may  have  an  action  on  the  case 
against  the  officer,  to  recover  such  damages  as  he  shall  have 
suffered  by  the  escape,  and  he  may  also  have  his  remedy 
against  the  original  debtor  by  a  scire  facias,  or  an  action 
of  debt  on  the  judgment." 

These  two  statutes,  in  terms,  are  directed  to  the  very 
matter  of  an  escape,  and  the  extent  of  the  sheriff's  liability 
therefor,  and  the  remedy  to  be  pursued. 

The  New  York  Code,  on  the  contrary,  relates  to  practice 
and  pleadings,  as  a  system,  and  contains  no  provision  which 
in  terms  relates  to  the  subject,  except  section  291  and 
others,  which  declare  that  the  new  system  of  practice  shall 
not  affect  any  provision  of  law  relating  to  executions  and 
their  incidents,  &c.,  "  nor  any  existing  statutory  provisions 
relating  to  actions,  not  inconsistent  with  this  act,  and  in 
substance  applicable  to  the  actions  hereby  provided." 
(Code,  §471.) 

There  is  nothing  in  2d  Revised  Statutes  §  66,  [§  63]  pre- 
scribing the  amount  of  "  the  debt,  damages  or  sum  of  money 
for  which  such  prisoner  was  committed,"  as  the  measure  of 
the  sheriff's  liability,  inconsistent  with  or  repugnant  to  any 
provision  found  in  the  Code.  On  the  contrary,  it  seems  to 
be  one  of  the  objects  of  the  saving  clauses  of  the  Code,  to 
secure  the  continuance  of  this  and  all  other  pre-existing 
rights  and  liabilities  which  are  not  repealed  or  modified 
either  by  the  very  words  of  the  Code,  or  their  necessary 
legal  import. 

We  think  the  judgment  should  be  affirmed. 

Ordered  accordingly. 
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SUPREME  COURT. 
JANE  SMITH  agt.  WILLIAM  SMITH. 

Where  a  defendant  has  been  brought  up  on  attachment  for  contempt  for  disobedi- 
ence of  an  order  of  the  court,  and  interrogatories  and  defendant's  answers  thereto 
have  been  filed,  without  any  order  of  reference  for  that  purpose,  the  plaintiff 
may  read  affidavits  in  opposition  to  such  answers. 

An  order  of  the  court  made  at  special  term,  requiring  a  payment  of  money,  is 
properly  served  on  the  person,  by  delivery  of  a  copy  of  it  to  him,  and  by  showing 
him  at  the  same  time  a  certified  copy  of  the  original ;  and  demand  of  payment, 
by  a  person  duly  authorized  by  written  authority,  who  exhibits  his  authority. 

New  York  Special  Term,  May,  1862. 

THIS  was  an  action  for  a  divorce.  On  the  9th  of  Decem- 
ber, 1861,  on  the  application  of  the  plaintiff,  an  order  was 
made  directing  the  defendant  to  pay  a  counsel  fee  of  $250 
within  ten  days.  On  the  1st  of  February,  1862,  an  attach- 
ment was  issued  against  the  defendant  for  contempt,  and 
on  the  return  day  of  the  attachment  an  order  was  made 
directing  the  plaintiff  to  file  interrogatories,  and  that  the 
defendant  answer  them  under  oath.  On  the  interrogato- 
ries and  answer  so  filed,  and  on  several  affidavits,  the  plain- 
tiff moved  for  a  final  commitment  for  contempt,  until  the 
$250  and  costs  were  paid. 

IRA  D.  WARREN,  for  motion. 

I.  The  court  may  receive  any  affidavits  or  other  proofs 
contradictory  of  the  answers  of  the  defendant,  or  in  confir- 
mation thereof;  and  shall,  upon  the  answers  to  the  inter- 
rogatories and  affidavits,  determine  whether  the  defendant 
lias  been  guilty  of  the  misconduct  alleged.  (3  R.  S.,  last 
ed.,  p.  852,  §  19.) 

Where  the  case  has  been  sent  to  a  referee,  or  under  the 
old  practice  to  a  master,  to  take  the  defendant's  answer, 
and  such  other  proof  as  either  party  might  produce,  the 
court  would  not  allow  ex  parte  affidavits  to  be  received, 
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unless  the  master  was  specially  directed  by  the  order  of 
reference  to  receive  such  affidavits  as  proof.  (Gumming 
agt.  Waggoner,  7  Paige,  603  ;  Gravy's  JV.  F.  Pr.,  404-407.) 

The  order  directing  interrogatories  to  be  filed  in  this 
case,  directed  the  application  for  a  commitment  to  be  heard 
on  the  interrogatories  and  answers,  "  and  such  further 
proof  as  either  party  may  produce." 

The  affidavits  produced  impeach  the  defendant.  He 
states  in  the  answer  to  the  5th  interrogatory,  that  he  has 
not  had  to  exceed  $100  in  cash  since  the  order  was  made, 
and  that  for  small  collections  made  from  his  business.  The 
affidavits  show  that  he  had  $169  in  the  Hanover  Bank  when 
the  order  was  made,  and  for  some  days  after.  His  answers 
to  the  interrogatories  convict  him  of  contempt. 

II.  The  order  directing  the  defendant  to  pay  $250  was 
properly  served  ;  it  was  a  special  term  order.     A  certified 
copy  was  shown  to  the  defendant,  and  a  copy  at  the  same 
time  delivered  to  him.     A  power  of  attorney  to  receive  the 
money  was  at  the  same  time  exhibited  to  him,   and  the 
money  demanded.     This  was  a   sufficient   service  of  the 
order  so  as  to  convict  the  defendant  of  contempt.     (Hull 
agt.  Thomas,  3  Ed.  Ch.  R.,  236  ;  People  agt.  Sturtevant,  5 
Sold.,  278.) 

III.  The  defendant  should  be  fined  the  sum  of  $250,  and 
a  reasonable  counsel  fee  for  prosecuting  this  proceeding, 
and  stand  committed  to  the  common  jail  until  it  is  paid. 
(Albany  City  Bank  agt.  Schermerhorn,  9  Paige,  373  ;  People 
ex  rel.  Lovett  agt.  Rogers,  2  Paige,  103.) 

WM.  E,.  STAFFORD,  opposed. 

BARNARD,  Justice.  Motion  to  commit  defendant  for  con- 
tempt in  not  paying  the  sum  of  $250,  directed  by  the  order 
of  Dec.  9th,  1861.  The  defendant  has  been  brought  up 
on  attachment.  Interrogatories,  and  defendant's  answers 
thereto,  have  been  filed.  There  was  no  order  of  reference 
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to  take  defendant's  answers  to  the  interrogatories,  and  such 
proof  in  support  of  and  in  opposition  to  the  answers  as 
each  party  should  adduce. 

The  answers  to  the  interrogatories  having  been  filed,  the 
plaintiff  moves  for  commitment,  and  proposes  to  read  affi- 
davits in  opposition  to  such  answers.  Defendant  opposes 
the  motion  on  the  following  grounds  : 

1.  That  he  was  not  shown  the  signature  of  a  judge  or  of 
the  clerk  to  any  order  requiring  him  to  pay. 

2.  That  there  was  no  personal  demand. 

3.  That  the  agent  who  made  the  demand  exhibited  no 
written  authority. 

4.  That  defendant's  neglect  to  pay  arises  solely  from 
absolute  poverty. 

5.  That  no  affidavit  can  be  used  in  opposition  to  defend- 
ant's answers  to  interrogatories. 

As  to  the  affidavits  contradicting  answers  to  the  inter- 
rogatories cannot  be  read,  I  think  defendant  is  in  error. 
Where  there  has  been  no  reference  to  a  master  under  the 
former  system,  or  a  reference  under  the  present,  to  take 
the  answers  to  the  interrogatories  and  such  proofs  in  sup- 
port of  and  contradictory  to  such  answers  as  either  party 
might  adduce,  the  court,  on  the  coming  in  of  the  answers 
to  the  interrogatories,  is  not  only  authorized,  but  bound  to 
receive  such  affidavits  as  may  be  adduced  either  in  support 
of  or  in  opposition  to  the  answers.  Although  the  court  in 
such  case  is  bound  to  receive  affidavits,  still  if  the  affida- 
vits presented  are  such  as  to  make  it  apparent  to  the  court 
that  an  oral  examination  of  the  affidavits  is  necessary,  an 
order  of  reference  to  take  such  examination  may  be  re- 
quired. The  present  case  requires  no  such  reference. 

Considering,  then,  the  affidavits  read  by  the  plaintiff  in 
opposition  to  the  answers  to  the  interrogatories,  as  well  as 
the  answers  themselves,  I  am  clearly  of  opinion  that  a  copy 
of  the  order  requiring  the  payment  of  the  sum  of  $250,  was 
personally  served  on  the  defendant,  a  certified  copy  having 
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the  signature  of  the  clerk  of  this  court  thereon,  being  at 
the  same  time  shown  defendant ;  and  demand  of  payment 
was  made  on  defendant  personally,  by  a  person  duly  autho- 
rized by  written  authority,  who  exhibited  his  written  autho- 
rity at  the  time  ;  and  that  defendant's  neglect  to  make  pay- 
ment arises  from  a  wilful  disobedience  of  the  order,  and 
not  from  absolute  poverty.  The  order  in  question  being 
a  special  term  order,  and  entered  with  the  clerk  of  this 
court,  the  service  of  a  copy  of  it — a  certified  copy  of  the 
original  order  under  the  hand  of  the  clerk  being  shown  at 
the  same  time — is  sufficient  service  under  the  principle  of 
Hull  agt.  Thomas,  (  3  Edw.  Ch.  R.  236,  approved  in  People 
agt.  Sturtevant.  5  Seld.,  p.  278,)  to  bring  the  party  into 
contempt. 


SUPREME  COURT. 

ROBERT  H.  BOYD  agt.  N.  DENTON  WILKIN,  and  LEFFERTS  G. 
WILKIN,  executor,  &c.  of  HENRY  S.  WILKIN,  dec'd. 

In  an  action  against  an  executor,  costs  will  be  allowed  to  the  creditor  against  the 
estate,  where  it  appears  that  the  executor  has  unreasonably  resisted  the  pay- 
ment of  the  claim. 

Kings  County  Special  Term,  April,  1862. 

MOTION  to  compel  executor  to  pay  costs  upon  the  ground 
that  he  had  unreasonably  resisted  the  payment  of  the  plain- 
tiff's demand  against  the  testator. 

This  action  is  upon  five  promissory  notes,  upon  which 
Henry  S.  Wilkin,  the  testator,  was  indorser,  and  of  which 
N.  Denton  Wilkin,  the  son  of  the  testator,  was  maker,  in 
all  $9,315. 

Before  commencing  the  action,  the  plaintiff  and  his  attor- 
ney called  upon  the  executor  several  times  in  regard  to  the 
payment  of  the  notes  ;  defendant  at  no  time  disputed  the 
claim,  or  denied  the  liability  of  the  testator  as  indorser ; 
he  at  no  time  set  up  or  claimed  that  there  was  any  defence 
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to  them.  The  executor  assigned  as  a  reason  for  not  paying 
when  called  upon,  an  unwillingness  to  sell  the  stock  and 
property  of  his  testator  to  pay  the  debt.  When  sued  upon 
the  notes,  the  executor  set  up  an  affirmative  defence,  which 
he  wholly  failed  to  establish  ;  judgment  was  rendered  in 
favor  of  the  plaintiff  for  the  amount  of  the  notes. 

HOOPER  C.  VAN  VORST,  for  plaintiff. 

1.  There  are  two  cases  in  which  the  court  is  authorized 
to  allow  costs  in  an  action  against  an  executor ;  one  is 
where  the  payment  is  unreasonably  resisted  ;  the  other, 
where  there  has  been  a  refusal  to  refer.  (3  JR.  S.,  5th  ed.,  p. 
176,  §  46.)  But  an  offer  to  refer  is  only  requisite  when  the 
claim  is  doubted  or  disputed.  (Id.,  pp.  175, 176,  §§  41,  43.) 

When  an  executor  has  doubts  of  the  justice  of  a  claim, 
he  must  express  them  distinctly  and  clearly.  (Dayton  on 
Surrogates,  2d  ed.,  351.) 

An  offer  to  refer  on  the  part  of  the  creditor  is  not  neces- 
sary, unless  the  claim  be  disputed.  Where  the  claim  is  not 
disputed,  but  is  unreasonably  postponed  or  resisted,  then 
the  estate  is  liable  for  the  resistance. 

J.  W.  FOWLER,  for  the  executor. 

The  executor  had  grounds  for  resisting  the  claim. 
There  was  no  refusal  on  the  part  of  the  executor  to  refer. 
To  be  charged  with  costs  he  must  have  refused. 

SCRUGHAM,  Justice.  This  action  was  commenced  on  the 
5th  February,  1861.  The  defendant's  testator  died  in  Oc- 
tober, 1859.  The  note  first  mentioned  in  the  complaint 
fell  due  on  15th  November,  1859,  and  the  others  at  suc- 
cessive intervals  of  three  months  thereafter,  until  15th  No- 
vember, 1860. 

It  is  shown  that  before  either  of  the  notes  matured, 
the  plaintiff  called  upon  the  defendant  in  regard  to  them, 
and  to  their  payment  by  him  as  executor  ;  and  that  subse- 
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quently,  in  the  year  1860,  and  after  the  maturity  of  some 
of  them,  he  had  several  interviews  with  the  defendant  upon 
the  same  subject.  Shortly  before  the  commencementof 
this  action,  and  some  time  after  the  maturity  of  all  of  the 
notes,  one  of  the  plaintiff's  attorneys  called  upon  the  de- 
fendant and  demanded  the  payment  of  them.  This  was 
after  the  time  mentioned  in  the  affidavit  of  the  defendant 
as  that  at  which  he  was  informed  of  the  matters  set  up  in 
his  answer.  The  plaintiff  and  his  attorney  state  that  at 
each  of  these  interviews  the  defendant  expressly  admitted 
the  liability  of  the  testator's  estate  for  the  payment  of  the 
notes,  and  although  the  defendant  contradicts  these  state- 
ments, it  is  apparent  that  such  liability,  if  not  expressly 
admitted,  was  not  disputed. 

In  every  three  months  for  the  period  of  a  year,  one  of 
these  four  notes  became  due  ;  payment  of  each  was  de- 
manded at  maturity,  and  notice  of  non-payment  given,  and 
the  attention  of  the  executor  was  particularly  called  to 
them  by  the  plaintiff  on  several  occasions  during  that 
period,  and  yet  he  made  no  inquiries  as  to  the  circumstan- 
ces connected  with  the  making  and  indorsing  of  them,  until 
after  the  last  of  them  had  become  due,  and  then  sets  up  an 
affirmative  defence,  which,  as  appears  from  the  referee's 
report,  he  failed  to  sustain  by  evidence. 

From  these  circumstances,  and  the  unanswered  allega- 
tions contained  in  the  moving  affidavits,  I  conclude  that 
the  defence  was  instituted  rather  for  the  purpose  of  delay- 
ing than  in  the  expectation  of  defeating  the  plaintiff's  re- 
covery, and  therefore  that  the  payment  of  the  claim  was 
unreasonably  resisted  by  the  executor. 

An  order  will  be  entered  allowing  to  the  plaintiff  his 
costs  and  disbursements  of  this  action  against  the  defend- 
ant, Lefferts  G.  Wilkin,  executor,  &c.  of  Henry  S.  Wilkin, 
deceased,  to  be  entered  and  included  in  the  judgment  to 
be  entered  herein,  and  to  be  levied  of  the  property  and 
estate  of  the  said  Henry  S.  Wilkin,  deceased. 
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SUPREME  COURT. 


WILLIAM  Gr.  SANDS,  receiver  of  the  ^BTNA  INSURANCE  COM- 
PANY of  Utica  agt.  CHARLES  ST.  JOHN,  impleaded  with 
NELSON  BIRDSALL. 

Where  there  is  a  new  promise  to  pay  a  debt  barred  by  the  statute  of  limitations) 
it  is  not  necessary  to  count  upon  it  as  a  new  contract  ;  but  the  action  may  be 
brought  upon  the  original  obligation.  (See  4  Kern.,  21.) 

Under  the  Code,  the  objection  that  the  action,  whether  legal  or  equitable,  was  not 
commenced  within  the  time  limited  by  statute,  can  only  be  taken  by  answer. 
(Code,  §  74.) 

Even  where  it  appears  on  the  face  of  the  complaint  in  an  equitable  action,  that  the 
statute  of  limitations  is  a  bar  to  the  action,  the  defendant  cannot  demur  to  the 
complaint.  (Approving  of  the  decision  in  Lefferts  agt.  Hollister,  10  How. 
Pr.  R.,  383;  and  Butler  agt.  Mason,  16  id.,  546;  and  disapproving  of  the 
decision  in  Genet  agt.  Tallmadge,  1  Code  R.  N.  S.,  346.) 

It  is  therefore  unnecessary  and  improper  for  the  plaintiff  to  allege  in  his  complaint 
any  facts  and  circumstances  to  anticipate  and  avoid  the  defence  of  the  statute  of 
limitations.  (Butler  agt.  Mason,  supra;  and  overruling  the  decision  on  this 
point  in  Bracket  agt.  Wilkinson,  13  How.  Pr.  R.,  102.) 

Consequently,  where  in  an  action  on  a  capital  stock  note  by  the  receiver  of  a  mutual 
insurance  company,  it  was  alleged  in  the  complaint  that  the  insurance  company 
and  a  former  receiver  were  restrained  by  injunction  about  five  years  from  bringing 
any  action  on  the  note  in  suit,  held,  that  the  allegations  were  immaterial,  and 
could  not  be  taken  as  true,  by  reason  of  the  omission  of  the  defendant  to  deny 
them. 

The  six  years'  statute  of  limitations  is  applicable  to  capital  stock  notes  of  mu- 
tual insurance  companies.  And  under  a  late  decision  of  the  court  of  appeals, 
(Howland  agt.  Edmonds,  reported  post  p.  152,)  such  notes  are  held  to  be  pay- 
able o?i  demand;  and  the  statute  of  limitations  begins  to  run  thereon  from  their 
dates. 

Heard  at  the  Broom  e  General  Term,  in  Nov.  1861. 

Decided  in  May,  1862. 

Present,  BALCOM,  CAMPBELL  and  PARKER,  Justices. 

APPEAL  from  an  order  made  at  the  Delaware  special  term 
in  May,  1861,  overruling  plaintiff's  demurrer  to  the  fourth 
defence  contained  in  the  answer. 

This  action  was  brought  upon  a  note  of  the  defendants, 
which  reads  as  follows  : 

"  $420.  —  For  value  received,  in  policy  No.  239,  dated 
28th  March,  1851,  issued  by  the  ^Etna  Insurance  Company 
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of  Utica,  we  promise  to  pay  the  said  company,  or  their 
treasurer  for  the  time  being,  the  sum  of  four  hundred  and 
twenty  dollars,  in  such  portions,  and  at  such  time  or  times 
as  the  directors  of  -said  company  may,  agreeably  to  their 
charter  and  by-laws,  require.  ST.  JOHN  &,  BIRDSALL." 

The  defendants  answered  as  follows  : 

Fourth.  —  And  for  a  further  and  separate  answer  to  said 
complaint,  this  defendant  alleges  that  neither  of  the  causes 
of  action  set  forth  in  said  complaint  accrued  within  six 
years  next  preceding  the  time  of  the  commencement  of  this 
action,  and  that  said  action  was  not  commenced  within  six 
years  next  after  the  said  causes  of  action  and  each  of  them 
accrued,  and  that  the  plaintiff  is  therefore  barred  by  the 
statutes  of  this  state,  concerning  the  time  of  commencing 
civil  actions,  from  having  or  maintaining  this  action  against 
this  defendant  ;  and  this  defendant  in  this  his  answer  sets 
up  the  said  statute  in  bar  of  a  recovery  against  him  in  said 
action,  on  account  of  the  causes  of  action  set  forth  in  said 
complaint,  or  either  of  them.  Wherefore  this  defendant 
prays  for  judgment  against  the  plaintiff,  for  his  costs  and 
disbursements  in  this  action. 

The  plaintiff  demurs  to  the  fourth  defence  set  forth  in 
the  answer  of  the  defendant  Charles  St.  John,  in  this  ac- 
tion, and  for  grounds  of  demurrer  specifies  the  following  : 

1st.  That  the  same  does  not  constitute  a  defence  to  said 
action. 

2d.  That  the  same  is  no  answer,  and  not  applicable  to 
the  action. 

3d.  That  the  defendant's  note  is  capital  stock,  and  is  not 
yet  subject  to  the  statute  of  limitations. 

The  action  was  brought  to  trial  upon  the  issue  of  law 
thus  formed,  before  Mr.  Justice  BALCOM,  at  the  court-house 
in  Delaware  county,  on  the  last  Tuesday  of  May,  1861,  who 
found,  and  decided  as  conclusions  of  law,  as  follows  : 

I  find  and  hold  that  the  fourth  defence  set  up  in  the 
answer  contains  new  matter,  which,  upon  its  face,  consti- 
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tutes  a  defence  to  this  action ;  and  that  the  plaintiff's  de- 
murrer to  said  defence  is  not  well  taken,  and  it  is  over- 
ruled, with  costs  ;  but  the  plaintiff  may  withdraw  said  de- 
murrer within  twenty  days  after  service  of  a  copy  of  this 
decision  on  his  attorney,  on  payment  of  the  costs  occa- 
sioned by  said  demurrer. 

From  this  decision  the  plaintiff  appealed  to  the  general 
term. 

HENRY  R.  MYGATT,  for  plaintiff. 
J.  "W.  GOTT,  for  defendant. 

BALCOM,  P.  Justice.  The  defence  of  the  statute  of  limi- 
tations in  this  case  is  set  up  in  nearly  the  same  form  that 
such  defence  was  interposed  in  actions  at  law  under  our 
former  system  of  pleading.  (See  2  Chit.  PL,  450  ;  Bell  agt. 
Yates,  33  Barb.,  627.)  But  that  system  was  abolished  in 
]  848,  when  the  Code  of  Procedure  was  enacted.  (Laws  of 
1848,  p.  497.)  The  system  of  pleading  prescribed  by  the 
Code  is  sui  generis,  though  more  like  that  which  formerly 
prevailed  in  courts  of  equity  than  any  other. 

Under  the  old  system,  the  plaintiff  had  no  right,  in  an 
action  at  law,  to  allege  facts  in  his  declaration  to  head  off 
or  avoid  an  anticipated  defence,  such  as  the  statute  of  lim- 
itations ;  and  if  he  did  so,  such  facts  were  treated  as  sur- 
plusage, in  case  they  did  not  subject  the  declaration  to  the 
charge  of  duplicity.  (See  1  Chit.  PL,  228  to  235.)  Under 
that  system,  in  an  action  at  law  arising  on  contract,  to 
which,  prima  facie,  the  statute  of  limitations  was  a  defence, 
and  the  plaintiff  relied  upon  a  new  promise  of  the  defend- 
ant within  the  time  limited,  to  avoid  such  defence,  he  de- 
clared upon  the  original  contract  without  noticing  the  new 
promise.  (See  5  Wend.,  257;  9  id.,  293;  6  Barb.,  583.) 
And  under  the  Code  the  action  is  founded  on  the  original 
obligation ;  and  if  the  statute  of  limitations  is  set  up  in 
the  answer  as  a  defence,  any  matter  in  avoidance  of  it  may 
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be  proved  without  being  alleged  in  the  complaint.  (Essel- 
styn  agt.  Weeks,  2  Kern.,  635  ;  Waltermire  agt.  Westover,  4 
id.,  20,  21.)  This  court  is  not  at  liberty  to  hold  (whatever 
may  be  the  opinion  of  its  members)  that  the  new  promise 
is  the  substantive  cause  of  action,  and  that  the  original 
contract  is  only  to  be  looked  to  for  the  consideration  to 
sustain  such  promise.  The  decisions  of  the  superior  court, 
in  2d  Duer,  (609  and  626  ;)  section  110  of  the  Code  ;  the 
remarks  of  Vansantvoord  in  the  second  volume  of  his  Trea- 
tise on  Pleadings,  (2d  ed.,  pp.  268,  269  ;)  and  the  reasoning 
of  Judge  BRONSON  in  Van  Keuren  agt.  Parmelee,  (2  Comst., 
523,)  would  not  justify  this  court  in  disregarding  the  de- 
cisions of  the  court  of  appeals,  above  cited  from  2d  and 
4th  Kernan's  Reports.  We  are  therefore  compelled  by 
authority  to  declare  the  law  to  be,  that  where  there  is  a 
new  promise  to  pay  a  debt  barred  by  the  statute  of  limita- 
tions, it  is  not  necessary  to  count  upon  this  as  a  new  con- 
tract ;  but  the  action  may  be  brought  upon  the  original 
obligation.  (See  4  Kern.,  21.) 

Before  the  Code,  when  the  action  was  cognizable  only 
by  a  court  of  equity,  and  was  apparently  barred  by  the 
statute  of  limitations,  the  complainant  was  not  only  re- 
quired to  set  out  in  his  bill  the  original  cause  of  action, 
but  was  obliged  to  allege  facts  or  circumstances  therein, 
sufficient  to  avoid  the  effect  of  the  statute,  and  show  it  was 
not  a  defence  to  the  action,  or  the  bill  could  be  demurred 
to  for  the  want  of  equity.  (See  Story's  Eq.  PL,  §  751  ;  24 
Wend.,  587  ;  3  Barb.  Ch.  R.,  477  ;  Van  Hook  agt.  Whitlock, 
7  Paige,  373.)  And  it  was  then  well  settled,  that  a  plea  in 
bar  of  the  statute  of  limitations  to  a  bill  in  equity,  was  bad, 
unless  it  contained  a  general  denial  of  the  facts  and  circum- 
stances charged  in  the  bill,  which  would  avoid  the  statute, 
and  was  accompanied  by  an  answer  supporting  it,  by  a  par- 
ticular denial  of  all  such  facts  and  circumstances.  (See 
Goodrich  agt.  Pendleton,  3  John.  Ch.,  384  ;  Kane  agt.  Blood- 
good,  7  id.,  134  ;  Bogardus  agt.  Trinity  Church,  4  Paige, 


144       NEW  YORK  PRACTICE  REPORTS. 

Sands  agt.  St.  John. 

195  ;  1  Barb.  Ch.  Pr.,  128,  129  ;  Chapin  agt.  Coleman,  11 
Pick.,  331 ;  Stearns  agt.  Page,  I  Story's  R.,  204  ;  Story's 
Eq.  PL,  §  754  ;  Clayton  agt.  Winchelsea,  3  Younge  fy  Coll- 
yer's  R.,  683  ;  Foley  agt.  Hill,  3  Mylne  Sf  Craig's  R.,  475.) 
The  reason  for  requiring  the  defendant  to  deny  in  his  plea 
and  by  his  answer,  the  facts  and  circumstances  charged  in 
the  bill,  which  would  avoid  the  statute,  was,  that  the  court 
would  intend  that  the  matters  so  charged  against  the  de- 
fendant were  true,  unless  they  were  fully  and  clearly  de- 
nied, (see  3  John.  Ch.  R.,  391;  1  Barb.  Ch.  Pr.,  129,)  and 
when  such  matters  were  not  thus  denied,  it  was  held  that 
the  bill  furnished  a  perfect  answer  to  the  plea. 

I  have  no  doubt  that,  by  the  Code,  the  objection  that 
the  action,  whether  it  be  equitable  or  legal,  was  not  com- 
menced within  the  time  limited,  can  only  be  taken  by  ans- 
wer ;  for  such  is  the  plain  and  obvious  import  of  section 
74.  (See  Le/erts  agt.  Hollister,  10  How.  Pr.  R.,  383  ;  But- 
ler agt.  Mason,  16  id.,  546.)  The  decision  in  Genet  agt. 
Tallmadge,  (1  Code  R.  JV*.  S.,  346,)  that,  in  an  equitable 
action,  where  it  appears  on  the  face  of  the  complaint  that 
the  cause  of  action  is  barred  by  the  statute  of  limitations, 
the  defendant  may  demur  to  the  complaint,  was  virtually 
overruled  in  Butler  agt.  Mason,  (supra.)  I  think  the  deci- 
sion in  Genet  agt.  Tallmadge  is  contrary  to  the  plain  read- 
ing of  section  74  of  the  Code,  and  that  it  should  not  be 
followed.  The  views  of  Yansantvoord,  founded  upon  this 
decision,  must  be  discarded  with  it. 

It  follows,  from  the  foregoing  conclusions,  that  it  was 
unnecessary  for  the  plaintiff  to  allege  any  facts  or  circum- 
stances in  his  complaint,  to  head  off  or  avoid  the  defence 
of  the  statute  of  limitations.  Besides,  subdivision  2  of  sec- 
tion 142  of  the  Code  declares  that  the  complaint  shall  con- 
tain "  a  plain  and  concise  statement  of  the  facts  constitut- 
ing a  cause  of  action,  without  unnecessary  repetition."  And 
I  take  it  to  be  clear,  that  unnecessary  allegations  in  a  com- 
plaint are  immaterial,  and  may  be  stricken  out  on  motion 
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as  irrelevant  or  redundant.  (Code,  §  160.)  Justice  CLERKE 
held,  in  Butler  agt.  Mason,  (supra,)  that  it  is  irrelevant  to 
insert  an  allegation  in  a  complaint,  that  the  defendants 
have  not  resided  at  any  time  in  the  state  within  six  years 
before  the  commencement  of  the  action,  for  the  purpose 
of  anticipating  the  defence  of  the  statute  of  limitations, 
although  the  complaint  would  show  on  its  face,  without 
such  allegation,  that  the  claim  was  barred  by  the  statute. 
I  think  that  decision  is  in  harmony  with  the  spirit  as  well 
as  the  letter  of  the  Code,  and  that  we  should  follow  it. 
That  decision  is  plainly  in  conflict  with  the  one  made  by 
Justice  SMITH,  in  Bracket  agt.  Wilkinsons,  (13  How.  Pr.  R., 
102  ;)  and  I  think  the  latter  should  be  overruled.  (See  8 
How.  Pr.  R.,  470.)  It  will  hardly  do  to  hold  that  unneces- 
sary allegations  in  a  pleading  are  not  irrelevant  or  redund- 
ant, as  we  must,  if  we  follow  the  decision  in  Bracket  agt. 
Wilkinsons. 

Now,  as  the  allegations  connected  with  the  second  claim 
or  cause  of  action  set  out  in  the  complaint,  showing  that 
the  insurance  company  and  the  receiver,  Eames,  were  re- 
strained by  injunction,  about  five  years,  from  bringing  any 
action  on  the  note  in  suit,  were  immaterial,  they  cannot  be 
taken  as  true,  for  the  omission  of  the  defendant  to  deny 
them,  by  force  of  section  168  of  the  Code.  It  is  only  every 
material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  that  is  to  be  taken  as  true.  It  was  therefore 
unnecessary  for  the  defendant  to  accompany  the  defence 
of  the  statute  of  limitations  with  a  denial  of  the  above  men- 
tioned allegations,  to  prevent  the  court  taking  them  as  true. 

This  claim  or  cause  of  action  shows  the  note  therein 
mentioned  is  a  premium  or  deposit  note.  Hence  the  de- 
fendant would  have  the  right  to  prove  it  was  given  for  a 
policy  which  ran  only  one  year,  and  that  it  was  duly  as- 
sessed by  the  directors  of  the  company  in  1852  or  1853, 
for  a  portion  or  all  of  the  losses  and  expenses  for  which 
the  plaintiff  had  assessed  it,  and  that  in  one  of  those  years, 
VOL.  XXIII.  10 
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or  at  least  more  than  six  years  prior  to  the  time  the  action 
was  commenced,  payment  of  the  assessment  made  in  1852 
or  1853,  was  duly  demanded  of  the  defendant,  and  refused. 
These  facts  would  render  the  defence  of  the  statute  of  lim- 
itations applicable  to  such  claim  or  cause  of  action,  and 
would  compel  the  plaintiff  to  give  evidence  to  avoid  it. 

I  think  no  one  can  doubt  that  an  action  to  recover  an 
assessment  upon  a  premium  or  deposit  note  must  be  brought 
within  six  years  next  after  the  assessment  is  made,  and 
payment  thereof  demanded,  unless  facts  exist  to  prevent 
the  running  of  the  statute  of  limitations,  or  that  avoid  its 
effect.  (Code,  §  91.) 

The  foregoing  reasons  lead  to  the  conclusion  that  the 
defence,  that  the  several  causes  of  action  in  the  complaint 
did  not  accrue  within  six  years  next  preceding  the  time  the 
action  was  commenced,  is  well  pleaded  as  a  bar  to  the 
second  claim  or  cause  of  action  therein  set  out,  without 
being  accompanied  by  a  denial  of  the  allegations  inserted 
in  the  complaint  to  avoid  or  head  off  such  defence. 

The  allegations  in  the  first  claim  or  cause  of  action,  set 
out  in  the  complaint,  that  the  note  therein  described  is  a 
capital  stock  note,  and  was  used  as  such  in  effecting  the 
organization  of  the  ^Etna  Insurance  Company,  are  material 
and  necessary,  for  the  reason  there  is  no  averment  therein 
that  the  note  has  been  assessed  as  a  premium  or  deposit 
note,  and  it  is  in  the  form  of  such  notes.  The  note,  on  its 
face,  is  payable  at  such  time  or  times  as  the  directors  of 
the  JStna  Insurance  Company  might,  agreeably  to  their 
charter  and  by-laws  require,  and  the  presumption,  without 
any  allegation  or  proof  to  the  contrary,  would  be,  that  it 
was  given  and  taken  as  and  for  a  premium  or  deposit  note  ; 
(Dana  agt.  Munson,  23  JV.  F.  J?.,  564  ;)  and  no  recovery 
can  be  had  on  such  a  note  unless  it  has  been  duly  assessed. 
(19  JV.  F.  R.,  32.)  But  the  plaintiff  may  allege  and  prove 
that  the  note,  notwithstanding  its  form,  was  given  and 
taken  as  and  for  a  capital  stock  note,  and  used  as  such  in 
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organizing  the  insurance  company,  and  recover  the  entire 
amount  thereof,  without  showing  that  it  has  been  assessed  ; 
because  such  notes  are  payable  absolutely  at  maturity. 
(White,  receiver  agt.  Haight,  16  JV.  F.  R.,  310.) 

There  is  nothing  on  the  face  of  the  note,  as  it  is  des- 
cribed in  this  claim  or  cause  of  action,  or  on  the  face  of  a 
capital  stock  note  made  in  the  very  words  of  the  statute, 
to  show  that  actions  thereon  need  not  be  brought  within 
six  years  next  after  the  causes  of  action  accrue.  On  the 
contrary,  it  seems  to  me  to  be  plain,  that  by  section  91  of 
the  Code,  actions  on  such  notes  must  be  brought  within 
six  years  next  after  the  causes  of  action  accrue  thereon, 
and  I  do  not  think  any  statute  concerning  insurance  com- 
panies, in  which  such  notes  are  mentioned,  extends  the 
time  for  commencing  actions  on  them. 

Now,  as  all  capital  stock  notes  of  mutual  insurance  com- 
panies must  be  made  payable  or  deemed  payable  "  at  the 
end  of  or  within  twelve  months  from  date  thereof,"  (Laws 
c/1849,  p.  442,  §5,)  I  think  they  become  due  absolutely 
(saying  nothing  about  days  of  grace  thereon)  at  the  expi- 
ration of  twelve  months  from  their  dates,  without  any  re- 
quirement of  payment  by  the  directors. 

If  the  language  of  the  note  in  suit  had  been,  that  the  de- 
fendant promised  to  pay  the  directors  of  the  ^]tna  Insur- 
ance Company  the  money  therein  mentioned,  "  at  the  end  of 
or  within  twelve  months  from  the  date  thereof,"  I  should 
say  there  could  be  no  doubt  that  it  became  due  and  pay- 
able at  the  expiration  of  that  period,  or  that  the  statute  of 
limitations  then  began  to  run  on  it.  And  if  the  defendant 
gave  the  note  as  and  for  a  capital  stock  note,  the  law  pre- 
sumes he  had  knowledge  of  the  statute,  pursuant  to  which 
he  gave  it ;  and  he  should  be  deemed  to  have  known  that 
the  directors  of  the  company  could  require  him  to  pay  a 
portion  or  all  of  it  within  twelve  months  from  its  date  ;  but 
if  they  did  not  require  him  to  pay  the  same  within  that 
period,  it  became  due  and  payable  absolutely,  by  force  of 
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the  statute,  at  the  expiration  of  such  period.  I  therefore 
think,  if  the  note  is  a  capital  stock  note,  it  became  due 
and  payable  absolutely,  (saying  nothing  of  days  of  grace 
thereon,)  at  the  expiration  of  twelve  months  from  its  date, 
precisely  as  it  would  if  the  time  of  payment  had  been  stated 
therein,  in  the  very  words  of  the  statute. 

If  these  views  are  correct,  an  action  could  have  been 
commenced  on  the  note,  without  any  actual  request  or  de- 
mand of  payment,  at  the  expiration  of  twelve  months,  or 
twelve  months  and  three  days  from  its  date  ;  (8  Cow.,  271 ; 
3  Wend.,  13;  9  John.,  217;  16  JV.  F.  R.,  451;)  and  the 
statute  of  limitations  then  commenced  running  on  the  same. 

But  if  the  note  could  be  deemed  payable  on  demand,  or 
when  payment  thereof  should  be  required  after  the  expira- 
tion of  twelve  months  from  its  date,  it  was  due  and  pay- 
able when  given,  or  as  soon  as  the  twelve  months  elapsed, 
and  the  statute  of  limitations  began  to  run  on  it  when  it 
became  due  and  payable  ;  for  an  action  could  then  have 
been  commenced  on  it  by  the  holder  without  first  actually 
demanding  payment  of  it  of  the  defendant ;  the  bringing  of 
the  action  would  have  been  a  sufficient  demand.  (2  Parsons 
on  Con*.,  Id  ed.,  370  to  374  ;  13  Wend.,  267  ;  3  Denio,  12.) 
The  authorities  which  sustain  this  conclusion  were  not 
overruled  or  repudiated  in  Merritt  agt.  Todd,  (23  JV*.  F.  R., 
28,)  but  are  entirely  consistent  with  that  case.  And  I  do 
not  doubt  that  the  law  now  is,  as  it  always  has  been,  that 
the  statute  of  limitations  begins  to  run  on  a  note,  payable 
on  demand,  as  soon  as  it  is  made.  (See  2  Parsons  on  Cont., 
U  ed.,  372.) 

I  will  not  further  discuss  this  branch  of  the  case ;  but 
will  remark  that  my  views  of  it  harmonize  with  the  opinion 
of  the  general  term  of  this  court,  delivered  in  the  fourth 
district,  in  Bell  agt.  Yates,  (33  Barb.,  627,)  and  substan- 
tially agree  with  those  expressed  by  Justice  ALLEN  in  a 
dissenting  opinion  in  Rowland  agt.  Edmonds,  (33  Barb.,  433.) 

I  might  add,  that  it  seems  to  me  prudence  and  sound 
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policy  require  that  the  capital  stock  notes  of  mutual  insur- 
ance companies  should  be  paid  or  collected  within  less  than 
seven  years  from  their  dates,  and  "  invested  in  more  safe 
and  permanent  securities,  according  to  the  provisions  of 
the  8th  section  of  the  act  of  1849."  (See  16  JV.  F.  R.,  322  ; 
Laws  of  1849,  p.  444,  §8.) 

I  think  I  have  shown  that  the  six  years'  statute  of  lim- 
itations is  applicable  to  capital  stock  notes  of  mutual  in- 
surance companies  ;  and  if  so,  it  is  properly  pleaded  as  a 
defence  to  the  first  claim  or  cause  of  action  set  out  in  the 
complaint. 

I  can  see  no  objection  to  the  defendant  proving  in  sup- 
port of  the  defence  of  the  statute  of  limitations,  if  neces- 
sary, that  the  insurance  company  requested  him  to  pay  his 
note  as  part  of  the  capital  stock  of  the  company,  and  that 
he  refused  so  to  do  more  than  six  years  prior  to  the  time 
the  action  was  commenced ;  and  if  such  a  state  of  facts 
should  be  established,  the  six  years'  statute  would  be  a  bar 
to  the  first  claim  or  cause  of  action  in  the  complaint,  unless 
my  brethren  shall  hold  that  no  statute  of  limitations  runs 
on  the  capital  stock  notes  of  a  mutual  insurance  company 
during  the  existence  of  its  charter  or  the  time  it  does  busi- 
ness ;  which  I  do  not  think  can  be  done  without  putting 
an  unwarrantable  construction  upon  the  statutes  concern- 
ing such  notes  and  companies. 

I  will  also  remark,  that  the  plaintiff  can  only  demur  to 
an  answer  containing  new  matter,  where,  upon  its  face,  it 
does  not  constitute  a  counter-claim  or  defence,  (Code, 
§  153,)  and  that  a  demurrer  admits  the  allegations  in  the 
pleading  demurred  to  are  true ;  and  that  the  demurrer  in 
this  case  admits  that  neither  claim  or  cause  of  action  set 
out  in  the  complaint,  accrued  at  any  time  within  six  years 
next  before  the  time  the  action  was  commenced. 

For  the  foregoing  reasons,  I  am  of  the  opinion  the  deci- 
sion of  the  special  term,  overruling  the  demurrer  to  the 
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fourth  defence  contained  in  the  answer,  should  be  affirmed, 
with  costs. 

P.  S.  Since  writing  the  foregoing  opinion,  I  have  learned 
that  the  court  of  appeals  in  April  last,  decided  in  Rowland 
agt.  Edmonds,  that  notes  in  the  form  of  premium  notes, 
given  and  taken  as  and  for  capital  stock  notes,  and  used  as 
such  in  organizing  a  mutual  insurance  company,  are  pay- 
able on  demand,  and  that  the  statute  of  limitations  begins 
to  run  thereon  from  their  dates. 

PARKER,  J.,  delivered  an  opinion,  in  which  he  came  to 
the  conclusion  the  order  appealed  from  should  be  affirmed, 
with  costs. 

CAMPBELL,  J.,  concurred. 

Order  affirmed,  with  costs. 

PARKER,  J.  It  has  been  recently  decided  by  the  court 
of  appeals,  in  the  case  of  Rowland,  receiver,  fyc.  agt.  Ed- 
monds, that  the  statute  of  limitations  may  be  set  up  as  a, 
defence  to  an  original  stock  note  like  the  one  in  question. 

The  plaintiff's  counsel,  however,  insists  that  the  allega- 
tions in  the  complaint,  showing  that  the  receiver  was  re- 
strained from  collecting  the  notes  of  the  company  by  in- 
junction, bring  this  case  within  the  following  provision  of 
the  statute,  (Code,  §  105  :)  "  When  the  commencement  of 
an  action  shall  be  stayed  by  injunction  or  statutory  prohi- 
bition, the  time  of  the  continuance  of  the  injunction  or  pro- 
hibition shall  not  be  part  of  the  time  limited  for  the  com- 
mencement of  the  action" ;  and  that,  those  allegations  form- 
ing part  of  the  plaintiff's  case,  the.  answer  that  the  cause 
of  action  did  not  accrue  within  six  years,  does  not  go  far 
enough  to  constitute  a  defence,  inasmuch  as  the  complaint 
shows  that,  notwithstanding  such  fact,  the  plaintiff  is  still 
entitled  to  recover,  and  therefore  that  the  demurrer  to  the 
answer  is  well  taken. 

I  am  of  the  opinion  that  the  commencement  of  an  action 
upon  the  note  in  question  was  stayed  by  injunction,  within 
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the  meaning  of  the  statutory  provision  above  quoted,  as 
shown  by  the  facts  set  forth  in  the  complaint.  The  re- 
ceiver was  as  effectually  restrained  from  bringing  an  action 
upon  the  note,  as  though  the  injunction  had  been  obtained 
in  an  action  brought  by  this  defendant  against  him.  Being 
the  officer  of  the  court,  he  could  be  restrained  by  its  order 
made  in  the  suit  in  that  behalf  mentioned,  from  collecting 
any  of  the  notes  of  the  -company.  The  injunction  set  forth 
in  the  complaint  being  operative,  therefore,  as  to  this  note, 
the  case  is  brought  within  the  letter  of  the  statute,  and  I 
think  clearly  also  within  its  intent. 

But  the  chief  question  upon  this  point  is,  whether  the 
setting  up  of  the  injunction  in  the  complaint  made  it  neces- 
sary for  the  defendant,  in  his  answer  of  the  statute  of  lim- 
itations, to  deny  the  allegations  showing  the  injunction,  or 
to  confess  and  avoid  them.  If  the  allegations  respecting 
the  injunction  are  properly  in  the  complaint,  then  it  is  evi- 
dent that  the  answer  is  defective.  The  142d  section  of  the 
Code  prescribes,  so  far  as  facts  are  concerned,  that  the 
complaint  shall  contain  "  a  plain  and  concise  statement  of 
the  facts  constituting  a  cause  of  action,  without  unnecessary 
repetition";  and  section  160  provides  that  if  "  redundant 
matter  be  inserted  in  a  pleading,  it  may  be  stricken  out  on 
motion  of  the  party  aggrieved  thereby."  It  would  seem 
that  the  rule  of  pleading  under  the  Code  restricts  the  plain- 
tiff to  a  statement  of  the  facts  necessary  to  constitute  a 
cause  of  action,  and  that  whatever  is  stated  more  than  this, 
is  to  be  stricken  out  as  redundant. 

It  was  not  necessary  for  the  plaintiff  to  set  up  that  the 
commencement  of  an  action  on  the  note  had  been  stayed 
by  an  injunction,  to  make  out  his  cause  of  action,  (2  Kern., 
635,)  and  hence  it  seems  to  me  that  those  allegations  are 
redundant,  and  would  be  stricken  out.  I  know  that  Mr. 
Justice  SMITH,  in  an  analogous  case  held,  at  special  term, 
that  a  plaintiff  may  in  his  complaint  anticipate  the  defence, 
and  allege  matters  in  answer  thereto,  remarking  that  "  a 
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plaintiff  must  be  allowed  some  latitude  in  stating  his  case 
in  his  complaint,  which  is  to  follow  the  form  of  pleading  in 
practice  in  equity,  rather  than  at  law."  (13  How.,  102.) 
Mr.  Justice  HARRIS,  on  the  contrary,  held  in  an  equity  case, 
that  such  pleading  is  not  allowable  under  the  Code  ;  and 
when  the  plaintiff  set  up  matter  intended  to  meet  and  avoid 
an  anticipated  defence,  "  as  a  kind  of  replication  in  ad- 
vance," he  struck  it  out  as  redundant,  and  held  that  "  the 
plaintiff  is  to  state  the  facts  which  constitute  his  cause  of 
action,  and  nothing  more."  (8  How.,  470.)  This  seems  to 
me  better  to  consist  with  the  requirements  of  the  Code, 
than  the  case  in  13  How.,  and  I  conclude  that  the  allega- 
tions in  question  are  not  properly  in  the  complaint ;  and 
being  immaterial  as  a  portion  of  the  complaint,  it  was  not 
incumbent  on  the  defendant  either  to  deny  or  avoid  them 
in  his  answer,  and  they  do  not  stand  admitted  by  his 
omission  to  do  so.  (Code,  §  168.) 

It  follows  that  the  answer  is  not  defective  in  omitting  to 
notice  those  allegations,  and  does,  notwithstanding  them, 
constitute  a  defence  to  the  action. 

The  order  overruling  the  demurrer  was  right,  and  should 
be  affirmed. 


COURT  OF  APPEALS. 

WILLIAM  L.  HOWLAND,  receiver  of  the  NEW  YORK  PROTEC- 
TION INSURANCE  COMPANY,  respondent  agt.  JOHN  H.  ED- 
MONDS, executor,  and  SARAH  GREENMAN,  executrix,  of 
HIRAM  GREENMAN,  deceased,  appellants. 

A  promissory  note  given  in  the  form  of  premium  notes,  as  and  for  capital  stock  notes 
in  organizing  a  mutual  insurance  company,  is  payable  on  demand,  and  the  sta- 
tute of  limitations  begins  to  run  against  it  from  its  date. 

March  Term,  1862. 

THIS  action  was  tried  at  the  circuit  court  held  in  Oneida 
county,  before  the  Hon.  LE  ROY  MORGAN,  one  of  the  jus- 
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tices  of  this  court,  without  a  jury.  The  action  was  brought 
to  recover  the  amount  of  an  original  capital  stock  note,  in 
the  following  words  : 

"  $480. — For  value  received,  in  policy  No.  256,  dated 
Oct.  27,  1849,  issued  by  the  New  York  Protection  Insur- 
ance Company,  I  promise  to  pay  the  said  company,  or  their 
treasurer  for  the  time  being,  the  sum  of  four  hundred  and 
eighty  dollars,  in  such  portions  and  at  such  time  or  times 
as  the  directors  of  said  company  may,  agreeably  to  their  act 
of  incorporation,  require.  Signed.  HIRAM  GREENMAN." 

The  New  York  Protection  Insurance  Company,  on  the 
27th  October,  1849,  was  duly  incorporated  under  the  gen- 
eral act  providing  for  the  incorporation  of  insurance  com- 
panies, passed  April  10,  1849,  with  a  capital  of  $100,000, 
and  thereafter  commenced  business  by  the  issuing  of  poli- 
cies of  insurance.  The  company  sustained  large  losses, 
became  greatly  embarrassed,  and  was  unable  to  meet  its 
liabilities  as  they  matured,  and  on  the  llth  of  August, 
1853,  in  an  action  pending  in  the  supreme  court  against 
said  company,  an  order  was  made  appointing  a  receiver, 
and  this  plaintiff  was,  on  the  18th  of  September,  1855,  ap- 
pointed in  the  place  of  the  former  receiver,  who  had  died, 
and  with  the  same  powers. 

Prior  to  the  organization  of  the  company,  and  on  or 
about  said  27th  day  of  October,  1849,  Hiram  Greennian 
made  and  delivered  the  note  in  suit  as  one  of  the  original 
notes  required  by  the  statute  to  be  given  for  the  purpose 
of  organizing  the  company.  Said  Greenman,  the  maker  of 
the  note,  died  November  11, 1850,  and  letters  testamentary 
were  issued  to  the  defendants  February  8,  1851.  On  the 
15th  of  May,  1860,  the  supreme  court,  at  special  term,  on 
the  application  of  creditors  alleging  the  conceded  indebt- 
edness of  the  company  to  exceed  the  whole  value  of  the 
premium  notes  and  other  assets  of  the  company,  made  an 
order  directing  the  receiver  forthwith  to  collect  the  notes 
which  formed  the  original  capital. 
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It  appeared  that  the  indebtedness  of  the  company  ex- 
ceeded the  value  of  its  entire  assets.  The  plaintiff  gave 
notice  to  the  defendants  of  said  order  of  the  15th  of  May, 
1860,  and  demanded  payment  of  the  note  in  action. 

It  was  admitted  by  the  defendants  that  a  short  time  be- 
fore the  commencement  of  this  action,  payment  of  said 
note  was  demanded  of  them  by  the  plaintiff,  and  that  pay- 
ment thereof  was  refused. 

The  only  defence  relied  upon  was  the  statute  of  limita- 
tions. 

The  justice  decided  that  the  statute  of  limitations  did 
not  bar  the  plaintiff's  action,  and  refused  to  grant  a  motion 
made  by  the  defendants  for  a  non-suit,  and  judgment  was 
ordered  and  entered  for  the  plaintiff,  from  which  judgment 
the  defendants  appealed  to  the  general  term  in  the  fifth 
district,  where  the  judgment  was  affirmed  at  the  April 
general  term,  1861.  All  the  justices  at  the  general  term 
delivered  opinions.  Justices  BACON,  MULLIN  and  MORGAN 
for  affirmance,  and  Justice  ALLEN  for  reversal.  The  case 
is  reported  in  33  Barb.,  433. 

From  the  judgment  ordered  at  general  term  an  appeal 
was  made  to  this  court,  which  was  argued  at  the  January 
term,  1862,  and  decided  at  the  March  term  thereafter. 

A.  C.  MILLER  and  WARD  HUNT,  for  appellants. 
HENRY  R.  MYGATT,  for  respondent. 

DENIO,  J.  The  general  principles  involved  in  this  ques- 
tion are  very  well  established.  A  note  payable,  by  its 
terms,  on  demand,  may  be  prosecuted  immediately,  the  suit 
itself  being  a  sufficient  demand  ;  and  if  any  other  similar 
expression  be  used,  as  on  request  or  on  being  called  on,  the 
law  is  the  same,  and  no  demand  before  suit  brought  is  ne- 
cessary. ( Wenman  agt.  The  Mohawk  Ins.  Co.,  13  Wend., 
267  ;  Norton  agt.  Ellam,  2  Mees.  &  Welsh.,  461  ;  Waters 
agt.  Thamet,  2  Adolph.  #  Ell.,  JV.  S.t  757.)  On  the  other 
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band,  if  the  defendant's  liability  depends  upon  the  perform- 
ance of  a  condition  precedent,  it  is  very  plain  that  no  ac- 
tion will  lie  until  it  be  performed  ;  and  a  request  or  demand 
of  the  thing  claimed  may,  and  frequently  does  constitute 
such  a  condition,  to  the  obligation  of  performance  on  the 
part  of  the  defendant. 

When  that  is  the  case,  such  demand  before  suit  brought 
must  be  averred  and  proved  to  enable  the  plaintiff  to  main- 
tain the  action  ;  and  inasmuch  as  the  cause  of  action  must 
have  accrued  before  the  statute  of  limitations  can  com- 
mence to  run,  six  years  must  in  these  cases  have  elapsed 
after  the  making  of  the  demand,  before  the  statute  bar  will 
attach.  When  the  thing  promised  is  the  payment  of  a  sum 
of  money,  no  actual  demand  will  in  general,  as  we  have 
said,  be  necessary,  notwithstanding  the  terms  of  the  con- 
tract ;  but  it  is  nevertheless  in  the  power  of  the  parties  so 
to  frame  their  engagements  as  to  make  a  preliminary  de- 
mand essential.  And  so  likewise,  though  there  be  nothing 
in  the  terms  of  the  instrument  to  take  the  case  out  of  the 
general  rule,  the  attending  circumstances  and  the  nature 
of  the  duty  may  be  such,  that  the  words  which  mention  a 
demand  or  request  will  have  a  special  significance,  and  re- 
quire a  preliminary  demand  to  be  made.  An  instance  of 
the  first  description  occurs  in  Thorpe  agt.  Booth,  (Ryan  # 
Moody,  388,)  where  a  note  was  payable  twenty-four  months 
after  demand,  and  it  was  held  that  the  statute  did  not 
begin  to  run  until  the  demand  was  made  and  the  time  men- 
tioned had  elapsed.  Of  the  instances  in  which  it  is  held 
that  the  nature  of  the  debt  or  demand,  for  which  the  note 
was  given,  gives  character  and  significance  to  the  language 
respecting  the  request,  the  case  cited  from  3d  Penn.  Rep., 
149,  (Sinkler  agt.  The  Turnpike  Co.,)  is  a  sufficient  example. 
By  the  instrument  which  the  defendant  had  signed,  a  sum 
of  money  was  payable  "  in  such  manner,  in  such  propor- 
tions, and  at  such  times  as  should  be  determined"  by  the 
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president  and  managers  of  a  certain  turnpike  company,  in 
pursuance  of  an  act  of  the  general  assembly.  It  was  held 
that  the  statute  of  limitations  did  not  begin  to  run  until  a 
call  had  been  made  upon  the  subscribers,  pursuant  to  the 
statute  ;  but  this  was  upon  the  ground  that,  by  the  act,  the 
managers  were  to  arrange  the  stock  into  instalments  and 
call  for  the  money  as  it  might  be  wanted  during  the  con- 
struction of  the  road.  It  provided  in  express  terms  that 
no  action  could  be  maintained  on  the  subscription  until  the 
managers  had  first  fixed  a  time  for  payment  and  given  no- 
tice of  it.  The  cases  of  Miles  agt.  Bough,  (3  Jldolph  Sf  E., 
JV*.  £,  845,)  and  Ross  agt.  The  Lafayette  Brg.  Co.,  (6  Ind., 
299,)  proceed  upon  the  same  principle. 

The  law  is  the  same  as  to  the  notes  given  to  mutual  in- 
surance companies  having  charters  similar  to  that  of  the 
Jefferson  county  company  incorporated  in  1836,  (p.  42,  §6.) 
In  those  companies  the  statute  provided  that  the  notes 
should  be  payable  (except  as  to  the  five  per  cent,  required 
to  be  paid  down)  in  part  or  in  whole  at  any  time  when  the 
directors  shall  deem  the  same  requisite  for  the  payment  of 
losses  by  fire,  &c.  And  so  also  as  to  notes  given  upon 
effecting  insurance  in  the  companies  incorporated  under 
the  act  of  1849,  when  they  were  organized,  as  they  gener- 
ally were,  upon  the  system  of  premium  notes  assessable  for 
the  payment  of  losses  and  incidental  expenses.  All  these 
notes  were  given  in  the  same  language  as  the  one  before 
us,  the  form  of  which  was  no  doubt  borrowed  from  them  ; 
yet  it  was  always  held,  according  to  the  obvious  intention 
of  the  transaction,  that  no  action  could  be  maintained  upon 
them,  unless  an  assessment  had  been  first  made.  The  case 
of  Savage  agt.  Medbitry,  (  19  JV.  F.  R.,  32,)  was  an  action 
brought  upon  a  note  given  to  one  of  these  companies,  upon 
the  taking  out  of  a  policy  of  insurance  by  the  maker,  and 
was  in  the  same  language  as  the  note  now  under  consider- 
ation, and  there  had  been  no  assessment.  It  appears  upon 
examination  of  the  charter  and  by-laws  of  the  company, 
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that  it  was  organized  upon  the  system  of  premium  notes, 
assessable  for  losses,  and  it  was  held  that  the  plaintiff  could 
not  recover  for  the  want  of  an  assessment.  In  these  cases 
it  was  the  circumstances  outside  of  the  notes,  and  connected 
with  their  consideration,  which  attached  a  meaning  and 
purpose  to  the  peculiar  expressions  contained  in  them. 
Those  circumstances,  looked  at  in  connection  with  the 
terms  of  the  notes,  showed  that  they  were  not  made  for 
the  absolute  payment  of  the  sum  of  money  mentioned  in 
them,  or  for  any  sum,  but  as  an  engagement  to  pay  a  pro- 
portion of  the  losses  which  might  belong  to  the  makers  to 
pay,  not  exceeding  the  numerical  amount  mentioned  in  the 
notes,  when  an  assessment  for  that  purpose  should  be  made 
by  the  directors.  But  suppose  a  note  in  the  same  precise 
language  should  be  given,  upon  the  simple  loan  of  a  sum  of 
money  by  an  insurance  company  authorized  to  loan  money 
and  to  take  notes,  would  the  language  which  refers  to  the 
requirement  of  payment  by  the  directors  have  any  other  or 
different  meaning  than  the  words  "  on  demand,"  contained 
in  ordinary  notes  ?  I  know  of  no  reason  for  any  distinc- 
tion between  the  two  cases.  The  principle  of  the  authori- 
ties holding  that  these  words,  in  a  note  given  for  the  pay- 
ment of  money,  do  not  create  a  condition  precedent,  is, 
that  the  time  for  requiring  payment  is  left  to  the  uncon- 
troled  will  of  the  creditor.  When  that  is  found  to  be  the 
case,  no  condition  is  created  by  a  statement  that  the  money 
is  payable  on  demand  or  on  request,  or  when  required  by 
the  creditor,  or  when  the  language  contained  in  this  note 
is  used  ;  an  action  being  considered  in  all  such  cases  a  suffi- 
cient request. 

The  present  action  is  founded  upon  the  assumption  that 
the  note  was  payable  absolutely,  and  that  no  assessment 
was  required.  Upon  a  contrary  supposition,  the  defendant 
would  be  entitled  to  judgment  for  the  want  of  an  assess- 
ment, according  the  case  of  Savage  agt.  Medbury,  just  re- 
ferred to,  which  would  be  a  precise  precedent  for  such  a 
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judgment.  The  plaintiff  himself  therefore  contends  that 
the  exceptional  language  of  the  note  did  not  create  any 
condition  other  than  that  the  payee  might  require  the  pay- 
ment in  whole  or  in  part,  at  pleasure.  This  is  a  condition 
which  in  strictness  of  language  is  contained  in  every  note 
payable  on  demand.  The  maker  may  be  said  to  promise 
to  pay  the  money  mentioned,  provided  the  payee  shall  de- 
mand it,  and  whenever  he  shall  make  such  demand  ;  but 
this  is  a  condition  in  form  only,  and  not  in  substance  or  in 
legal  effect. 

The  plaintiff  is  quite  correct  in  assuming  that  the  money 
was  payable  absolutely,  and  that  no  assessment  was  neces- 
sary. We  had  occasion  to  examine  that  question  in  White 
agt.  Haight,  (16  JV.  F.  /?.,  310  ;)  looking  to  the  purpose  to 
which  these  notes  were  given,  and  to  the  language  of  the 
statute  requiring  them,  we  came  to  the  conclusion  that  they 
were  intended  to  be  securities  for  the  sums  of  money  men- 
tioned in  them,  in  the  same  absolute  sense  as  though  money 
Lad  been  paid  in  to  the  company  as  capital,  and  it  had 
been  loaned  out  by  it  on  these  notes.  The  consideration 
of  the  notes  was,  it  is  true,  the  agreement  on  the  part  of 
the  company  to  insure  the  parties  or  their  nominees  to  such 
an  aggregate  sum  as  that  the  premiums  would  amount  to  the 
money  mentioned  in  the  respective  notes.  When,  there- 
fore, the  maker  of  one  of  these  notes  should  have  paid  to 
the  company  the  amount  named  in  it,  he  would  be  entitled 
to  take  out  policies  in  his  own  name,  or  for  other  parties, 
until  the  amount  he  had  paid  in  satisfaction  of  the  note 
had  been  charged  in  premiums.  So  any  premium  which 
he  should  in  fact  pay  upon  insurance  obtained  from  the 
company,  would  at  the  same  time  be  a  payment  on  account 
of  his  note.  If  there  were  no  other  parties  interested  but 
the  makers  of  the  notes  and  the  corporations,  the  former 
ought  to  be  discharged  from  the  payment  when  the  com- 
pany should  have  failed  before  insurances  had  been  taken 
on  account  of  their  note.  But  this  would  defeat  the  pur- 
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pose  for  which  they  were  given,  which  was  to  furnish  a 
safe  capital  for  the  indemnity  of  all  parties  dealing  with 
the  company  on  the  subject  of  insurance.  It  was  to  pro- 
tect the  insured  parties  from  the  consequences  of  such  fail- 
ure of  the  company  that  the  notes  were  required  to  be 
given  before  a  company  was  allowed  to  go  into  operation. 
That  purpose  would  of  course  be  entirely  defeated,  and 
the  whole  plan  would  become  illusory,  if,  upon  the  insol- 
vency of  the  company,  the  notes  in  which  the  capital  was 
invested,  or  which  stood  in  the  place  of  capital,  should  all 
be  void  for  a  failure  of  consideration.  So  far  as  the  makers 
of  the  notes  had  absorbed  their  respective  amounts  in  pre- 
miums actually  before  the  failure,  they  would  be  satisfied, 
and  the  company  would  be  possessed  of  the  profits  realized 
upon  the  business  •  and  this  the  legislature  seems  to  have 
thought  would  in  such  a  case  be  a  sufficient  capital ;  and 
so  also  if  the  notes  had  been  paid  without  any  insurance 
having  been  effected  by  the  makers.  If  the  notes  remained 
on  hand  not  extinguished  by  the  payment  of  premiums  or 
otherwise,  they  were  to  stand  in  the  place  of  capital,  and 
to  be  available  for  the  payment  of  losses  or  otherwise.  The 
plan  of  obtaining  the  notes  of  others  in  advance  in  consid- 
eration of  engagements  to  insure  them,  when  they  should 
thereafter  call  for  insurance,  was  a  device  resorted  to  some 
years  before  the  passage  of  the  act  of  1849,  in  the  charters 
of  a  number  of  mutual  insurance  companies  granted  by  spe- 
cial statutes,  principally  in  the  city  of  New  York,  as  was 
explained  in  the  opinion  of  the  court,  in  White  agt.  Haigkt, 
The  system  was  the  same  in  all  these  cases.  The  notes 
were  to  be  given  for  premiums  in  advance  of  the  actual 
issuing  of  the  policies,  and  were  to  constitute  a  sort  of  cap- 
ital for  the  security  of  the  dealers,  and  were  to  be  payable 
at  all  events,  whether  the  makers  obtained  insurance  or 
not,  and  although  the  company  should  fail  and  go  into  the 
hands  of  a  receiver.  The  obligation  to  make  payment  in 
such  cases  was  fully  settled  in  this  court,  in  Deraismes  agt. 
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The  Merchants'  Mut.  Ins,  Co.,  (1  Comst.,  371,)  and  in  Brown 
agt.  Crooke,  (4  id.,  51,)  and  no  other  idea  could  be  enter- 
tained, consistently  with  giving  any  fair  scope  to  the  obvi- 
ous intention  of  the  system. 

The  note  under  consideration,  therefore,  was  an  absolute 
and  unconditional  obligation  to  pay  the  money  mentioned 
in  it,  when  by  its  legal  effect  it  should  mature.  It  was 
such  a  note  as  might  rightfully  be  received  in  establishing 
the  company,  for  though  not  in  terms  payable  in  twelve 
months,  as  required  by  the  fifth  section,  it  was  payable  on 
request,  which  the  law  construes  to  mean  immediately,  if 
such  be  the  pleasure  of  the  holder.  The  directors  whose 
determination  as  to  the  time  of  payment  is  mentioned  in 
the  note,  were,  as  the  governing  power  of  the  corporation, 
the  holders  of  the  paper  ;  and  the  statement  that  the  money 
should  be  payable  at  such  time  as  they  might  require,  was 
in  effect  a  provision  that  it  should  be  paid  on  the  demand 
of  the  payees.  It  is  therefore  to  be  governed  by  the  law 
which  declares  that  notes  payable  on  demand  may  be  sued 
at  any  time,  at  the  election  of  the  holders.  The  statement 
that  it  might  be  called  for  in  different  portions  or  instal- 
ments, was  for  the  purpose  of  enabling  the  company  to  re- 
quire the  payment  in  that  way ;  but  I  think  no  question 
arises  upon  that  feature,  inasmuch  as  no  demand  was  at 
any  time  made  for  any  part  of  the  money  less  than  the 
whole.  The  parties,  it  seems  probable,  adopted  a  form  for 
these  notes  not  entirely  appropriate  to  their  object,  and  it 
is  certainly  possible  that  the  want  of  an  accurate  percep- 
tion of  the  purposes  of  the  act  in  requiring  them  to  be 
given,  led  them  to  assume  an  engagement  for  the  payment 
of  money  absolutely,  when  they  supposed  they  were  only 
undertaking  to  pay  a  proportion  of  the  losses  according  to 
the  theory  of  the  Jefferson  county  act.  If  the  language  of 
the  notes  could  not  fairly  admit  of  any  other  construction 
than  that  the  signers  would  not  be  liable  in  this  action,  for 
whatever  might  be  the  requirement  of  the  act,  they  could 
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not  be  held  beyond  the  fair  meaning  of  the  terms  of  the 
contract  actually  made  by  them.  But  there  is  nothing  in 
the  language  of  the  note  to  qualify  the  effect  of  the  abso- 
lute engagement  to  pay  the  whole  amount  of  money  men- 
tioned in  it,  when  the  proper  officers  of  the  corporation 
should  call  for  it.  The  most  that  can  be  said  is,  that, 
taking  into  consideration  the  history  of  mutual  insurance 
companies,  and  the  terms  of  the  notes  used  where  a  guar- 
anty as  to  losses  only  was  intended,  there  is  a  fair  ground 
for  conjecturing  that  the  defendant  might  have  understood 
his  engagement  as  amounting  to  such  guaranty  and  nothing 
more.  But  as  the  language  used  can,  without  any  violence, 
be  accommodated  to  the  case  of  an  absolute  undertaking, 
payable  on  demand,  and  as  that  was  the  exigency  under 
which  the  contract  was  made,  the  law  requires  that  con- 
struction to  be  given,  and  will  not  admit  of  any  other. 

Considerable  reliance  is  placed  on  the  expression  in  the 
fifth  section  of  the  general  act,  to  the  effect  that  the  note 
therein  mentioned  shall  be  considered  a  part  of  the  capital 
stock  of  the  company.  The  plaintiff's  counsel  argues  from 
this  that  they  are  to  be  assimilated  to  the  capital  stock  of 
the  corporation,  in  the  quality  of  permanency,  and  that  the 
intention  must  therefore  be  to  have  them  kept  on  foot  dur- 
ing the  whole  period  of  the  company's  existence,  except  so 
far  as  portions  of  their  amount  may  be  needed  for  the  pay- 
ment of  losses.  Hence  it  is  inferred  that  they  cannot  be 
considered  as  instruments  payable  on  demand,  which  may 
be  collected  immediately.  The  argument,  if  otherwise  well 
founded,  would  prove  too  much,  for  on  that  assumption  it 
would  be  incumbent  on  the  plaintiff  to  show  the  extent  of 
the  losses  which  policy  holders  had  suffered,  in  order  to 
determine  what  portion  of  the  amount  should  be  collected. 
But  the  proper  answer  is,  that  the  term  capital  stock  is 
used  in  this  place  instead  of  capital,  the  meaning  being  that 
the  notes  shall  be  considered  in  the  light  of  contributed 
capital  or  funds,  to  be  employed  for  the  purposes  for  which 
VOL.  XXIII.  11 
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the  money  paid  in  by  the  stockholders  in  other  companies 
is  used.  Ordinarily  we  understand  by  the  capital  stock  of 
a  corporation  the  interest  of  the  shareholders  represented 
by  the  script  or  stock  certificates,  and  the  money  which 
they  pay  to  acquire  that  interest  in  the  capital  of  the  cor- 
poration. But  the  expression,  capital  stock,  is  frequently 
used  in  a  general  sense  to  denote  the  funds  possessed  by 
the  institution,  upon  which  it  transacts  its  business,  in  the 
same  manner  in  which  we  speak  of  the  capital  of  a  mer- 
chant, which  is  frequently  called  his  stock  in  trade  or  his 
capital  stock.  It  is  in  this  sense  in  which  it  is  used  in  the 
sentence  referred  to.  For  instances  of  the  same  kind,  see 
Laws  of  1853,  (ch.  465,  §3;)  Oswego  Starch  Factory  agt. 
Dolloway,  (21  JV.  Y.  R.,  449 ;)  The,  People  agt.  The  Bank  of 
the  Commonwealth,  (23  JV.  Y.  R,,  192-219.) 

It  remains  only  to  notice  one  or  two  cases  which  were 
referred  to  in  the  discussion  of  the  case  in  the  supreme 
court.  In  the  Goshen  Turnpike  Co.  agt.  Hurtin,  (9  John., 
217,)  the  action  was  on  a  promissory  note,  by  which  the 
defendant  promised  to  pay  the  plaintiff  $125  for  five  shares 
of  the  capital  stock  of  the  plaintiff's  corporation  "  in  such 
manner  and  proportion,  and  at  such  time  and  place  as  the 
plaintiff  should  from  time  to  time  require."  There  was  no 
averment  of  any  call  by  the  directors  or  other  determina- 
tion by  them  respecting  the  payment  of  the  amount  or  any 
part  of  it,  or  of  any  special  demand.  The  defendant  inter- 
posed a  general  demurrer,  and  judgment  was  given  for  the 
plaintiff.  It  is  impossible,  I  think,  to  point  out  any  differ- 
ence in  principle  between  that  case  and  the  present  as  to 
the  point  under  consideration,  and  the  opinion  of  the  court 
appears  to  me  to  show  that  this  point  was  deliberately  con- 
sidered. They  say  :  "  The  note  was  payable  in  money,  and 
payable  absolutely,  and  not  depending  on  any  contingency. 
It  was  in  effect  payable  on  demand,"  &c.  The  argument 
of  the  present  defendants  is,  that  the  note  now  in  question 
was  not  absolute  ;  that  it  required  action  on  the  part  of 


NEW  YORK  PRACTICE  REPORTS.  163 

Howland  agt.  Edmonds. 

the  board  of  directors  to  create  an  obligation  to  pay  it,  and 
that  it  is  not,  therefore,  payable  on  demand,  but  on  a  con- 
dition. The  argument  in  the  case  cited  appears  to  have 
been,  that  the  instrument  was  not  a  promissory  note,  not 
being  payable  absolutely,  but  on  a  contingency ;  that  the 
amount  was  only  payable  as  it  should  be  called  for  by  the 
company ;  to  which  the  court  responded,  that  it  was  not 
so ;  but  it  was  a  promissory  note,  payable  on  demand. 

The  Dutchess  Manufacturing  Co.  agt.  Davis,  (14  John., 
238,)  was  an  auction  on  a  subscription  to  the  stock  of  the 
plaintiff's  company,  payable  in  such  manner  and  propor- 
tion, &c.,  and  the  declaration  set  forth  regular  calls  for 
instalments  of  the  stock,  made  by  the  trustees.  The  plain- 
tiff recovered,  and  was  sustained  by  the  court.  The  case 
is  supposed  to  favor  the  views  of  the  present  defendants,  be- 
cause an  averment  of  the  making  of  calls  was  thought 
necessary  by  the  plaintiff,  and  there  was  no  intimation  that 
it  was  not  essential.  But  the  general  act  for  the  incorpo- 
ration of  manufacturing  companies,  under  which  that  com- 
pany was  incorporated,  makes  the  subscription  payable  by 
instalment  upon  the  call  of  the  trustees,  (1  R.  L.,  250,  §5,) 
and  the  case  therefore  belongs  to  the  same  class  with 
Throop  agt.  Booth,  and  Sinkler  agt.  The  Turnpike  Company, 
which  have  been  referred  to,  and  distinguished  from  the 
present  case.  * 

It  follows  from  these  considerations,  that  the  statute  of 
limitations  furnished  a  bar  to  the  present  action,  and  that 
the  judgment  of  the  supreme  court,  to  the  contrary,  ought 
to  be  reversed,  and  a  new  trial  awarded. 

All  the  judges  concurred,  except  SUTHERLAND,  J.,  (dis- 
senting,) and  SELDEN,  Ch.  J.,  absent. 
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EMIL  VAN  SCHONING  agt.  ANDREW  BUCHANAN  and  THOMAS 

MITCHELL. 

Where,  in  an  action  to  recover  the  possession  of-  personal  property  wrongfully  de- 
tained, the  verdict  is  in  favor  of  the  plaintiff,  and  assesses  the  value  of  the  pro- 
perty at  forty  dollars,  the  defendant  is  not  entitled  to  costs,  although  the  verdict 
does  not  award  any  damages  to  the  plaintiff. 

Heard  May  10  j  decided  May  24,  1862. 

Before  BOSWORTH,  Ch.  Justice,  and  MONCRIEF,  ROBERTSON, 
WHITE  and  BARBOUR,  J.  J. 

IN  this  action,  which  was  brought  to  recover  the  posses- 
sion of  personal  property  wrongfully  detained,  the  jury 
found  for  the  plaintiff,  and  assessed  the  value  of  the  pro- 
perty at  $40.  The  verdict  was  silent  as  to  the  question  of 
damages.  The  defendant  had  his  costs  taxed,  and  entered 
up  a  judgment  in  his  favor  for  such  costs  ;  directing  the 
$40  deducted  from  the  costs,  and  awarding  execution  for 
the  balance.  On  motion,  the  judgment  was  set  aside  as 
irregular,  (ante  p.  44,)  and  from  the  order  setting  it  aside 
the  defendant  appealed  to  the  general  term. 

W.  R.  STAFFORD,  for  appellant. 
A.  H.  REAVY,  for  respondents. 

By  the  court,  BOSWORTH,  Ch.  J.  Section  304,  sub.  2  of 
the  Code  enacts  that  "  costs  shall  be  allowed  of  course  to 
the  plaintiff  upon  a  recovery"  (§  304)  "  in  an  action  to 
recover  the  possession  of  personal  property,"  (sub.  2  of 
§  304.) 

So  long  as  this  provision  continues  in  force,  a  defendant 
cannot  have  the  costs  of  such  an  action  when  the  plaintiff 
recovers  therein.  The  plaintiff  has  recovered  in  this  ac- 
tion, and  the  plaintiff  is  entitled  to  costs.  But  subdivision 
4  of  ^  304  contains  a  provision  which  affects  the  question 
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of  the  amount  of  costs  recoverable,  but  not  the  right  to 
costs.  That  provision  is,  that  the  plaintiff  shall  "  recover 
no  more  costs  than  damages,"  (when  his  damages  are  less 
than  $50,)  "  unless  he  also  recovers  property  the  value  of 
which,  with  the  damages,  amounts  to  fifty  dollars."  The 
plaintiff  recovered  property  of  the  value  of  $40,  but  the 
jury  assessed  no  damages  in  his  favor. 

The  legislature  undoubtedly  intended  to  permit  a  plain- 
tiff to  sue  for  and  recover  the  possession  of  personal  pro- 
perty, even  though  its  value,  with  the  damages  for  its  de- 
tention, might  not  amount  to  $50,  and  even  in  that  case  to 
recover  as  much  costs  as  damages.  And  it  may  be  stated 
as  a  rule,  without  an  exception,  that  wherever  a  plaintiff 
recovers  property  unjustly  detained,  he  is  entitled,  as  a 
matter  of  course,  and  as  a  strict  legal  right,  to  recover  at 
least  nominal  damages.  But  whether  he  recovers  six  cents 
damages  and  only  six  cents  costs,  or  recovers  no  damages 
and  collects  no  costs,  is  a  matter  of  only  twelve  cents  con- 
sequence so  long  as  he  cannot  in  any  event  be  compelled 
to  pay  costs. 

The  order  vacating  the  judgment  is  correct.  But  if  the 
plaintiff  desires  a  judgment  of  six  cents  damages  and  six 
cents  costs,  he  must  apply  for  leave  to  amend  the  verdict 
so  as  to  give  him  six  cents  damages.  Beemus  agt.  Beek- 
man  (3  Wend.,  667,  and  7  Cow.,  30,)  is  an  authority  that 
the  court  may  amend  the  verdict,  where  the  amendment 
made  follows  the  finding  as  a  necessary  legal  consequence 
of  such  finding.  (Burhans  agt.  Tibbits,  7  How.  Pr.  R.,  21.) 
The  order  appealed  from  declares  "  that  the  motion  to  set 
aside  the  judgment  entered  in  this  action  in  favor  of  the 
defendants  and  against  the  plaintiff,  *  *  be  and  the 
same  is  hereby  granted,  with  seven  dollars  costs  to  be  paid 
by  defendants  to  plaintiff's  attorney." 

If  the  verdict  is  to  be  amended,  it  should  be  done  at  spe- 
cial term  on  a  motion  for  the  purpose.  The  order  appealed 
from  does  not  purport  to  touch  that  question,  and  the 
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defendant,  alone,  appeals  from  it.  On  this  appeal,  all  that 
can  regularly  be  done  is  to  affirm  the  order,  with  $10  costs. 

BARBOUR,  J.,  did  not  concur  in  this  opinion,  but  was  in 
favor  of  affirming  the  order  on  the  ground  that  the  verdict 
settled  the  plaintiff's  right  to  nominal  damages,  and  that 
the  court,  on  this  appeal,  could  amend  the  verdict  accord- 
ingly, or  might  treat  it  as  having  been  amended  in  form  to 
correspond  with  its  legal  effect,  and  affirm  the  order. 

Order  affirmed,  with  $10  costs. 


COURT  OF  APPEALS. 

BETSEY  BERNHARDT  agt.  THE  RENSSELAER  &  SARATOGA 
RAILROAD  COMPANY. 

In  actions  for  injuries  resulting  from  negligence,  if  it  appears  from  the  evidence 
that  the  plaintiff  (or  the  deceased  who  is  represented  by  him)  was  guilty  of  any 
negligence  which  contributed  to  the  injury,  there  can  be  no  recovery;  and 
although  as  a  general  rule,  questions  of  negligence  belong  exclusively  to  the  jury, 
cases  may  arise  in  which  the  proof  of  negligence  would  be  so  clear  and  irresistible 
that  the  court  would  be  justified  in  granting  a  non-suit.  If,  however,  there  is 
any  conflict  in  the  evidence  going  to  establish  any  of  the  circumstances  upon 
which  the  question  depends,  it  must  be  left  to  the  jury. 

In  an  action  against  a  railroad  company  for  damages  for  injuries  in  causing  death, 
if  it  appears  by  the  evidence  that  the  engine  could  have  been  stopped  in  time  to 
have  saved  the  life  of  the  deceased,  the  defendant  would  be  liable,  notwithstand- 
ing the  impossibility  of  entirely  preventing  the  accident. 

It  seems,  that  where  there  is  some  evidence  tending  to  establish  such  negligence, 
(although  against  the  weight  of  evidence  adduced  by  the  defendants,)  the  verdict 
of  the  jury  finding  damages  against  the  defendants  will  not  be  disturbed. 

March  Term,  1861. 

THIS  action  was  prosecuted  to  recover  damages  for  the 
alleged  wrongful  killing  of  Gustavus  Bernhardt,  by  the 
defendants,  in  November,  1846,  by  running  a  locomotive 
engine  against  him,  in  the  city  of  Schenectady,  producing 
injuries  of  which  he  died.  The  defendants,  by  their  answer, 
denied  all  negligence  or  improper  conduct  on  their  part, 
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and  claimed  that  the  injuries  were  occasioned  by  the  negli- 
gence of  the  deceased.  The  cause  was  tried  at  the  Rens- 
selaer circuit  in  February,  1859,  before  Hon.  H.  HOGEBOOM 
and  a  jury.  At  the  close  of  the  plaintiff's  evidence,  the 
defendants'  counsel  moved  for  a  non-suit  upon  the  grounds, 

1.  That  no  negligence  on  the  part  of  the  defendants  had 
been  shown.  2.  That  the  evidence  showed  that  the  inju- 
ries complained  of  were  occasioned  by  the  carelessness  and 
negligence  of  the  deceased.  3.  That  the  evidence  showed 
that  the  carelessness  and  negligence  of  the  deceased  con- 
tributed in  a  material  degree  to  the  injuries  complained  of. 
4.  That  it  did  not  appear  that  the  plaintiff  was  without 
fault  in  producing  the  injuries  complained  of. 

The  court  overruled  the  motion,  and  the  defendants' 
counsel  excepted.  The  jury  found  a  verdict  for  the  plain- 
tiff for  $4,000  damages.  The  defendants  moved  for  and 
obtained  a  new  trial  on  a  case,  at  the  Albany  special  term, 
December,  1859.  (Reported  18  How.  Pr.  R.,  427.)  From 
this  decision  the  plaintiff  appealed  to  the  general  term  of 
the  third  judicial  district,  where  the  decision  at  special 
term  was  reversed,  and  judgment  ordered  upon  the  verdict, 
with  costs.  (Reported  19  How.  Pr.  R.,  199.)  From  the 
judgment  of  the  general  term  the  defendants  brought  an 
appeal  to  this  court; 

W.  A.  BEACH,  for  defendants,  appellants. 
LYMAN  TREMAIN,  for  plaintiff,  respondent. 

SELDEN,  J.  The  only  questions  in  this  case  arise  upon 
the  motion  for  non-suit.  When  the  motion  was  first  made 
at  the  close  of  the  evidence,  on  the  part  of  the  plaintiff,  it 
is  clear  that  a  case  had  been  made  which  the  judge  was 
bound  to  submit  to  the  jury.  Up  to  that  time  there  was 
no  proof  that  the  engine  bell  had  been  rung  at  all.  On  the 
contrary,  the  only  witnesses  who  had  spoken  on  that  sub- 
ject, viz.,  Sherman  and  West,  had  both  testified  that  they 
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heard  no  bell.  For  aught  that  appeared,  therefore,  the 
deceased  had  gone  upon  the  track  for  a  legitimate  purpose, 
without  any  notice  whatever  of  the  approach  of  the  engine, 
which,  from  the  slow  rate  at  which  it  was  moving,  would 
hardly  of  itself  have  attracted  attention  amid  the  noise  and 
confusion  proceeding  at  the  time.  But  the  case  was  very 
materially  changed  by  the  evidence  subsequently  adduced 
by  the  defendants,  and  the  motion  having  been  renewed 
after  this  evidence  was  given,  if,  upon  the  whole  case,  the 
plaintiff  should  have  been  non-suited,  the  judgment  must 
be  reversed. 

It  is  insisted,  ]  st.  That  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendants  to  be  submitted  to  the 
jury  ;  and  2d.  That  the  proof  of  negligence  on  the  part  of 
the  deceased  was  so  clear  and  conclusive,  that  the  plaintiff 
should  have  been  non-suited  on  that  ground. 

I  shall  consider  the  last  of  these  propositions  first.  In 
actions  for  injuries  resulting  from  negligence,  if  it  appears 
from  the  evidence  that  the  plaintiff,  or,  in  cases  like  this, 
the  deceased,  was  guilty  of  any  negligence  which  contrib- 
uted to  the  injury,  there  can  be  no  recovery  ;  and  although 
as  a  general  rule,  questions  of  negligence  belong  exclusively 
to  the  jury,  cases  may  no  doubt  arise  in  which  the  proof  of 
negligence  would  be  so  clear  and  irresistible,  that  the  court 
Avould  be  justified  in  assuming,  without  submitting  the 
question  to  the  jury,  that  negligence  was  established.  At 
the  same  time  it  is  obvious,  considering  the  nature  of  the 
question,  that  such  instances  must  be  rare.  If  there  is  any 
conflict  in  the  evidence  going  to  establish  any  of  the  cir- 
cumstances upon  which  the  question  depends,  it  must  be 
left  to  the  jury.  If  there  are  inferences  to  be  drawn  from 
the  proof,  which  are  not  certain  and  incontrovertible,  they 
are  for  the  jury.  If  it  is  necessary  to  determine,  as  in  most 
cases  it  is,  what  a  man  of  ordinary  care  and  prudence  would 
be  likely  to  do  under  the  circumstances  proved — this  in- 
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volving,  as  it  generally  must,  more  or  less  of  conjecture  — 
can  only  be  settled  by  a  jury. 

It  is  not  easy  to  suppose  a  case  in  which  the  court  would 
be  warranted  in  holding,  as  matter  of  law,  that  negligence 
was  proved.  If,  however,  an  individual  in  a  railroad  depot, 
where  engines  are  constantly  moving  about,  should,  without 
any  ostensible  object  or  apparent  reason,  place  himself  so 
near  one  of  the  tracks  that  an  engine  could  not  pass  with- 
out hitting  him,  and  while  there,  should  be  knocked  down 
and  injured  by  an  engine,  with  its  bell  constantly  ringing 
as  it  approached,  I  am  inclined  to  think  that  it  would  be 
the  duty  of  the  court  to  hold  the  party  injured,  guilty  of 
negligence,  without  taking  the  opinion  of  a  jury. 

In  the  present  case,  the  deceased  was  not  upon  the  track 
without  a  legitimate  object,  but  went  there  upon  a  sudden 
emergency.  He  judged  wrong  as  to  having  time  to  secure 
his  hat  before  the  locomotive  would  reach  him,  and  the 
question  is,  whether  this  error  betrayed  a  want  of  ordinary 
prudence.  In  determining  this  question,  the  time,  the  occa- 
sion, and  all  the  surrounding  circumstances'  are  to  be  taken 
into  consideration.  Men  of  prudence  do  not  judge  with 
the  same  accuracy  amid  noise  and  bustle  and  confusion  as 
at  other  times.  Here,  to  all  the  ordinary  stir  of  an  extensive 
railroad  depot,  was  added  the  disturbance  produced  by  a 
violent  wind  and  the  simultaneous  movement  of  a  company 
of  soldiers.  Strangers  suddenly  set  down  in  such  a  place, 
cannot  be  expected  to  act  with  the  same  precision  of  judg- 
ment as  under  more  familiar  and  less  disturbing  circum- 
stances. It  is  for  this  reason  that,  while  officers  and  em- 
ployees of  a  railroad  company,  who  are  upon  their  own 
ground  engaged  in  their  customary  occupations,  with  an 
experience  and  familiarity  with  the  business  that  enables 
them  accurately  to  appreciate  every  danger,  are  held,  in 
such  places,  to  the  exercise  of  the  strictest  vigilance  and 
the  most  exact  judgment.  The  conduct  of  travelers  upon 
the  road  is  more  liberally  regarded. 
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Can  it  be  said,  then,  in  view  of  these  obvious  considera- 
tions, that  the  court  was  bound  to  hold  the  deceased  guilty, 
as  a  conclusion  of  law,  of  a  want  of  ordinary  care,  without 
even  submitting  the  question  to  a  jury  ?  I  think  not.  The 
deceased  must  have  supposed  that  he  had  time  to  seize  his 
hat  and  get  off  of  the  track  before  the  engine  would  reach 
him.  The  result  shows  that  in  this  he  erred  ;  but  the  proof 
is  not  specific  and  clear  as  to  the  elements  of  time  and 
space  upon  which  his  judgment  was  based.  For  the  court, 
therefore,  to  hold  that  his  mistake  was  inexcusable,  would 
be  to  establish  the  principle  that  in  every  such  case,  error 
in  judgment  is  per  se  culpable  negligence.  This,  I  think, 
would  hardly  do.  Whether,  in  such  a  case,  the  error  was 
excusable  or  not,  can  only  be  settled  by  a  jury,  in  view  of 
all  the  circumstances  of  the  case  so  far  as  they  are  dis- 
closed, and  especially  when,  as  in  the  present  instance,  the 
deficiencies  in  the  proof  leave  the  case  open  to  many  uncer- 
tain inferences.  The  judge  was  right  in  submitting  this 
case,  so  far  as  the  point  under  consideration  is  concerned, 
to  the  jury. 

The  next  and  only  remaining  question  is,  whether  the 
plaintiff  should  have  been  non-suited  on  the  ground  that 
there  was  no  evidence  of  negligence  on  the  part  of  the  de- 
fendants to  be  submitted  to  a  jury. 

To  have  omitted  to  ring  the  bell  would  have  been  negli- 
gence, and  there  is  some  little  conflict  in  the  evidence  on 
this  subject — two.  witnesses  having  sworn  that  they  heard 
no  bell.  But  there  is  such  a  preponderance  of  evidence 
that  the  bell  was  rung,  that  the  jury  would  not  have  been 
warranted  in  finding  that  it  was  not,  and  had  they  done  so, 
it  would  have  been  the  duty  of  the  supreme  court  to  set 
aside  their  verdict  as  contrary  to  the  evidence. 

Again  :  it  would  be  impossible  for  the  jury,  upon  the 
evidence  given,  to  say  that  the  engineer  was  negligent  in 
not  stopping  the  engine  before  it  came  in  contact  with  the 
deceased,  because,  although  the  proof  is  not  very  clear  and 
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definite  as  to  the  distance  between  the  deceased  and  the 
engine  when  the  former  stepped  upon  the  track,  it  was 
evidently  very  short.  There  was  nothing,  therefore,  upon 
either  of  these  points  to  be  submitted  to  a  jury. 

This,  however,  is  not  decisive  of  the  case.  If  the  engi- 
neer could  not  avoid  all  collision  with  the  deceased,  it  was 
nevertheless  his  duty  to  cause  the  injury  from  that  collision 
to  be  as  slight  as  possible.  If  the  engine  could  have  been 
stopped  in  time  to  save  the  life  of  the  deceased,  the  defend- 
ants would  be  liable  in  this  action,  notwithstanding  the 
impossibility  of  entirely  preventing  the  accident.  It  is 
precisely  here  that  the  charge  of  negligence  against  the 
defendants  rests,  if  it  has  any  foundation  at  all. 

The  evidence  bearing  upon  this  point  is  decidedly  con- 
flicting. If  we  take  the  testimony  of  the  defendants'  wit- 
nesses, White  and  Beach  alone,  it  would  appear  that  the 
deceased  was  upon  the  track  in  front  of  the  engine,  and 
upon  being  struck  by  the  cow-catcher  was  immediately 
thrown  down  and  run  over  by  the  wheel  of  the  engine  ; 
that  in  fact  no  appreciable  time  intervened  between  the 
first  collision  and  the  fatal  injury.  But  the  testimony  of 
the  witness  West,  the  porter  of  the  Temperance  House, 
presents  the  matter  in  a  very  different  light.  Upon  his 
direct  examination,  speaking  of  the  deceased,  he  said  :  "  he 
was  close  up  to  the  track,  and  I  saw  him  entangled  with 
the  engine  ;  within  a  minute  or  two  after,  I  saw  him  stand- 
ing still."  Upon  his  cross-examination  Ije  said  :  "  I  could 
not  see  the  cow-catcher  hit  him  from  where  I  stood.  The 
first  movement  Bernhardt  made  after  the  cow-catcher  struck 
him,  he  stepped  a  step  northeast  ;  the  next  thing  was,  he 
stopped  and  could  not  move;  he  was  stepping  along  side  of 
the  engine;  he  was  then  on  the  side  of  the  engine  on  the 
west  side,  and  north  of  the  front  end  of  the  cow-catcher  ; 
the  track  there  run  about  north  and  south  ;  I  could  not  see 
then  whether  the  cow-catcher  was  then  in  contact  with 
him  ;  I  think  I  saw  some  part  of  the  engine  in  contact  with 
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some  part  of  his  person  ;  I  think  it  rubbed  him  a  little  back 
of  the  cow-catcher  ;  three  or  four  feet  back  from  the  rear." 
Assuming  the  honesty  of  this  witness,  those  details  show  a 
very  different  case  from  that  to  be  drawn  from  the  more 
brief  and  general  statement  of  the  other  witnesses.  The 
inference  from  this  testimony  is,  that  instead  of  being 
struck  and  instantly  thrown  down  by  the  cow-catcher, 
Bernhardt  was  first  caught  probably  by  some  part  of  his 
clothing ;  that  he  endeavored  to  extricate  himself,  but 
without  success,  and  that  he  kept  his  feet  and  continued 
the  struggle  until  he  had  got  past  the  cow-catcher  and  op- 
posite the  engine.  The  testimony  admits  of  no  other  inter- 
pretation consistently  with  the  integrity  of  this  witness. 
If  this  account  is  correct,  it  clearly  establishes  the  charge 
of  negligence.  It  proves  that  the  person  in  charge  of 
the  engine  could  not  have  had  his  eyes  upon  the  track 
before  him  at  the  moment  of  the  first  contact ;  because  it 
is  shown  that  the  engine  was  moving  so  slowly  that  it 
could  be  almost  instantly  stopped.  If,  then,  the  engineer 
had  seen  the  deceased  caught  by  the  cow-catcher,  he  could 
easily  have  stopped  before  all  that  is  related  by  the  witness 
West  had  occurred,  and  thus  the  life  of  Bernhardt  would 
have  been  saved.  This  view  of  the  case  receives  some  con- 
firmation from  the  testimony  of  Anderson  himself,  who  had 
charge  of  the  engine.  He  says :  "  I  did  not  see  Bernhardt 
when  the  cow-catcher  first  struck  him ;  Bernhardt  was 
about  down  on  the  track  when  I  first  saw  him."  If  this 
witness  permitted  his  attention  to  be  diverted  from  the 
track  upon  which  he  was  moving,  to  the  military  company 
or  other  object,  in  such  a  place  and  at  such  a  time,  he  was 
inexcusable,  and  the  company  is  liable  for  the  consequences. 
Whether  this  is  really  so  or  not,  is  of  no  importance  here. 
It  is  sufficient  that  there  was  some  evidence  tending  to 
establish  it.  The  duty  of  reconciling  this  evidence  with 
the  other  proof  in  this  case,  or  of  determining  the  credit 
to  which  the  witnesses  were  respectively  entitled,  could 
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only  be  performed  by  the  jury,  and  the  judge  was  therefore 
right  in  submitting  the  case  to  them.  I  have  said  nothing 
in  regard  to  the  fact  that  the  engine  was  left,  at  the  time 
of  the  accident,  in  charge  of  the  fireman,  although  it  is  at 
least  doubtful  whether  that  alone  would  not  have  made  it 
nece»sary  to  submit  the  case  to  the  jury  upon  the  question 
of  negligence  on  the  part  of  the  defendants,  as  the  incom- 
petency  of  the  fireman  to  manage  the  engine,  unless  incon- 
trovertibly  established,  must  have  been  passed  upon  by 
the  jury. 

It  follows  from  these  views,  that  the  judgment  of  the 
supreme  court  should  be  affirmed. 

NOTE. — If  this  case  is  to  be  considered  and  followed  as  authority  upon  the  facts 
of  negligence,  railroad  companies  may  well  despair  of  ever  being  able  satisfacto- 
rily to  establish  by  evidence  their  freedom  from  negligence  when  charged  with  it  in 
any  case.  On  looking  at  the  case,  it  would  seem  that  Judge  GOULD,  at  special 
term,  (18  How.,  427,  where  he  stated  the  plaintiff's  testimony  very  fully,)  came 
to  a  correct  conclusion  when  he  said  that  "his  (deceased's)  carelessness  is  proved 
beyond  mistake  or  contradiction ;"  and  we  think  he  might  have  said  that  it  was  not 
only  carelessness,  but  presumption  and  daring.  However,  the  cause  having  been 
submitted  to  the  jury,  they  must  have  found,  not  only  no  carelessness  or  negligence 
on  the  part  of  the  deceased,  but  positive  negligence  on  the  part  of  the  defendants, 
as  they  found  a  verdict  of  $4,000  damages  against  the  defendants.  The  general 
term,  by  INGRAHAM,  J.,  (19  How.,  199,)  concluded  that  "  although  the  evidence 
is  such  as  to  have  sustained  a  verdict  in  favor  of  the  defendants,  if  the  jury  had  so 
found,  I  do  not  think  that  the  negative  of  the  question  as  to  the  plaintiff,  whether 
culpably  negligent  or  not,  to  be  so  clear  as  to  warrant  the  court  to  decide  thereon 
as  matter  of  law,  and  refuse  to  submit  it  to  the  jury.  And  more  especially  should 
such  a  question  be  submitted  to  the  jury,  where  some  of  the  matters  relied  upon  to 
make  out  negligence  depend  upon  contradictory  testimony."  Therefore,  without 
passing  upon  the  question  whether  the  verdict  of  the  jury  was  against  the  weight  of 
evidence,  although  the  exceptions  brought  up  the  whole  case  on  appeal,  the  verdict 
of  the  jury  was  sustained. 

It  appears  that  there  were  but  two  principal  facts  claimed  as  negligence  against 
the  defendants,  which  came  up  before  the  court  below.  One  was,  whether  the  bell 
on  the  engine  was  rung ;  and  the  other,  whether  the  engine  could  not  have  been 
stopped  if  the  man  in  charge  had  kept  a  proper  look-out  before  coming  in  contact 
with  the  deceased.  Upon  both  of  these  points  the  court  of  appeals  say  that  there 
vras  such  a  preponderance  of  evidence  in  favor  of  the  defendants,  that  the  jury  would 
not  have  been  warranted  in  finding  against  them,  and  had  they  done  so,  it  would 
have  been  the  duty  of  the  supreme  court  to  set  aside  their  verdict  as  contrary  to 
evidence. 

But  the  court  of  appeals,  on  looking  into  the  testimony  of  the  principal  witness 
for  the  plaintiff,  West,  has  discovered  some  testimony  (if  testimony  it  may  be  called, 
which  the  courts  below  did  not  discover)  by  which  it  has  come  to  the  conclusion  that 
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Staying  proceedings  in  other  actions  by  injunction. 

Brooklyn  Special  Term,  June,  1862.  * 

MOTION  by  plaintiff  to  restrain  proceedings  in  two  other 
actions,  by  injunction. 

DUNCAN  Me  MARTIN,  for  plaintiff". 
PHILIP  F.  SMITH,  F.  W.  GESSENHAINER,  JR.,  NATHANIEL 
F.  WARING  and  ELIAS  J.  BEACH,  for  defendants. 

SCRUGHAM,  Justice.  The  plaintiff  seeks  by  an  injunction 
in  this  action  to  restrain  proceedings  in  two  other  actions, 
both  of  which  are  in  this  court.  If  the  commencement  of 
this  action  furnishes  a  reason  for  staying  the  proceedings 
in  those,  applications  should  be  made  in  each  of  them  upon 
notice  for  an  order  staying  their  proceedings  until  the  de- 
termination of  this. 

An  injunction  will  not  be  issued  in  one  action  to  stay  the 
proceedings  in  another,  when  both  are  in  the  same  court. 
(Jlrndt  agt.  Williams,  16  How.,  244  ;  Dedrick  agt.  Hoysradt, 
4  How.,  350  ;  Hunt  agt.  Farmers'  Loan  Co.,  8  How.,  416  ; 
Grant  agt.  Quick,  5  Sand.,  612.) 

The  motion  is  denied. 

the  charge  of  negligence  was  clearly  established  against  the  defendants,  in  not  stop- 
ping the  engine  after  it  had  come  in  contact  with  the  deceased,  and  before  he  was 
fatally  injured — giving  the  testimony  of  the  witness  in  detail.  It  seems,  that  the 
court  would  have  been  spared  the  allusion  to  that  'testimony,  if  they  had  looked  a 
little  further  into  the  case,  or  to  Judge  GOULD'S  opinion,  where  the  principal  tes- 
timony of  this  same  witness  is  given  very  fully.  He  there  says  that  "it  was  just 
before  this  engine  came  along  beside  the  deceased,  that  his  hat  blew  off,  and  the 
deceased  started  in  pursuit  of  it,  and  in  so  doing  stepped  upon  the  track  where  the 
engine  was  coming,  just  in  time  to  put  his  person  or  his  foot  (the  witness  can 
not  say  which)  within  reach  of  the  cow-catcher  of  the  engine;  he  was  hit,  thrown 
down,  his  left  leg  was  run  over  by  one  wheel  or  two  of  the  forward  truck;  THE 
ENGINE  WAS  INSTANTLY  STOPPED,  not  having  run  over  Jive  feet  after  hitting  the 
man,  and  the  man  was  taken  up.  He  died  in  about  a  week,  from  mortification 
consequent  on  the  amputation  of  the  leg."  This  testimony  was  corroborated  by 
two  credible  witnesses  for  the  defendant. — REP. 
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SUPREME  COURT. 

JOHN  MCCLELLAND  agt.  GEORGE  REMSEN,  sheriff  of  Kings 

county. 

The  authority  of  one  co-partner  to  sell  the  co-partnership  property  to  a  particular 
creditor  or  creditors  in  payment  of  their  debts,  has  been  judicially  determined, 
and  is  now  the  settled  law. 

There  is  an  obvious  distinction  in  principle  between  an  assignment  by  a  debtor  of 
his  property  to  trustees,  upon  trust  for  the  payment  of  particular  and  specific 
debts,  reserving  the  surplus  to  the  debtor,  and  an  assignment  by  a  debtor  of  his 
property  and  effects  to  his  creditor,  upon  the  trust  to  sell  and  pay  his  own  debt, 
reserving  the  surplus  to  the  debtor  or  his  assigns. 

The  latter  is  in  effect  a  mortgage,  and  when  the  debt  which  it  is  designed  to  secure 
is  paid,  the  property  reverts  to  the  original  owner.  In  such  a  case  the  assignee 
does  not  acquire  the  entire  legal  interest  in  the  property  conveyed  subject  to  the 
trust,  but  a  specific  lien  upon  it;  and  the  property  is  still  subject  to  the  process 
of  the  courts,  and  may,  subject  to  the  lien  of  the  mortgage  creditor,  be  devoted 
to  the  satisfaction  of  the  other  creditors'  debts. 

When  property  is  assigned  and  transferred  to  a  creditor  to  secure  the  payment  of  a 
debt,  the  surplus,  without  any  special  reservation  in  the  deed,  would  revert  to 
the  assignor  the  moment  the  debt  was  paid  and  the  purpose  of  the  conveyance 
accomplished.  A  special  reservation  can  do  no  more,  and  it  is  not  evidence  of  a 
fraudulent  intent. 

General  Term,  Second  Judicial  District,  May  24,  1862. 
BROWN,  EMOTT,  SCRUGHAM  and  LOTT,  Justices. 

JAMES  TROY,  for  plaintiff. 
N.  F.  WARING,  for  defendant. 

By  the  court,  BROWN,  Justice.  William  McClelland  and 
one  Elizabeth  Hasluck,  the  wife  of Hasluck,  were  co- 
partners in  the  business  of  selling  wines  and  liquors  of 
various  descriptions,  at  the  corner  of  Myrtle  avenue  and 
Pearl  street,  in  the  city  of  Brooklyn,  under  the  name  and 
firm  of  William  McClelland  &  Co.  The  plaintiff,  John  Me 
Clelland,  was  a  creditor  of  the  firm,  his  debt  being  $357, 
for  goods  sold  and  delivered.  On  the  2d  of  June,  1860,  an 
instrument  in  writing  was  executed  and  delivered  to  the 
plaintiff,  bearing  date  on  that  day,  and  purporting  to  be 
made  between  William  McClelland  and  Elizabeth  Hasluck, 
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co-partners  under  the  name  and  firm  of  William  McClel- 
land &  Co.  of  the  first  part,  and  John  McClelland  of  the 
second  part.  It  recited  the  existence  of  the  debt  for  $357 
to  John  McClelland,  their  inability  to  pay  it,  and  their  wil- 
lingness to  assign  the  co-partnership  property  for  the  benefit 
of  the  creditor.  It  then  proceeds  to  assign  over  the  goods, 
merchandize,  accounts,  choses  in  action,  and  effects  of  the 
firm  to  the  plaintiff,  upon  the  trust  to  sell  and  convert  into 
money,  either  at  public  or  private  sale,  and  to  collect  the 
debt  and  choses  in  action,  pay  all  reasonable  expenses  and 
costs  of  executing  the  assignment,  and  with  the  residue 
pay  the  debt  due  to  the  plaintiff  of  $357,  with  interest,  and 
then  to  pay  whatever  may  remain  of  such  moneys,  if  any, 
to  the  parties  of  the  first  part  to  the  said  instrument.  This 
paper  was  executed  under  seal  by  William  McClelland,  in 
the  name  of  Wm.  McClelland  &  Co.,  but  there  was  no  evi- 
dence that  Elizabeth  Hasluck,  the  other  partner,  assented 
to  it,  or  was  made  aware  of  its  execution  at  the  time.  The 
plaintiff  took  the  actual  possession  of  the  assigned  property 
within  a  few  days  of  the  date  of  the  instrument,  and  had 
such  possession  at  the  time  the  defendant  or  his  officer 
made  the  levy  hereinafter  referred  to.  On  the  20th  of 
June,  1860,  Elizabeth  Hasluck  confessed  a  judgment  in  this 
court  to  one  William  F.  Howe,  for  the  sum  of  $605,  which 
was  duly  docketed  on  the  same  day,  and  two  days  there- 
after an  execution  upon  the  same  was  put  into  the  hands 
of  the  defendant,  George  Remsen,  sheriff  of  Kings  county, 
who  seized  and  sold  the  goods  in  question,  realizing  there- 
from, after  deducting  his  fees,  $289.90.  The  plaintiff 
thereupon  brought  this  action,  to  recover  the  value  of  the 
goods,  which  was  tried  before  Mr.  Justice  LOTT  at  the 
Kings  circuit,  and  where  the  foregoing  facts  appeared  from 
the  evidence.  A  motion  was  made  upon  the  trial  for  a 
non-suit,  which  was  denied.  The  judge  then  directed  the 
jury  to  find  a  verdict  for  the  plaintiff;  to  which  direction 
the  counsel  for  the  defendant  excepted.  The  jury  found  a 
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verdict  accordingly,  for  the  sum  of  $394.55,  the  amount  of 
the  indebtedness  of  William  McClelland  &  Co.  to  the  plain- 
tiff, with  the  interest.  The  exception  was  ordered  to  be 
heard  in  the  first  instance  at  the  general  term. 

The  existence  of  the  debt  from  the  firm  of  William  Me 
Clelland  &  Co.  to  the  plaintiff  was  not  disputed  upon  the 
trial,  so  that  the  relation  of  debtor  and  creditor  between 
the  parties  to  the  deed  of  assignment  was  duly  established. 
The  cases  distinguish — and  there  is  an  obvious  distinction — 
in  principle  between  an  assignment  by  a  debtor  of  his  pro- 
perty to  trustees  upon  trust  for  the  payment  of  particular 
and  specific  debts,  reserving  the  surplus  to  the  debtor,  and 
an  assignment  by  a  debtor  of  his  property  and  effects  to 
his  creditor  upon  the  trust  to  sell  and  pay  his  own  debt, 
reserving  the  surplus  to  the  debtor  or  his  assigns.  The 
latter  is  in  effect  a  mortgage,  and  when  the  debt  which  it 
is  designed  to  secure  is  paid,  the  property  reverts  to  the 
original  owner.  The  surplus  is  always  within  the  reach  of 
the  other  creditors,  and  can,  by  a  creditor's  bill,  or  pro- 
ceedings supplementary  to  the  execution,  be  attached  and 
appropriated  to  the  payment  and  satisfaction  of  their  debts. 
Such  a  disposition  of  a  debtor's  estate  is  therefore  free 
from  the  weightiest  objections  against  assignments  upon 
trust  to  third  persons  for  the  payment  of  debts.  There  is 
no  trustee  interposed  between  the  creditors  and  the  pro- 
perty of  their  debtor.  The  assignee  does  not  acquire  entire 
legal  interest  in  the  property  conveyed  subject  to  the  trust, 
but  a  specific  lien  upon  it ;  and  the  property  is  still  sub- 
ject to  the  process  of  the  courts,  and  may,  subject  to  the 
lien  of  the  mortgage  creditor,  be  devoted  to  the  satisfac- 
tion of  the  other  creditors'  debts.  When  property  is  as- 
signed and  transferred  to  a  creditor  to  secure  the  payment 
of  a  debt,  the  surplus,  without  any  special  reservation  in 
the  deed,  would  revert  to  the  assignor  the  moment  the  debt 
was  paid  and  the  purpose  of  the  conveyance  accomplished. 
A  special  reservation  can  do  no  more,  and  is  not  evidence 
VOL.  XXIII.  12 
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of  a  fraudulent  intent.  The  law  regards  mortgages,  and 
grants  and  conveyances  in  the  nature  of  mortgages,  to  se- 
cure antecedent  debts,  with  no  disfavor  ;  and,  under  proper 
limitations  as  to  possession  and  notoriety,  they  are  con- 
stantly upheld.  Assignments  of  property  upon  trust  to  pay 
debts,  giving  preferences,  have  never  been  favored  by  the 
courts,  and  will  only  be  upheld  when  they  fulfil  the  condi- 
tions which  the  law  finds  it  necessary  to  prescribe  for  the 
prevention  of  fraud.  Among  these  are,  that  the  debtor 
shall  devote  all  his  property  to  the  satisfaction  of  his  debts, 
without  condition  or  qualification,  and  that  he  shall  reserve 
nothing  from  the  assigned  property  to  himself,  until  all  his 
creditors  are  paid.  He  may  prescribe  the  order  in  which 
payments  shall  be  made,  giving  preference  to  favored  cre- 
ditors ;  but  if  he  reserves  any  part  of  the  estate  to  his  own 
use,  or  for  the  benefit  of  himself,  in  any  way.  until  the  debts 
of  all  his  creditors  are  satisfied,  the  assignment  will  be  ad- 
judged fraudulent  per  se,  and  absolutely  void.  For  autho- 
rity as  to  one  class  of  these  cases,  vide  Goodrich  agt.  Downs, 
(6  Hill,  438  ;)  Barney  agt.  Griffin,  (2  Corns.,  365.)  And  for 
authority  as  to  the  other  class,  vide  Leitch  agt.  Hollister, 
(4  Corns.,  211.)  In  the  latter  case  the  court,  in  speaking 
of  assignments  made  to  creditors  themselves  for  the  pur- 
pose of  securing  their  own  debts,  say  :  "  The  conveyance, 
whatever  may  be  its  form,  is  in  effect  a  mortgage  of  the 
property  transferred.  A  trust  as  to  the  surplus,  results 
from  the  nature  of  the  security,  and  is  not  the  object  or 
one  of  the  objects  of  the  assignment.  Whether  expressed 
in  the  instrument  or  left  to  implication  is  immaterial."  In 
view  of  these  authorities,  there  is  nothing  vicious  or  illegal 
in  the  form  of  the  instrument  under  which  the  plaintiff 
claims  to  recover  the  value  of  the  property. 

The  remaining  question  in  the  case  arises  upon  the  power 
of  one  partner  to  assign  over  and  transfer  to  a  creditor,  the 
partnership  effects  in  payment  of  or  as  security  for  the  pay- 
ment of  his  debt.  Elizabeth  Hasluck  did  not  unite  in  or 
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assent  to  the  executing  of  the  deed  of  assignment,  but  it 
was  the  act  of  William  McClelland  solely.  It  cannot  es- 
cape notice  in  this  connection,  that  while  the  plaintiff 
claims  the  property  under  an  instrument  made  in  the  name 
of  the  firm  by  one  co-partner,  the  defendant  claims  to  hold 
it  under  an  execution  issued  upon  a  judgment  confessed  by 
the  other  co-partner,  still  the  legal  problem  remains  to  be 
solved  by  the  aid  of  principle  or  authority.  The  right  of 
one  party  to  make  a  general  assignment  of  the  co-partner- 
ship effects  to  a  trustee,  for  the  payment  of  debts,  giving 
preferences,  has  been  denied  by  very  competent  and  res- 
spectable  authority,  and  probably  does  not  exist.  It  may 
still  be  regarded  as  an  open  question,  not  having  yet  passed 
the  ordeal  of  the  court  of  last  resort  in  this  state.  But  the 
authority  of  one  co-partner  to  sell  the  co-partnership  pro- 
perty to  a  particular  creditor  or  creditors  in  payment  of 
their  debts,  has  been  judicially  determined,  and  is  now  the 
settled  law. 

The  power  of  a  partner  to  dispose  of  the  property  of  the 
firm,  extends  to  assignments  of  it  as  security  for  antecedent 
debts,  as  well  as  for  debts  thereafter  to  be  contracted  on 
account  of  the  firm.  Lord  MANSFIELD,  in  a  celebrated  case, 
(Fox  agt.  Hanbury,  Cowp.,  445,)  decided  that  even  after 
an  act  of  bankruptcy  committed  by  one  partner,  an  assign- 
ment, bonafide,  of  partnership  effects  by  the  solvent  partner 
to  a  creditor  of  the  firm,  in  payment  of  his  debt,  was  bind- 
ing on  the  firm.  (Collycr  on  Partnership,  395.)  Mabbet  agt. 
White,  (2  Kern.,  442,)  decides  that  one  co-partner  has 
authority  to  sell  and  transfer  all  the  co-partnership  effects 
directly  to  a  creditor  of  the  firm  in  payment  of  a  debt, 
without  the  knowledge  or  consent  of  his  co-partner, 
although  the  latter  is  at  the  place  of  business  and  might  be 
consulted.  Nor  is  the  validity  of  the  sale  affected  by  the 
insolvency  of  the  firm  at  the  time,  and  the  preference  which 
the  purchasing  creditor  will  thus  acquire  over  the  others. 

If  I  am  right  in  thinking  the  instrument  of  assignment 
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made  by  William  McClelland  in  the  name  of  the  firm  to  the 
plaintiff,  a  mortgage,  or  an  instrument  in  the  nature  of  a 
mortgage,  then  it  is  within  the  principle  of  the  decisions 
referred  to,  and  is  effectual  to  pass  the  title  to  the  goods, 
for  all  the  purposes  of  the  action,  to  the  plaintiff. 

Judgment  should  be  entered  upon  the  verdict,  for  the 
plaintiff. 


SUPREME  COURT. 

THE  CONNECTICUT  MUTUAL  LIFE  ASSURANCE  COMPANY  agt. 
THE  CLEVELAND,  COLUMBUS  and  CINCINNATI  RAILROAD 
COMPANY. 

Where  parties  (though  both  are  foreign  corporations)  make  a  contract  out  of  the 
state,  and  contemplate  its  performance  in  the  state,  the  cause  of  action  thereon 
arises  here,  and  the  court  has  jurisdiction. 

JVet0  York  General  Term,  May,  1862. 

INGRAHAM,  LEONARD  and  BARNARD,  Justices. 

THE  plaintiffs,  on  the  first  of  February,  1862,  attached 
funds  of  the  defendants  deposited  in  the  city  of  New  York 
by  the  defendants,  to  pay  their  eastern  stockholders.  The 
suit  in  which  the  attachment  issued  was  commenced  to 
enforce  defendants'  liability  as  guarantors  of  the  bonds  and 
coupons  of  the  Columbus,  Piqua  and  Indiana  Railroad  Com- 
pany, now  insolvent.  The  defendants  moved  to  set  aside 
the  summons  and  attachment,  on  the  ground  that  the  par- 
ties are  foreign  corporations,  and  the  cause  of  action  did 
not  arise  in  this  state.  The  plaintiffs  contended  that  the 
cause  of  action  arose  in  this  state,  the  bonds  and  coupons 
being  payable  at  the  office  of  the  Ohio  Life  Insurance  and 
Trust  Company,  in  this  city  ;  that  the  defendants,  by  a 
general  appearance,  waive  any  irregularity  of  service,  and 
that,  irrespective  of  any  state  law,  a  corporation  created 
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in  another  state  was  entitled  to  all  the  rights  and  remedies 
of  any  citizen  of  another  state  in  our  courts. 

The  following  opinion,  at  special  term,  was  delivered  by 
LEONARD,  J.  :  There  is  such  a  diversity  of  authority  upon 
the  question,  viz.,  where  does  the  cause  of  action  arise, 
where  the  contract  is  made  out  of  the  state,  but  is  payable, 
or  to  be  performed  within  it,  that  I  find  myself  not  at  lib- 
erty to  advance  my  own  views  at  special  term,  where  a 
decision  adverse  to  the  plaintiffs  may  result  in  leaving  them 
remediless.  I  feel  particularly  constrained  by  the  case  of 
Burckle  agt.  Eckhart,  reported  in  3d  Corns.  JR.,  132.  From 
the  result  to  which  I  have  arrived  on  this  question,  it  is 
not  necessary  to  consider  the  point  raised  in  relation  to  the 
effect  of  the  notice  served  with  the  order  to  show  cause.  I 
think,  however,  jurisdiction  could  not  be  claimed  in  conse- 
quence of  the  notice,  if  allowed  the  construction  claimed 
for  it  by  the  plaintiffs,  unless  the  cause  of  action  arose  in 
this  state.  The  object  of  section  427  of  the  Code  was  not 
to  confer  a  privilege  upon  foreign  corporations,  but  creates 
a  rule  of  policy  which  is  independent  of  any  action  of  the 
corporation  or  parties.  Defendants'  motion  must  therefore 
be  denied,  with  costs  to  abide  the  event  of  the  suit. 

The  defendant  appealed. 

E.  S.  VAN  WINKLE,  for  appellant,  cited  Whitehead  agt. 
B.  #  L.  H.  R.  R.  Co.,  (18  How..  218  ;)  Campbell 
agt.  Ch.  %  St.  L.  R.  R.  Co.,  (id.,  412  ;)  Harriot 
agt.  JV.  J.  R.  R.  Co.,  (8  Mb.,  284  ;)  Dickinson 
agt.  Benham,  (19  How.,  410  ;)  Wilson  agt.  Britton, 
(6  Mb.,  33.) 

WILLIAM  E.  CURTIS,  opposed. 

I.  The  cause  of  action  arose  in  this  state  ;  the  coupons 
upon  which  this  action  is  brought  being  all  payable  in  this 
state,  and  the  conditions  precedent  to  their  payment  to  be 
performed  here,  and  the  bonds  to  which  they  belong,  and 
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the  mortgage  securing  them  being  made  to  a  party  in  this 
state,  and  the  default  in  payment  and  breach  of  the  con- 
tract having  been  made  in  New  York. 

This  was  so  held,  especially  in  the  case  first  cited  below, 
after  a  careful  review  of  the  law,  and  affirmed  at  the  gen- 
eral term.  (Bank  of  Commerce  in  Boston  agt.  Rutland  fy 
W.  R.  R.  Co.,  10  How.  Pr.  R.,  1  ;  Burckle  agt.  Eckhart,  3 
Corns.,  132  ;  Robinson  agt.  Bland,  2  Burrow,  1078  ;  Thomp- 
son agt.  Ketcham,  8  John.,  189  ;  LeBreton  agt.  Miles,  8 
Paige,  261  ;  Fanning  agt.  Consequa,  17  John.,  511  ;  Andrew 
agt.  Pond,  13  Peters,  65  ;  2d  Parsons  on  Contracts,  94,  and 
cases  cited ;  Story  on  Conflict,  §§  280,  281  ;  2  Kent's  Com- 
ment., 460,  393.) 

The  surrender  of  this  jurisdiction  would  inflict  great  loss 
on  holders  of  railroad  and  other  securities  payable  in  New 
York,  and  it  would  be  precisely  a  contrary  course  to  that 
pursued  in  England.  (Cooper  agt.  Earl  of  Waldgrove,  2 
Beuvens'  Rep.,  282  ;  The  case  of  the  Western  Bank  agt.  City 
Bank  of  Columbus,  7  How.,  238,  and  to  which  the  special 
term,  in  Cantwell  agt.  D.  W.  R.  R.  Co.,  7  How.,  16,  refers, 
is  explained  in  10  How.,  p.  10,  above  cited,  and  does  not  affect 
the  question.) 

II.  The  subsequent  amendments  (§§  134-5  of  Code)  mo- 
dify §  427,  so  that  a  foreign  corporation  may  be  sued  when- 
ever it  has  property  here.     This  was  clearly  the  intention 
of  the  framers  of  the  amendments,  and  the  court  intimated 
that  they  would  take  that  view  in  a  case  where  the  papers 
disclosed  property  in  this  state  belonging  to  a  foreign  cor- 
poration.    (Bank  of  Commerce  in  Boston  agt.  Rutland  fy  W. 
R.  R.  Co.,  10  How.  Pr.  R.,  8.) 

III.  A  suit  by  a  non-resident  or  a  foreign  corporation 
against  a  foreign  corporation,  can  be  commenced  and  pro- 
secuted to  judgment  when  either  the  cause  of  action  arose 
in  this  state,  or  when  the  corporation  has  property  in  this 
state  subject  to  attachment.     (Code,  §§427,  134,  135;  3d 
R.  S.,  5th  ed.,  p.  755,  §  1,  p.  756,  §  13  ;  Laws  1849.) 
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The  statutory  rights  given  foreign  corporations  to  sue 
as  above,  are  not  affected  by  the  Code.  (Code,  §471.) 

The  above  provisions  of  the  Code  and  Revised  Statutes 
are  ancillary  to  the  principles  existing  by  comity  among 
all  civilized  nations,  that  their  courts  of  law  and  remedies 
are  open  to  foreign  corporations  and  foreign  governments. 
(Republic  of  Mexico  agt.  Jlrrangois,  11  How.,  3,  4  and  5.) 

The  rights,  in  all  litigations,  of  a  corporation  incorpo- 
rated in  a  sister  state,  are  the  same  as  those  of  a  citizen  of 
another  state,  and  are  protected  by  the  provisions  of  the 
United  States'  constitution  to  that  effect,  guaranteeing 
"  that  the  citizens  of  each  state  shall  be  entitled  to  all  pri- 
vileges and  immunities  of  citizens  in  the  several  states." 
(  17.  S.  Constitution,  art.  4,  sec.  2,  part  1  ;  Denniston  agt.  JV*. 
F.  £  JV*.  H.  R.  R.  Co.,  2  Mb.,  279.) 

INGRAHAM,  P.  Justice.  My  associates  concur  with  me  in 
the  opinion  that,  where  parties  making  a  contract  out  of 
the  state  contemplate  its  performance  in  the  state,  the 
cause  of  action  arises  here,  and  the  court  has  jurisdiction. 
"We  have  recently  decided  to  hold  so  in  the  case  where  a 
suit  is  brought  on  a  policy  of  an  insolvent  Life  Insurance 
Company,  where  the  parties  entered  into  the  contract  out 
of  the  state,  but  contemplated  performance  here. 

The  attachment  is  entitled  to  be  sustained,  and  an  order 
must  be  made  affirming  the  order  appealed  from. 


SUPREME  COURT. 
SAMUEL  F.  GRIFFIN  agt.  ADELINE  GRIFFIN. 

In  an  action  for  divorce  on  the  ground  of  adultery,  the  defendant  cannot  interpose 
the  defence  of  the  physical  incapacity  of  the  plaintiff  to  contract  the  marriage 
relation,  where  more  than  two  years  have  expired  from  the  solemnization  of  the 
marriage  contract,  and  within  which  time  the  defendant  has  brought  no  action 
against  the  plaintiff  for  a  dissolution  of  the  marriage  contract,  on  that  ground. 

And  in  an  action  for  divorce  on  the  ground  of  adultery,  the  defendant  cannot  inter- 
pose a  defence,  either  as  a  har  to  the  action,  or  as  a  counter-claim,  cruel  and 
inhuman  treatment  and  abandonment  by  the  plaintiff  of  the  defendant. 
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Heard  Albany  General  Term,  December,  1861. 

Decided  March,  1862. 

GOULD,  HOGEBOOM  and  PECKHAM,  Justices. 

APPEAL  from  order  striking  out  certain  portions  of  the 
answer  as  irrelevant,  and  constituting  no  defence,  with 
costs  of  the  motion. 

The  action  was  for  a  divorce  dissolving  the  marriage  con- 
tract, and  the  complaint  (verified)  charged  repeated  acts 
of  adultery  with  one  Christopher  Perry.  The  answer  (also 
verified)  contained  three  alleged  defences  :  1.  A  general 
denial  of  the  complaint,  except  that  the  parties  were  inhab- 
itants of  the  state,  and  were  married  in  1840.  2.  Physical 
incapacity  on  the  part  of  the  plaintiff  to  contract  the  mar- 
riage relation,  known  to  the  plaintiff  at  the  time  of  the 
marriage.  It  did  not  ask  for  affirmative  relief  annulling 
the  marriage  on  this  ground.  3.  Acts  of  cruelty,  inhu- 
manity and  abandonment  on  the  part  of  the  husband,  jus- 
tifying a  limited  divorce,  and  seeking  such  divorce  for  that 
reason. 

The  plaintiff  moved  at  special  term  to  strike  out  the  two 
last  defences  as  irrelevant  and  constituting  no  defence,  and 
the  court  granted  the  motion  with  costs. 

The  defendant  appealed  to  the  general  term. 

JOHN  H.  REYNOLDS,  for  plaintiff",  respondent. 
JOHN  K.  PORTER,  for  defendant,  appellant. 

By  the  court,  HOGEBOOM,  Justice.  The  answer  in  this 
case  contains  three  defences  :  1.  A  denial  of  the  allegations 
in  the  complaint.  2.  Physical  incapacity  on  the  part  of 
the  plaintiff  to  enter  into  the  marriage  state,  and  known  to 
him  at  the  time  of  the  marriage.  3.  Cruel  and  inhuman 
treatment  and  abandonment  of  the  wife  by  the  husband,  for 
which  she  asks  a  separation  or  limited  divorce. 

The  plaintiff,  on  notice,  moved  to  strike  out  the  last  two 
defences  as  irrelevant  and  constituting  no  defence ;  and 
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from  the  order  granting  the  motion  this  appeal  is  taken  to 
the  general  term. 

I.  The  physical  incapacity  of  the  plaintiff  is  no  defence 
to  the  action  for  divorce  ;  at  least  in  this  case.     The  mar- 
riage was  solemnized  in  1840,  and  no  suit  was  ever  insti- 
tuted to  annul  it  for  physical  incapacity.     To  make  such  a 
suit  available,  it  must  have  been  commenced  within  two 
years  of  the  marriage.     (2  Rev.  Stat.,  143.)     Not  being  so 
brought,  the  marriage  cannot  be  annulled,  and  must  be 
deemed  a  valid  one.     Being  so,  all  the  obligations  of  the 
marriage  relation  rest  upon  the  parties  with  the  same  effect 
as  in  other  cases.     Among  these,  of  course,  is  the  one  to 
refrain  from  adultery.     This  is  as  imperative  upon  the  de- 
fendant as  upon  any  other  married  woman,  and  a  violation 
of  her  duty  in  this  respect  entitles  the  husband,  as  in  other 
cases,  to  a  dissolution  of  the  marriage  contract.     In  short, 
•upon  failure  to  institute  a  suit  within  two  years,  to  annul 
the  marriage  for  physical  incapacity,  the  marriage  must  be 
treated  in  all  respects  like  one  between  parties  in  every 
respect  competent  to  enter  into  that  relation. 

It  is  said  that  physical  incapacity  is  used  here  only  by 
way  of  defence,  and  not  for  purposes  of  affirmative  relief. 
This  is  so,  but  it  is  not  a  defence.  The  marriage  is  a  valid 
one  in  all  respects,  and  its  vows  and  obligations  must  be 
observed.  The  existence  of  such  a  physical  incapacity 
after  such  a  lapse  of  time,  without  objection,  can  no  more 
be  made  the  justification  for  adultery,  than  if  it  had  super- 
vened by  reason  of  some  physical  injury,  or  otherwise,  sub- 
sequent to  the  marriage.  This  defence  is  not  available. 

II.  The  next   question  is,  whether  cruel  and    inhuman 
treatment  and  abandonment,  entitling  the  party  to  a  lim- 
ited divorce,  is  a  good  defence  against  a  complaint  showing 
a  right  to  an  absolute  divorce  on  the  ground  of  adultery. 

As  an  absolute  defence  it  is  clearly  unavailable,  for  it 
sets  up  no  matter  which  would  be  a  bar  in  whole  or  in  part 
to  the  plaintiff's  action.  If  every  word  in  the  answer  is 
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true,  it  would  in  no  way  tend  to  impair  the  relief  to  which 
the  plaintiff  is  entitled  on  account  of  the  adultery.  Hence 
as  a  ground  for  defeating  the  plaintiff's  action,  if  the  fact 
of  adultery  be  established,  it  is  wholly  inoperative. 

But  the  argument  is,  that  the  plaintiff  may  wholly  fail  in 
his  action,  and  that  the  defendant  may  fully  establish  this 
defence,  and  will  therefore  be  entitled  to  the  limited  divorce 
for  which  she  has  prayed  in  her  answer  ;  that  this  will 
save  the  expense  of  a  new  action,  and  ought  therefore  to 
be  encouraged. 

This  brings  us  to  the  inquiry,  whether  such  a  practice 
is  tolerated  by  the  Code — it  being  plainly  inconsistent  with 
the  former  practice  of  the  court  of  chancery.  (Smith  agt. 
Smith,  4  Paige,  192  ;  Rose  agt.  Rose,  11  Paige,  166.)  In 
other  words,  is  it  a  counter-claim  ?  It  is  said  that  it  is  "  a 
cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of  the  action  ;" 
or  else  that  this  is  "  an  action  on  contract,"  and  that  the 
matter  in  the  answer  constitutes  "  a  cause  of  action  arising 
also  on  contract  and  existing  at  the  commencement  of  the 
action."  (Code,  §  150.)  This  by  the  Code  is  the  definition 
of  a  counter-claim,  or  one  of  its  classifications  ;  and  it  must 
be  confessed  the  argument  is  difficult  to  be  resisted,  if  we 
regard  the  action  for  a  divorce  as  an  action  for  the  breach 
of  the  contract  of  marriage,  and  the  action  for  a  separation 
as  an  action  of  the  same  description. 

But  I  do  not  regard  the  action  for  an  absolute  divorce 
as  an  action  upon  contract,  or  for  the  breach  of  a  contract, 
or  that  the  relief  sought  is  on  the  ground  of  a  breach  of 
the  contract  of  marriage. 

The  right  to  a  divorce  depends  not  upon  the  breach  of 
the  contract  of  marriage,  but  upon  provisions  of  statute 
law.  The  marriage  contract  may  perhaps  be  said  to  be 
broken  by  adultery ;  but  it  would  not  necessarily  follow 
therefrom,  that  the  injured  party  would  be  entitled  to  a 
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divorce.  That  relief  depends  upon  the  institutions  of  posi- 
tive law.  I  can  conceive  of  a  valid  marriage  contract, 
without  any  express  stipulation  that  the  parties  should 
adhere  faithfully  to  each  other  only.  And  it  is  quite  con- 
ceivable that  marriages  might  be  legally  solemnized  without 
any  allusion,  direct  or  indirect  in  the  marriage  form,  to  the 
duty  of  matrimonial  fidelity ;  and  hence  that  the  commission 
of  adultery  would  not  be  a  violation  of  any  of  the  express 
stipulations  of  the  parties.  And  whatever  might  be  the 
marriage  ceremony,  it  would  not  be  any  the  less  within  the 
pale  of  proper  legislation,  to  prescribe  the  penalty  of  a 
dissolution  of  the  marriage  relation  for  the  offence  of  adul- 
tery. In  truth,  it  is  on  the  ground  of  public  policy,  or  the 
general  good,  that  all  our  statute  regulations  in  regard  to 
divorces  are  founded.  And  it  is  because  the  party  has  vio- 
lated a  duty,  or  obligation  imposed  by  law,  and  not  because 
he  has  broken  a  contract  made  between  the  parties,  that  a 
decree  of  divorce  is  granted. 

It  is  true  that  the  relation  of  marriage  is  founded  upon 
contract ;  but  in  an  action  for  divorce,  the  terms  of  that 
contract  are  not  specifically  set  forth,  and  least  of  all,  that 
thereby  the  defendant  contracted  to  abstain  from  sexual 
intercourse  with  any  one  except  his  partner  in  life.  It  is 
the  law,  and  not  the  contract  of  the  parties,  that  stamps 
upon  the  marriage  relation  the  duties  and  obligations  inci- 
dent to  it,  and  therefore  it  is  that  in  actions  for  divorce, 
the  fact  of  marriage  and  the  fact  of  adultery  are  the  only 
prominent  facts  alleged,  as  the  law  deduces  therefrom  cer- 
tain consequences,  and  entitles  the  party  to  the  relief 
sought.  The  cause  of  action,  therefore,  set  forth  in  the 
complaint,  is  more  properly  said  to  arise  out  of  the  trans- 
action (to  wit,  the  adultery)  therein  detailed,  than  out  of 
the  marriage  contract  itself. 

When  the  husband  sues  the  adulterer  in  an  action  for 
criminal  conversation  with  his  wife,  his  action  would 
scarcely  be  called  an  action  on  contract,  though  his  right 
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to  sue  depends  entirely  on  the  marriage  contract,  and  in 
an  emphatic  sense  may  be  said  to  arise  out  of  it.  The 
same  may  be  said  when  the  husband  and  wife  sue  jointly 
for  an  injury  to  the  character  of  the  wife  by  slander,  and 
in  various  other  cases. 

The  same  observations  which  have  been  made  in  regard 
to  adultery  and  absolute  divorce,  apply  with  equal  pro- 
priety to  cruel  and  inhuman  treatment  and  limited  divorce  ; 
that  is,  the  relief  to  which  the  party  is  entitled  is  given  to 
him  or  her  on  grounds  of  public  policy  and  positive  sta- 
tute, and  not  on  grounds  of  contract  obligation.  There- 
fore, when  the  wife  answers  to  the  charge  of  adultery,  that 
her  husband  has  treated  her  with  cruelty  and  inhumanity 
so  as  to  entitle  her  to  a  limited  divorce,  it  does  not  appear 
to  me  to  be  a  cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim,  or  in  any  legitimate  sense  connected 
with  the  subject  of  the  action  ;  nor,  in  the  second  place, 
do  I  regard  the  action  for  an  absolute  divorce,  nor  the 
claim  for  a  limited  divorce,  as  arising  on  contract.  Neither 
the  first  or  second  subdivisions  of  section  150,  therefore, 
cover  the  case. 

Other  considerations,  though  not  of  conclusive  weight, 
would  lead  us  in  the  same  direction.  The  action  for  adul- 
tery must  be  tried  by  a  jury ;  the  action  for  a  limited  di- 
vorce should  generally  be  tried  by  the  court.  If  the  two 
were  embraced  in  a  single  action,  the  different  kinds  and 
items  of  evidence  which  properly  appertained  to  each  would 
be  so  dissimilar  as  to  lead  to  confusion  in  the  minds  of  the 
jury,  and  would  probably  induce  the  presiding  judge  to 
make  a  practical  separation  of  the  matters  in  issue,  and 
make  in  effect  two  trials  of  the  cause,  by  first  hearing  the 
evidence  in  regard  to  the  adultery,  and  subsequently  (if 
necessary)  that  in  regard  to  cruel  and  inhuman  treatment. 
Indeed,  no  other  case  occurs  to  me  where  matters  of  de- 
fence have  been  allowed  to  be  interposed  in  an  action  in 
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which,  if  the  plaintiff  succeeded,  the  defence  would  be 
utterly  irrelevant  and  unavailable.  And  I  am  not  sure  but 
this  single  consideration  ought  to  be  sufficient  to  overrule 
the  defence. 

I  may  add,  that  the  conclusion  to  which  I  have  arrived 
is  supported  by  a  special  term  decision  of  Justice  CLERKE, 
(Diddell  agt.  Diddell,  3  Mb.,  167.) 

It  is  also  suggested  that  the  order  appealed  from  is  erro- 
neous, for  charging  costs  on  the  defendant.  It  was  not 
suggested  to  me  at  special  term  as  unusual  against  the  wife, 
and  as  imposing  a  payment  which  she  could  not  probably 
make,  and  as  really  amounting,  probably,  to  a  charge  upon 
the  husband  himself,  if  in  the  progress  of  the  suit  he  were 
charged  with  alimony  and  the  expenses  of  conducting  the 
defence.  If  these  suggestions  had  been  made,  I  should  pro- 
bably have  left  out  this  part  of  the  order,  although  the 
interposition,  in  an  answer,  of  matter  wholly  irrelevant  and 
constituting  no  defence,  would  generally  be  a  good  reason 
for  imposing  costs  upon  the  offending  party.  But  the  true 
answer  is,  this  is  matter  of  discretion,  and  not  reviewable. 

The  order  of  the  special  term  should  be  affirmed. 


SUPREME  COURT. 
SAMUEL  F.  GRIFFIN  agt.  ADELINE  GRIFFIN. 

An  order  of  the  special  term  denying  a  defendant  alimony  or  an  allowance  for 
expenses  of  suit,  in  an  action  of  divorce  for  adultery,  is  in  the  discretion  of  the 
court  at  special  term,  and  is  not  reviewable. 

Where,  on  such  application  by  the  wife,  the  defendant,  it  is  shown  that  she  is  then 
and  had  been  for  a  year  past,  living  in  open  and  notorious  adultery  with  a  person 
named,  her  application  for  alimony  and  expenses  will  be  denied,  although  she  has 
put  in  a  defence  of  a  general  denial  of  the  allegations  of  the  complaint. 

Heard  Albany  General  Term,  December,  1861. 

Decided  March,  1862. 

GOULD,  HOGEBOOM  and  PECKHAM,  Justices. 
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APPEAL  from  order  of  special  term  refusing  alimony  and 
allowance  for  expenses  of  defending  suit  for  absolute  di- 
vorce on  the  ground  of  adultery. 

The  application  was  made  upon  the  pleadings  and  upon 
affidavits.  The  affidavits  were  as  follows  : 

1.  The  affidavit  of  the  defendant's  attorney,  detailing  the 
proceedings  in  the  suit,  and  stating  deponent's  advice  and 
belief  that  defendant  was  in  indigent  circumstances. 

2.  The  affidavit  of  a  neighbor  that  plaintiff  was  the 
owner  of  real  and  personal  estate  to  the  value  of  about 
$1200 ;  that  the  defendant  was  in  indigent  circumstances, 
without  property,  and  dependent  entirely  upon  her  own 
labor  and  the  charity  of  her  friends  for  a  support. 

3.  The  affidavit  of  another  neighbor  to  the  same  effect. 
The  defendant  made  no  affidavit,  but  read  the  pleadings, 

which  were  verified,  in  support  of  her  application.  The 
complaint  charged  repeated  acts  of  adultery  with  one 
Christopher  Perry.  The  answer  denied  all  the  allegations 
of  the  complaint  except  the  marriage  in  1840,  and  the  in- 
habitancy of  the  parties  in  this  state ;  and  also  set  up  as 
additional  defences  :  1.  Physical  incapacity  on  the  part  of 
the  husband  at  the  time  of  the  marriage,  known  to  himself; 
and  2.  Various  acts  of  cruel  and  inhuman  treatment  and 
abandonment,  on  which  she  demanded  a  decree  of  limited 
divorce.  These  two  last  defences  were  struck  out  on  mo- 
tion at  special  term,  as  irrelevant  and  constituting  no  de- 
fence. The  answer  also  alleged  that  the  defendant  was 
dependent  entirely  upon  her  own  labor  and  the  charity  of 
her  friends  for  support,  and  alleged  on  information  and 
belief  that  the  plaintiff  had  personal  property  and  owned 
real  estate  of  the  value  of  $1,000. 

The  motion  was  opposed  on  the  part  of  the  plaintiff  by 
his  affidavit  denying  absolutely  the  charges  of  physical  in- 
capacity, cruelty,  inhumanity  and  abandonment,  set  up  in 
the  answer  ;  alleging  that  defendant  left  him  and  refused 
to  live  with  him,  and  has  been  for  about  a  year  past  living 
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in  open  and  notorious  adultery  with  one  Christopher  Perry. 
That  his  personal  property  consists  of  a  small  amount  of 
furniture  exempt  from  execution,  a  yoke  of  oxen,  two  cows, 
three  yearlings,  and  a  couple  of  old  wagons  ;  the  value  of 
all  which,  according  to  the  testimony  of  one  of  the  wit- 
nesses, did  not  exceed  $150.  He  further  alleged  that  he 
owned  about  sixty-five  acres  of  real  estate,  only  fifteen  of 
which  was  improved,  of  the  value  of  $700  or  $800,  and  of 
the  annual  value  of  about  $60.  Plaintiff's  affidavit  was 
corroborated  in  all  the  material  particulars  by  three  addi- 
tional affidavits  of  three  of  his  neighbors.  The  judge  at 
special  term  refused  to  make  any  allowance  to  the  defend- 
ant, either  for  alimony  or  expenses  of  suit,  and  she  there- 
upon appealed  to  the  general  term. 

JOHN  H.  REYNOLDS,  for  plaintiff. 
JOHN  K.  PORTER,  for  defendant. 

By  the  court,  HOGEBOOM,  Justice.  I  think  the  order  of 
the  special  term,  denying  the  defendant  alimony  or  an 
allowance  for  expenses  of  suit,  should  be  affirmed. 

1.  It  is  a  matter  of  discretion,  and  not  reviewable.     It 
is  made  so  both  by  statute  and  by  a  long  course  of  deci- 
sions.    (2  R.  S.,  148  ;   Osgood  agt.  Osgood,  2  Paige,  621  ; 
Worden  agt.  Warden,  3  Edw.,  387  ;  Bartlett  agt.  Bartlett,  1 
Clarke,  460  ;  2  Barb.  Ch.  Pr.,  266  ;  Bishop  on  Marriage  and 
Divorce,  sec.  581  ;    Whitney  agt.  Whitney,  22  How.,  177.) 

2.  If  the  matter  was  open  for  a  review  on  the  merits,  I 
should  be  disposed  to  affirm  the  order. 

(1.)  The  preponderance  of  evidence  is  in  favor  of  the 
kindness  and  good  conduct  of  the  husband,  and  the  miscon- 
duct and  infidelity  of  the  wife. 

(2.)  She  is  shown  to  be  now  living,  and  to  have  been  for 
a  year  past,  in  open  and  notorious  adultery  with  a  party 
who  is  named. 

(3.)  The  husband  has  himself  but  a  bare  pittance,  only 
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sufficient  for  the  support  of  himself  and  the  child  whom 
the  defendant  has  abandoned. 

Under  such  circumstances,  it  would  seem  almost  like  a 
premium  upon  conjugal  infidelity,  and  a  judicial  counte- 
nance of  open  immorality,  to  supply  this  woman  with  the 
means  of  continuing  her  evil  course  of  life,  and  of  facili- 
tating an  unconscientious  and  unfounded  defence  to  a  meri- 
torious action. 

I  acknowledge  the  general  rule,  that  in  a  case  where  the 
wife  prosecutes  or  defends  in  apparent  good  faith,  and 
where  the  merits  of  the  case  are  left  in  doubt,  and  even 
whore  she  is  not  clearly  in  the  wrong  upon  the  facts  pre- 
sented, there  is  justice  and  good  sense  in  supplying  her  out 
of  her  husband's  estate,  with  means  to  a  moderate  extent 
for  vindicating  her  character  or  enforcing  her  conjugal 
rights.  But  in  this  case  the  strong  probabilities  are 
against  her,  and  lead  to  the  conclusion  that  the  vicious 
indulgences  which  have  supplied  her  thus  far  with  the 
means  of  living  apart  from  her  husband,  will  avail  to  fur- 
nish her  with  resources  sufficient  to  maintain  herself  and 
defend  the  action  until  a  trial  of  the  facts  shall  enable  the 
court  to  make  a  final  decree  which  shall  do  justice  to  all 
the  parties.  And  while  we  should  be  careful  to  do  nothing 
which  should  even  indirectly  tend  to  induce  a  resort  to 
such  indulgences,  we  should  be  equally  careful  in  no  degree 
to  countenance  them  or  furnish  means  for  their  longer  con- 
tinuance. 

The  order  of  the  special  term  should  be  affirmed. 
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SUPREME   COURT. 
JOHN  W.  BARKER  and  others  agt.  WILLIAM  W.  WHEELER. 

A  motion  to  set  aside  an  order  of  arrest  cannot  be  made  after  judgment,  although 
the  arrest  be  made  but  a  few  hours  before  the  entry  of  judgment.  (Thus  the 
practical  effect  of  §  204  of  the  Code  is,  to  allow  a  plaintiff  in  any  and  every 
case,  to  serve  his  order  of  arrest  before,  but  so  near  the  entry  of  judgment, 
that  the  defendant  will  be  PRECLUDED/TOWI  moving  to  set  aside  the  order.) 

Fifth  District  General  Term,  May,  1862. 

THE  plaintiffs  procured  an  order  of  arrest  against  the  de- 
fendant, and  caused  it  to  be  served  on  him  on  the  25th  day 
of  September,  1861,  about  11  A.  M.  On  the  same  day,  about 
half  past  five  P.  M.,  a  judgment  by  default  was  entered  up 
against  the  defendant  in  this  action.  The  defendant  moved 
upon  affidavits  to  set  aside  the  order  of  arrest.  The  plain- 
tiffs resisted  the  motion  upon  new  affidavits,  but  the  court 
vacated  the  order,  with  costs,  and  from  this  order  the  plain- 
tiffs appeal  to  the  general  term. 

HUNT,  GREEN  &  FRYER,  plaintiff's'  attorneys. 
CONKLING  &  THRO.OP,  defendant's  attorneys. 

By  the  court,  MULLIN,  Justice.  I  am  of  the  opinion  that 
on  the  facts  presented  by  the  papers  on  this  appeal,  the 
learned  justice  was  right  in  granting  the  motion  to  set 
aside  the  order  of  arrest.  The  defendant's  affidavits  fully 
meet  and  rebut  the  allegations  on  which  the  order  was 
granted.  The  plaintiffs'  counsel  insist,  however,  that  the 
defendant  could  not  move,  after  judgment  was  entered,  to 
vacate  said  order. 

The  Code  (^  204)  provides  "  that  a  defendant  arrested 
may,  at  any  time  before  judgment,  apply  on  motion  to  va- 
cate the  order  of  arrest,  or  reduce  the  amount  of  bail."  If 
there  was  no  statutory  provision  or  rule  of  practice  in  the 
way,  there  could  be  no  doubt  of  the  power  of  the  court  to 
VOL.  XXIII.  13 
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relieve  a  defendant  improperly  arrested,  at  any  time.  It 
only  remains  to  inquire  whether  the  provision  of  the  Code 
above  cited,  takes  away  from  the  court  the  power  to  grant 
relief,  or  whether  there  is  some  rule  of  practice  which  has 
that  effect. 

The  language  of  section  204  is,  that  a  defendant,  &c.,  at 
any  time  before  judgment,  may  apply  on  motion  to  vacate 
the  order,  &c.  Judgment  was  in  fact  entered  before  the 
motion  was  made,  and  hence  if  the  provision  is  obligatory 
and  not  permissive,  the  motion  was  too  late,  and  the  order 
must  be  reversed.  Although  the  language  of  the  section 
is  permissive,  still  that  is  by  no  means  decisive,  for  in  the 
construction  of  statutes,  "  may"  not  unfrequently  has  the 
force  of  the  imperative  "  must"  or  "  shall,"  and  the  latter 
words  have  no  greater  force  than  "  may," 

In  order  to  ascertain  somewhat  more  clearly  than  is  dis- 
closed by  the  words  of  the  statute,  what  the  intention  of 
the  legislature  was  in  enacting  the  section  cited,  let  us 
ascertain  what  the  practice  was  in  regard  to  motions  to 
vacate  arrests,  before  the  enactment  of  the  Code. 

At  common  law,  in  those  cases  in  which  the  defendant 
might  be  arrested  and  was  obliged  to  give  special  bail,  he 
was  entitled,  after  arrest,  to  an  order  from  a  judge  at  cham- 
bers, requiring  the  plaintiff  to  show  cause  of  action  at  a 
time  and  place  to  be  specified  in  the  order.  (Graham's  Pr., 
159.)  The  plaintiff,  at  the  time  and  place  designated,  pro- 
duced the  affidavit  on  which  the  defendant  was  held  to 
bail,  or  one  prepared  for  the  occasion  ;  and  thereupon  the 
judge  either  permitted  the  defendant  to  introduce  counter 
affidavits,  vacated  the  order  to  show  cause,  or  discharged 
on  common  bail,  or  on  indorsing  an  appearance  on  the  writ, 
or  he  mitigated  the  bail.  (Graham's  Pr.,  162.)  If  the 
defendant  was  a  privileged  person,  or  for  any  other  reason 
was  not  subject  to  arrest,  the  judge  discharged  him  on 
filing  common  bail.  If  he  was  arrested  without  an  affidavit 
to  hold  to  bail,  or  without  a  judge's  order  of  arrest ;  or  if 
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the  affidavit  to  hold  to  bail  was  defective,  the  judge  dis- 
charged the  defendant  on  filing  common  bail,  or  indorsing 
his  appearance.  (Graham's  Pr.,  163.)  When  the  defend- 
ant had  voluntarily  given  bail,  without  being  arrested,  it 
was  held  that  he  had  thereby  waived  objection  to  the  affi- 
davit to  hold  to  bail.  (Id.,  163.)  Nor  could  the  affidavit 
be  objected  to  after  bail  had  been  perfected,  or  even  put 
in,  or  after  plea,  or  after  judgment  by  default  and  notice 
of  executing  a  writ  of  inquiry.  (Id.,  164.) 

It  will  be  perceived  that  if  the  common  law  practice  was 
in  force,  the  motion  to  set  aside  the  order  of  arrest  could 
not  be  made  after  judgment. 

The  Code  swept  away  the  old  practice  and  substituted 
its  own  provisions  in  the  place,  and  in  many  instances 
adopted  the  rules  of  the  old  practice  into  the  new.  Sec- 
tion 179  of  the  Code  of  1848  provided  that  a  defendant 
arrested  may,  at  any  time  "  before  the  justification  of  bail," 
apply  on  motion  to  vacate  the  order  of  arrest,  &c.  By  sec- 
tion 167  of  the  Code  of  1848,  and  the  subsequent  sections, 
it  was  the  duty  of  the  sheriff  to  deliver  to  the  plaintiff's 
attorney  the  undertaking  of  bail,  and  the  attorney  had  ten 
days  within  which  to  except  to  the  bail,  and  if  he  did  not, 
he  was  deemed  to  have  accepted  it.  If  the  bail  was  ex- 
cepted  to,  it  was  made  the  duty  of  the  sheriff  or  the  defend- 
ant to  justify  the  bail,  or  put  in  new  bail  on  notice  to  the 
plaintiff.  If  the  bail  was  allowed,  the  sheriff  was  dis- 
charged ;  if  not  allowed,  new  bail  must  have  been  put  in. 
Bail  became  justified  at  the  end  of  ten  days  from  the  deli- 
very of  the  undertaking  by  the  sheriff  to  the  plaintiff's 
attorney,  and  also  an  allowance  after  exception  and  notice 
of  justification.  This  uncertainty  as  to  when  the  motion 
to  set  aside  the  order  of  arrest  under  the  provisions  of  the 
Code  above  cited,  might  be  made,  led  to  the  amendment  of 
the  section  prescribing  the  time  within  which  the  motion 
must  be  made,  by  striking  out  the  words  "  the  justification 
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of  bail."  and  inserting  in  lieu  thereof  the  word  "judgment" 
so  as  to  make  the  section  (204)  read  as  copied  above. 

Before  the  amendment,  the  section  (179)  was  treated  by 
the  courts  as  mandatory.  (Barber  agt.  Hubbard,  3  Code  R., 
156-169  ;  Lewis  agt.  Truesdell,  1  Code  R.,  JV.  S.,  106;  Bar- 
ker agt.  Dillon,  id.,  206.) 

If  such  was  the  correct  interpretation  of  the  provision 
before  the  amendment,  it  is  none  the  less  so  now. 

We  have,  then,  1st.  The  well  settled  practice  of  the 
courts  before  the  adoption  of  the  Code,  which  would  not 
permit  a  defendant  to  move  to  set  aside  his  arrest  after 
judgment;  2d.  The  Code  as  first  adopted,  prescribing  a 
time  within  which  the  motion  might  be  made  and  the  courts 
held  it  to  be  mandatory ;  and  3d.  An  amendment  of  the 
same  provision,  without  altering  in  any  sense  the  meaning 
of  the  section. 

It  seems  to  me  we  must  hold,  in  view  of  the  authorities, 

p 

that  the  motion  cannot  be  made  after  judgment.  If  we 
should  disregard  the  statute  altogether,  and  fall  back  on 
the  practice  as  it  was  before  the  Code,  the  same  result  must 
follow. 

The  defendant's  counsel  insists  that  the  construction 
above  suggested  ought  not  to  be  given  to  the  section  of 
the  Code  under  consideration,  because  by  the  alteration  in 
the  practice,  brought  about  by  the  Code,  the  right  which 
the  former  practice  secured  to  the  defendant  to  be  released 
from  arrest,  is,  under  the  construction  we  place  on  the 
204th  section,  taken  away,  or  it  may  be  defeated  by  the 
plaintiff  serving  the  order  so  near  the  time  of  recovering 
judgment  as  to  altogether  prevent  the  defendant  from  mak- 
ing his  motion  "  before  judgment." 

It  is  true,  that  if  we  are  right  in  our  construction,  the 
plaintiff  may  in  all  cases  defeat  a  motion  to  set  aside  the 
order  of  arrest.  But  the  remedy  is  not  with  the  court.  A 
case  has  occurred  which  the  codifiers  did  not  anticipate, 
and  which  requires  legislative  interference  to  prevent  injus- 


NEW  YORK  PRACTICE  REPORTS.        197 

Betts  agt.  Bache. 

tice.  That  it  was  the  intention  of  the  authors  of  the  Code 
to  designate  a  time  before  which  the  motion  must  be  made, 
I  entertain  no  doubt,  and  it  is  for  the  legislature  to  furnish 
a  remedy  against  the  abuse  to  which  the  section  under  con- 
sideration gives  rise. 

I  am  of  the  opinion  the  order  appealed  from  should  be 
reversed. 


NEW  YORK  SUPERIOR  COURT. 
FREDERICK  F.  BETTS  agt.  JOHN  H.  BACHE. 

In  an  action  to  recover  money  lost  by  betting  and  gaming,  the  form  of  complaint 
prescribed  by  the  Revised  Statutes  (in  assumpsit  or  debt)  is  such  a  plain  state- 
ment of  the  facts  constituting  a  cause  of  action,  as  not  to  be  under  the  Code  objec- 
tionable for  not  containing  facts  sufficient  to  constitute  such  cause  ;  and  if  indefi- 
niteness  prevails,  it  is  to  be  amended  by  motion,  not  on  demurrer. 


York  Special  Term,  June,  1862. 
THIS  is  an  action  to  recover  money  lost  by  betting  and 
gaming.  The  complaint  alleges  that  about  the  first  of 
October,  1861,  the  defendant  received  a  certain  sum  of 
money  belonging  to  or  on  account  of  the  plaintiff,  and 
which  is  now  due  him,  "  contrary  to  the  provisions  of  the 
statute  against  betting  and  gaming."  To  this  a  demurrer 
is  put  in,  assigning  as  grounds  therefor  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

D.  M.  PORTER,  for  plaintiff. 
G.  C.  BARRETT,  for  defendant. 

ROBERTSON,  Justice.  The  Revised  Statutes  provide  (3 
R.  S.,  5th  ed.,  633,  §  2)  that  "  if  an  action  of  assumpsit  be 
brought  for  money  received  contrary  to  the  provisions  of 
any  statute,  it  shall  be  sufficient  *  *  to  allege  *  .  * 
that  the  same  was  received  contrary  to  the  provisions  of 
such  statute,  referring  to  the  same,  as  prescribed  in  the 


198  NEW  YORK  PRACTICE  REPORTS. 

Belts  agt.  Bachc. 

last  section."  In  that  section  (§1)  it  is  provided  that  "  if 
an  action  of  debt"  be  brought  for  money,  goods,  or  other 
things  so  received,  it  shall  be  sufficient  "  to  allege  that  the 
defendant,  &c.  was  indebted"  in  such  sum  or  the  value  of 
such  goods,  "  whereby  an  action  has  accrued  to  the  plain- 
tiff according  to  the  provisions  of  such  statute,  naming  the 
subject  thereof  in  the  following  form,  to  wit ;  '  according 
to  the  provisions  of  the  statute  against  betting  and  gaming,' 
or  in  some  other  general  terms  referring  to  such  statute." 
By  section  140  of  the  Code,  all  forms  of  pleading  thereto- 
fore existing  were  abolished,  and  thereafter  forms  of  plead- 
ing, and  the  rules  to  determine  the  sufficiency  of  pleadings, 
were  required  to  be  such  as  were  prescribed  by  that  act. 
This  is  contained  in  the  second  part  of  the  Code.  By  the 
47lst  section  of  the  Code  it  was  declared  that  such  part 
should  "  not  affect  existing  statutory  provisions  relating  to 
actions  not  inconsistent  with  that  act,  and  in  substance 
applicable  to  the  actions  thereby  provided."  The  142d 
section  of  the  Code  provides  that  the  complaint  shall  con- 
tain "  a  plain  and  concise  statement  of  the  facts  consti- 
tuting a  cause  of  action,  without  unnecessary  repetition." 
In  the  case  of  Morehouse  agt.  Crilley,  (8  How.  Pr.  R., 
431,)  it  was  held  that  the  form  of  complaint  prescribed  by 
the  Revised  Statutes,  in  case  of  an  action  for  a  penalty, 
was  bad,  because  it  was  abolished  by  the  140th  section  of 
the  Code.  In  the  case  of  the  Bank  of  Genesee  agt.  Patchin 
Sank,  (3  Kern.,  314,)  the  court  of  appeals  held  that  the 
provision  of  the  Revised  Statutes  dispensing  with  proof  of 
the  existence  of  a  corporation  in  a  trial  in  an  action  brought 
by  one,  (2  R.  S.,  458,  §  3,)  was  not  repealed  by  the  Code. 
In  that  case,  DENIO,  J.,  after  referring  to  the  140th  and 
47 1st  sections  of  the  Code,  and  the  object  of  the  provision 
in  question,  says  :  "  There  are  the  same  reasons  of  conveni- 
ence for  it  now  which  existed  under  the  former  system,  and 
it  does  not  conflict  with  any  particular  provision  of  the 
Code,  and  therefore  remains  in  forced  In  the  case  of  The 
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People  agt.  Bennett,  (5  Mb.,  384,)  the  supreme  court  held 
that  in  an  action  for  a  penalty,  the  140th  section  of  the 
Code  had  not  repealed  the  provisions  of  the  Revised  Sta- 
tutes respecting  such  actions,  which  are  contained  in 
chapter  8  of  the  third  part  of  the  Revised  Statutes,  because 
such  chapter  is  expressly  exempted  from  the  effect  of  the 
Code  by  section  471  ;  and  that  the  decision  in  Morehouse 
agt.  Crilly  (ubi  supra)  was  made  in  consequence  of  over- 
looking such  express  exemption.  In  several  cases  it  has 
been  held  that  the  Code  has  not  repealed  the  provisions 
respecting  pleadings  in  actions  against  corporations.  (Bank 
of  Waterville  agt.  Beltzer,  13  How.,  272  ;  Johnson  agt.  Kemp, 
11  id.,  186  ;  Union  Mut.  Ins.  Co.  agt.  Osgood,  1  Duer,  707.) 
The  question  in  this  case,  therefore,  is,  whether  the  form 
of  declaring,  prescribed  in  the  Revised  Statutes,  is  not  a 
plain  and  concise  statement  of  the  facts  constituting  the 
cause  of  action  in  this  case,  and  this  stands  entirely  aloof 
from  the  question  whether  it  is  sufficiently  definite  and 
certain ;  whether  times,  places,  amounts,  persons,  contin- 
gencies and  events  are  sufficiently  described  to  notify  the 
defendant  of  the  identity  of  the  transaction  aimed  at,  is  to 
be  determined  by  a  different  mode  of  proceeding ;  that 
raises  the  question  of  degree  in  regard  to  the  plainness  of 
the  statement,  as  a  motion  to  strike  out  redundant  matter 
does  as  to  its  conciseness  ;  but  the  question  under  consid- 
eration is,  whether  a  charge  of  a  receipt  of  certain  of  the 
plaintiff's  money  contrary  to  the  provisions  of  a  particular 
statute  specified  therein,  is  not  a  statement  of  facts  consti- 
tuting a  cause  of  action,  and  the  statute  allowing  such  a 
form  is  not  in  substance  applicable  to  a  provision  requiring 
such  a  statement.  The  authors  of  the  Code  undoubtedly 
meant  only  to  require  parties  in  their  pleadings  to  show 
generally  that  they  had  a  good  cause  of  action,  unless  the 
adverse  party  complained  of  not  being  sufficiently  notified 
of  the  particular  transaction ;  the  remedy  for  the  first 
defect  being  a  demurrer,  and  the  second  a  motion. 
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What  constitutes  the  "  facts"  required  by  the  Code  to  be 
stated  in  a  pleading  is  still  unsettled.  It  has  been  held 
both  that  facts  may  be  stated  according  to  their  legal 
effect,  (Boyce  agt.  Brown,  1  Barb.,  85  ;  Coggill  agt.  Jim.  Ex. 
Bank,  1  Corns.,  117,)  or  as  they  exist  (Ives  agt.  Humphreys, 
1  E.  D.  Smith,  201.)  It  was  held  that  a  party  should  have 
pleaded  payment  where  he  pleaded  facts  from  which  the 
law  presumed  it,  (Pattison  agt.  Taylor,  1  Code  R.,  JV.  S., 
174,)  and  a  promise  instead  of  the  facts  from  which  the 
law  implied  it,  (Hall  agt.  Southmayd,  15  Barb.,  34,  35.) 
In  Cady  agt.  Allen,  (22  Barb.,  395,)  it  was  held  that  there 
were  certain  allegations  of  law  and  fact  mixed  which  left 
it  to  the  pleader's  option  to  state  the  facts  or  the  conclu- 
sion as  to  the  mode  by  which  a  judgment  becomes  a  lien 
on  real  estate,  or  the  ownership  or  title  to  property.  It 
has  been  held  not  necessary  to  state  a  contract  within  the 
statute  of  frauds  to  be  in  writing.  (Livingston  agt.  Smith, 
14  How.,  492  ;  Hilliard  agt.  Austin,  17  Barb.,  141.)  A 
statement  that  a  party  was  indebted  on  a  balance  of  account 
stated  and  due,  which  he  promised  to  pay,  was  held  suffi- 
cient. (Graham  agt.  Camman,  13  How.,  360.)  A  party 
may  still  sue  for  use  and  occupation  notwithstanding  the 
existence  of  a  sealed  lease.  (Ten  Eyc/c  agt.  Houghtaling, 
12  How.,  523.) 

It  would  seem,  therefore,  that  a  charge  of  receiving  the 
plaintiff's  money  contrary  to  the  statute  of  betting  and 
gaming,  with  the  statement  of  any  other  circumstances 
necessary  to  make  it  definite  and  certain,  such  as  time, 
amount  and  person,  and  the  like,  would  be  a  sufficient 
statement  of  facts  constituting  the  cause  of  action,  without 
stating  the  particular  contingency  on  which  the  money  was 
staked,  or  other  details,  at  least  on  an  objection  which  only 
raises  the  question  that  nothing  was  stated  from  which  the 
court  could  perceive  there  was  a  cause  of  action.  I  think, 
too,  that  the  provision  of  the  Revised  Statutes  allowing 
such  a  general  form  of  declaring  was,  in  substance,  appli- 
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cable  to  the  actions  permitted  by  the  Code  ;  the  circum- 
stances of  secrecy  attendant  upon  illegality,  and  sometimes 
confusion  accompanying  the  loss  of  money  on  real  or  pre- 
tended wagers,  might  often  render  it  impossible  for  a  party 
to  describe  minutely  the  particular  mode  or  contingency 
on  which  a  wager  was  lost  j  the  law,  therefore,  in  such 
cases,  allowed  such  a  general  form  of  describing  the  occa- 
sion and  mode  of  the  fraud  ;  and  the  same  reason  prevails 
with  double  force  under  a  system  which  permits  more  accu- 
rate information  to  be  called  for  when  necessary. 

I  cannot,  therefore,  doubt  that  the  form  prescribed  by 
the  Revised  Statutes  is  such  a  plain  statement  of  the  facts 
constituting  a  cause  of  action  as  not  to  be,  under  the  Code, 
objectionable  for  not  containing  facts  sufficient  to  consti- 
tute such  cause  ;  and  that,  if  indefiniteness  prevails,  it  is 
to  be  amended  by  motion,  not  on  demurrer. 

It  is  true,  the  provisions  of  the  Revised  Statutes  preserve 
the  distinction  of  forms  of  action  in  debt  and  assumpsit, 
but  this,  in  fact,  aifects  the  substance,  because  debt  is 
brought  for  penalties  by  the  parties  injured,  or  for  money 
lost  by  an  informer,  while  assumpsit  was  only  maintainable 
by  the  party  injured  to  recover  back  his  own  money  ;  and 
this  distinction  is  observed  in  the  two  prescribed  forms  ; 
that  in  case  of  debt,  requiring  the  plaintiff  to  state  an 
indebtedness  by  which  an  action  has  accrued,  and  that  in 
case  of  assumpsit,  permitting  the  aggrieved  party  to  declare 
for  money  of  his  received. 

The  demurrer  must  be  overruled,  with  costs,  and  judg- 
ment for  the  plaintiff,  with  liberty  to  the  defendant  to 
amend  on  payment  of  such  costs. 
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SUPREME  COURT. 

MARIA  M.  C.  WETMORE  agt.  DANIEL  HOLSMAN,  CHARLES 
FREDERICK  WETMORE  and  CATHARINE  HOLSMAN  WETMORE, 
an  infant. 

A  trust  deed  of  marriage  settlement,  executed  by  the  wife  in  contemplation  of 
marriage,  will  not  be  set  aside  in  her  favor,  where  there  is  no  proof  of  fraud  or 
undue  influence  in  its  procurement  or  execution,  and  no  allegation  impeaching 
the  capacity  or  integrity  of  the  trustees,  or  their  management  of  the  estate ;  but 
it  is  claimed  by  the  wife  that  she  did  not  understand  the  deed  when  read  to 
her;  that  it  was  done  suddenly  and  without  reflection,  when  her  thoughts 
were  elsewhere;  and  alleges  that  her  husband  has  a  contingent  life  estate  in 
the  property,  which  will  become  absolute  in  case  he  survives  her — (affectionate 
wife.) 

New  York  Special  Term,  June,  1862. 

THIS  action  was  brought  by  the  plaintiff  to  set  aside  a 
marriage  settlement  executed  by  her  in  contemplation  of 
marriage  with  the  defendant  C.  F.  Wetmore,  to  the  defend- 
ant Daniel  Holsman,  and  another  in  trust,  on  the  ground  of 
the  infancy  of  the  plaintiff  at  the  time  of  executing  such 
settlement,  and  of  alleged  misapprehensions  on  her  part,  of 
its  effect.  The  complaint  prayed  that  the  defendant  Daniel 
Holsman  be  directed  to  re-convey  and  re-transfer  to  the 
plaintiff  the  real  and  personal  estate  owned  by  her  before 
her  marriage,  with  all  accumulations  thereof,  and  that  the 
said  Charles  Frederick  Wetmore  and  Catharine  Holsman 
Wetmore  be  divested  of  any  rights  or  interest  which  they 
or  either  of  them  may  claim  to  have  acquired  under  said 
instrument.  The  case  was  tried  in  February  last. 

JOHN  S.  VOSE  and  EDWARDS  PIERREPONT,  for  plaintiff". 
CAMBRELING  &  PYNE,  for  defendant  Holsman. 
BENJAMIN  STEVENS,  JR.,  guardian  ad  lit  em  for  infant. 

PECKHAM,  Justice.  In  this  case  there  is  neither  allega- 
tion nor  proof  of  any  fraud  or  undue  influence  in  the  pro- 
curement or  execution  of  the  trust  deed.  It  was  done  with 
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the  knowledge  and  sanction  of  plaintiff's  mother,  and  of 
her  general  guardian.  In  fact,  the  guardian  was  made  one 
of  the  trustees,  and  her  brother  the  other.  There  is  no 
allegation  or  proof,  in  any  manner  impeaching  the  capa- 
city or  integrity  of  the  trustees,  or  either  of  them  ;  no 
word  of  complaint  against  their  management  of  the  estate  ; 
nothing  against  the  conduct  of  the  now  remaining  trustee, 
her  brother. 

It  is  said  the  complainant  did  not  understand  the  deed 
when  read  to  her  ;  that  it  was  done  suddenly  and  without 
reflection — when  her  thoughts  were  elsewhere.  This  is  a 
very  delicate  and,  I  may  say,  novel  ground  of  relief;  no 
fraud  or  undue  influence  being  pretended ;  no  mistake 
alleged  ;  no  error  committed.  It  will  scarcely  do  to  say 
that,  although  she  knew  the  general  object  and  purpose  of 
the  deed,  and  it  has  substantially  effected  that  purpose, 
yet  it  shall  be  set  aside,  because  she  failed  to  observe  or 
remember  some  of  the  details  of  the  deed. 

The  subject  of  executing  this  deed,  or  a  deed  of  trust, 
was  called  to  her  attention  some  weeks  prior  to  its  execu- 
tion. She  assented  to  the  proposition  of  putting  her  pro- 
perty in  trust ;  on  the  evening  prior  to  her  marriage  it  was 
carefully  read  over  to  her ;  it  was  executed  and  acknow- 
ledged the  next  morning  ;  she  was  then  within  about  a 
month  of  being  twenty  years  of  age  ;  an  educated,  intelli- 
gent young  woman.  It  can  scarcely  be  alleged,  under  such 
circumstances,  that  she  had  not  sufficient  knowledge  or 
understanding  of  the  deed  to  render  its  execution  valid. 
In  fact,  there  is  not  a  word  now  proved  against  its  pro- 
visions. 

It  is  complained  that  her  husband  has  a  contingent  life 
estate  in  the  property,  in  case  he  survives  her ;  but  she 
nowhere  alleges  or  pretends  that  she  would  not  have  made 
that  or  an  equally  liberal  provision.  She  says  it  was  made 
"  without  her  wish  or  consent" — careful  language  (not 
against  her  consent) ;  because  she  says  she  did  not  under- 
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stand  it — not  that  she  would  not  have  done  so  if  she  had 
understood  it — no  unkind  feeling  between  the  parties  now, 
no  reason  why  so  ordinary  and  rational  a  provision  should 
not  have  been  made  by  an  affectionate  woman  for  her 
intended  husband.  She  necessarily,  from  the  facts,  under- 
stood the  deed  in  substance.  The  delivery  of  the  deed 
implied  from  its  acknowledgment  before  a  competent  officer, 
is  not  disproved.  The  deed  was  produced  before  me.  There 
can  be  no  doubt  of  its  legal  delivery. 

It  is  objected  that  the  trustees  are  not  authorized  to 
borrow  money  by  mortgage  to  improve  the  estate.  I  do 
not  so  understand  the  deed.  They  are  expressly  autho- 
rized to  repair,  improve,  and  to  borrow  money.  Thus  they 
are  clearly  authorized  to  mortgage. 

If  money  cannot  so  readily  be  borrowed  on  mortgage  by 
trustees,  that  is  an  incident  to  all  valid  trusts,  and  is  no 
ground  for  holding  them  invalid.  But  I  have  very  little 
faith  in  the  financial  wisdom  of  improvements  by  way  of 
mortgages.  The  increased  income  thus  sought  to  be  pro- 
cured is  frequently  a  mere  fancy.  The  mortgage  is  always 
a  stern  fact. 

In  my  judgment  there  is  nothing  left  of  this  case  except 
the  mere  fact  that  this  deed  was  executed  by  plaintiff  when 
an  infant.  That  question  was  distinctly  settled  between 
these  parties  in  the  superior  court  of  New  York,  and  stands 
here,  res  adjudicata. 

The  complaint  must  be  dismissed,  with  costs. 
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NEW  YORK  COMMON  PLEAS. 
ALEXANDER  T.  STEWART  and  others  agt.  LAFAYETTE  RANNEY. 

Where  on  the  purchase  of  goods  a  third  person  guaranties  the  payment  to  a  certain 
amount,  based  upon  a  credit  of  six  months  from  the  dates  of  the  respective  pur- 
chases, the  guarantor  is  liable,  although  the  dates  of  the  several  purchases  were 
averaged  (as  is  the  custom  among  merchants,)  and  notes  of  the  purchaser  taken 
on  each  average,  whereby  the  term  of  credit  was,  as  to  some  of  the  purchases, 
extended,  and  as  to  others  diminished. 

New  York  Special  Term,  June,  1862. 

THE  defendant,  for  a  consideration,  guarantied  to  the 
plaintiffs,  the  payment  of  all  purchases  of  goods  made  of 
them  after  May  1,  1858,  by  Martin  L.  Ranney,  not  exceed- 
ing $500  in  amount,  based  upon  a  credit  of  six  months  from 
the  dates  of  the  respective  purchases. 

It  is  admitted  that,  between  May  20th  and  July  1,  1858, 
six  distinct  purchases  of  goods  were  made  upon  the  faith 
of  this  guaranty,  based  on  the  credit  stated.  On  the  latter 
day  all  these  purchases  Avere  averaged,  as  to  dates  arid 
amounts,  and  a  note  was  given  by  Martin  L.  Ranney  to  the 
plaintiffs,  dated  June  11,  for  the  whole  sum  then  owing, 
payable  in  six  months  thereafter.  A  similar  course  was 
adopted  respecting  five  separate  purchases  made  between 
September  4  and  October  23,  1858,  the  note  being  dated 
October  16,  and  payable  in  six  months  thereafter.  For 
the  two  remaining  purchases  on  November  2  and  11,  no 
note  was  given.  The  whole  amount  of  the  purchases  was 
$915.14. 

MALCOLM  CAMPBELL,  for  plaintiffs. 
GEORGE  R.  THOMPSON,  for  defendant. 

HILTON,  J.  It  is  claimed  that,  although  these  sales  were 
based  upon  a  credit  of  six  months,  in  each  instance,  yet 
the  defendant  was  absolved  from  all  liability  upon  his 
guaranty,  because  the  plaintiffs  accepted  the  notes  referred 
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to,  whereby  the  term  of  credit  was  as  to  some  of  the  pur- 
chases extended,  and  as  to  the  others  diminished. 

But  it  appears  that  there  is  a  custom  among  merchants, 
where  there  are  several  items  or  purchases  in  a  running 
account,  each  having  a  credit  for  a  particular  period  of 
time,  to  ascertain  by  average,  when  the  whole  amount 
becomes  due,  by  reference  to  the  date  and  amount  of  each 
purchase,  and  date  thus  ascertained  is  regarded  by  both 
parties  as  the  time  when  the  whole  account  is  payable. 
And  it  is  insisted  that,  as  the  course  adopted  in  the  present 
case  was  in  accordance  with  this  established  custom,  there 
was  no  departure  from  the  terms  of  the  guaranty  in  accept- 
ing the  notes,  they  having  been  received  and  given  in 
accordance  with  a  well-known  commercial  usage  which  the 
defendant  must  be  presumed  to  have  been  cognizant  of 
when  he  executed  the  contract  of  guaranty. 

It  seems  to  me  that  the  principle  established  in  Smith 
agt.  Dorr,  (6  Hill,  543,)  is  decisive  upon  the  question  here 
presented.  In  that  case  the  guaranty  was  for  purchases 
made  upon  a  credit  of  three  months.  The  goods  were 
sold  upon  these  terms,  but  the  vendors,  in  accordance  with 
the  usual  custom,  took  the  note  of  the  purchaser  for  the 
amount  of  the  sale,  payable  in  three  months  thereafter,  but 
failed  to  specify  that  it  should  be  without  grace  ;  and  thus, 
in  effect,  the  term  of  credit  was  extended  beyond  the  time 
named  in  the  guaranty.  It  was  there  remarked  by  Judge 
BRONSON,  that  as  there  must  be  a  strict  compliance  with 
the  terms  of  a  guaranty  to  bind  a  surety,  the  variance  of 
three  days  was  as  fatal  as  if  it  had  been  a  month,  (  Walrath 
agt.  Thompson,  id.,  140  ;)  yet  that  guaranties,  like  all  other 
commercial  contracts,  must  be  construed  with  reference  to 
the  usages  of  trade.  (Dobbin  agt.  Bradley,  17  Wend.,  422  ; 
Lee  agt.  Dick,  10  Peters,  482  ;  3  Wheat.,  148,  note.}  And 
although  there  was  no  particular  usage  proven  on  the  trial 
in  that  case,  the  court,  however,  took  judicial  notice  of  the 
custom  of  merchants  to  take  notes  in  that  manner,  and  held 


NEW  YORK  PRACTICE  REPORTS.        207 

Appleby  agt.  Brown. 

that  so  doing  did  not  discharge  the  surety,  notwithstand- 
ing the  term  of  credit  was  extended  beyond  that  named  by 
the  guarantor  as  a  condition  upon  which  he  agreed  to 
become  liable.  (Hinton  agt.  Locke,  5  Hill,  437  ;  Vail  agt. 
Rice,- 1  Seld.,  156.) 

Henderson  agt.  Marvin,  (11  Jlbb.,  142,)  does  not  conflict 
with  these  views,  as  it  was  not  shown  that  the  notes  there 
referred  to  as  extending  the  term  of  credit  in  some  instances 
and  shortening  it  in  others,  were  given  in  accordance  with 
any  commercial  usage  based  upon  the  custom  of  averaging 
running  accounts.  It  is  therefore  clearly  distinguishable 
from  the  present  case. 

The  plaintiffs  are  entitled  to  judgment  for  the  amount 
claimed. 


COURT  OF  APPEALS. 

LEONARD  APPLEBY,  appellant  agt.  EBENEZER  G.  BROWN  and 
JOHN  LAYTON,  administrators  of,  &c.  of  CHARLES  L.  VAN 
WICKLE,  deceased,  respondents. 

Where,  before  the  Code,  a  party  had  a  concurrent  remedy,  at  law  and  in  equity, 
the  Kevised  Statutes  made  the  statute  of  limitations  applicable  to  the  remedy 
at  law — six  years — and  not  to  the  equitable  remedy — ten  years.  Therefore,  the 
party  to  save  the  statute  of  limitations,  would  be  bound  to  commence  his  action 
within  six  years  from  the  time  his  cause  of  action  accrued. 

But  the  old  common  law  action  of  account  cannot  be  considered  a  concurrent 
remedy,  with  equity,  in  an  action  for  an  accounting  between  partners ;  especially 
where  the  firm  consists  of  more  than  two  persons.  Although  that  action  is  recog- 
nized by  the  Revised  Statutes,  it  has  never,  except  in  one  or  two  instances,  been 
resorted  to  in  this  state,  and  has  always  been  disfavored  by  the  courts.  It  would 
be  very  difficult  for  a  party  on  bringing  that  action,  to  obtain  a  hearing  under  the 
Authorities  in  this  state.  It  may  now  be  considered  obsolete. 

APPEAL  from  the  decision  of  the  general  term  of  the 
supreme  court  of  the  seventh  district.  The  material  facts 
in  the  case,  as  found  by  the  referee  before  whom  the  cause 
was  tried,  are  briefly  as  follows  : 
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Leonard  Appleby,  Edwin  D.  White  and  Charles  L.  Van 
Wickle  entered  into  an  agreement,  by  which  White  and 
Van  Wickle  were  to  go  to  Buffalo  and  open  a  store  as 
tobacconists,  and  Appleby  was  to  stock  it  at  New  York 
wholesale  prices.  The  business  to  be  conducted  in  the 
name  of  White  &  Van  Wickle.  The  profits  to  be  divided, 
one-half  to  Appleby,  and  one-quarter  each  to  White  and 
Van  Wickle.  The  business  at  Buffalo  was  commenced  in 
the  spring  of  1845. 

About  the  first  of  October,  1846,  the  business  appearing 
to  be  unprofitable,  w7as  suspended,  and  the  remaining  stock 
on  hand  and  the  credits  were  taken  by  Appleby,  and  appro- 
priated as  far  as  they  would  go  to  the  payment  of  the 
debts.  On  the  llth  February,  1848,  Van  Wickle  removed 
to  New  Orleans,  where  he  died  May  17,  1849,  without 
having  returned  to  the  state  of  New  York;  but  before 
going  to  New  Orleans,  he  made  a  will  disposing  of  real 
estate  in  the  county  of  Wayne,  omitting,  however,  to 
appoint  any  executors.  White  was  and  still  is  insolvent. 
On  the  25th  of  August,  1856,  the  will  of  Van  Wickle  was 
proved  before  the  surrogate  of  Wayne  county,  and  letters 
of  .administration,  with  the  will  annexed,  were  granted  to 
the  respondents,  Brown  and  Layton. 

This  action  was  commenced  on  the  llth  of  August,  1859, 
for  an  account  of  the  partnership  business  at  Buffalo,  and 
demanding  that  the  plaintiff  be  reimbursed  to  the  amount 
of  the  one-fourth  of  his  excess  of  advances  in  furnishing 
the  stock  in  trade,  out  of  the  individual  estate  of  the 
deceased. 

The  defendants  set  up  in  their  answer,  among  other 
defences,  the  common  law  statute  of  limitations  ;  that  the 
action  did  not  accrue  within  six  years,  &c.  * 

The  action  was  tried  before  J.  D.  Husbands,  Esq.,  referee, 
who  found,  among  other  things,  that  the  three  persons  were 
partners  in  the  business  at  Buffalo  ;  that  the  cause  of  action 
was  of  exclusive  equity  jurisdiction,  and  the  limitation  ten 


NEW  YORK  PRACTICE  REPORTS.        209 

« 

Appleby  agt.  Brown. 

years,  and  required  the  defendants  to  account.  Upon 
taking  the  account,  the  referee  found  that  the  plaintiff  had 
advanced  in  the  business  more  than  his  proportionate 
share  ;  that  the  partnership  property  was  exhausted,  and 
that  the  plaintiff  was  entitled  to  be  reimbursed  his  excess 
of  advances  out  of  the  individual  estate  of  Van  Wickle  to 
the  extent  (one-fourth)  of  his  interest  in  the  business  ;  and 
that  that  proportion,  including  interest  to  the  date  of  the 
report,  amounted  to  $1,008.70,  for  which  sum  judgment 
was  entered,  without  costs,  December  20,  1859. 

From  this  judgment  the  defendants  appealed  to  the  gen- 
eral term,  where  the  case  was  argued,  and  an  opinion 
written  substantially  agreeing  with  the  referee  in  all  except 
that  part  of  his  report  which  held  as  a  conclusion  of  law, 
that  the  cause  was  of  exclusive  equity  jurisdiction,  and  the 
limitation  ten  years.  On  this  point  the  general  term  held 
that  "  the  moment  the  partnership  was  dissolved  the  plain- 
tiff had  his  right  of  action  of  account,  either  at  law  or  in 
equity,  at  his  election,  against  each  of  the  other  members  ;" 
that  "  the  death  of  one  partner  does  not  give  equity  exclu- 
sive jurisdiction  as  between  the  partners  ;  consequently  the 
limitation  was  six  years,  and  the  cause  of  action  barred 
before  the  commencement  of  this  action ;"  and  made  -an 
order  setting  aside  the  report  of  the  referee,  and  granting 
a  new  trial,  costs  to  abide  the  event.  From  this  decision 
the  plaintiff  appealed  to  this  court. 

CHARLES  D.  LAWTON,  for  the  appellant. 
WILLIAM  CLARK,  for  the  respondent. 

DAVIES,  J.  The  right  of  action  in  this  case  had  accrued 
before  the  adoption  of  the  Code  of  Procedure,  and  the  sta- 
tutes in  force  at  the  time  it  accrued  (in  October,  1846) 
are  applicable,  and  must  govern  in  the  disposition  of  this 
case.  (Sec.  73  of  the  Code.)  We  must  therefore  recur  to 
the  provisions  of  law  existing  on  this  subject  at  that  time. 
VOL.  XXIII.  14 
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The  plaintiff,  seeking  to  enforce  liis  rights,  must  have 
resorted  either  to  an  action  at  law  or  to  a  suit  in  equity. 
If  the  former,  the  appropriate  and  only  action  which  could 
have  been  invoiced,  was  that  of  the  action  of  account  as 
known  and  recognized  at  common  law.  Upon  the  assump- 
tion that  the  appropriate  action  was  the  common  law  action 
of  account,  then  by  section  18,  subdivision  4  of  article  2, 
part  3,  chapter  4  of  the  Revised  Statutes,  the  action  was 
required  to  be  commenced  within  six  years  next  after  the 
cause  of  action  accrued  ;  and  if  the  plaintiff's  only  remedy 
•was  by  a  bill  in  equity,  then  by  section  52  of  article  6,  same 
part  and  chapter,  the  bill  must  be  filed  within  ten  years 
after  the  cause  of  action  accrued,  and  not  after ;  and  by 
section  49  it  is  provided  that,  whenever  there  is  a  concur- 
rent jurisdiction  in  the  courts  of  common  law  and  in  the 
courts  of  equity,  in  any  cause  of  action,  the  time  limited 
for  the  commencement  of  suit  for  such  cause  of  action,  in  a 
court  of  common  law,  shall  apply  to  all  suits  thereafter  to 
be  brought  for  the  same  cause  of  action  in  a  court  of  equity. 
The  question  therefore  presented  is,  whether  at  the  time 
the  cause  of  action  accrued  in  this  case,  there  was  a  con- 
current remedy  in  the  courts  of  common  law  and  in  the 
courts  of  equity  ;  and  the  solution  of  this  question  depends 
upon  the  fact  whether  the  plaintiff  in  the  present  case  could 
have  maintained  in  the  courts  of  common  law,  against  the 
defendant  Van  Wickle,  the  ancient  common  law  action  of 
account. 

It  is  said  of  this  action,  that  it  is  one  of  antiquity,  and 
lies  at  common  law  against  guardians,  bailiffs,  receivers  and 
mercantile  co-partners,  to  cancel  an  account  of  profits  or 
moneys  received.  It  was  an  action  provided  by  law,  in 
favor  of  merchants  and  for  advancement  of  trade  and 
traffic,  as  where  two  joint  merchants  occupy  their  stock  of 
goods  and  merchandize  in  common,  to  their  common  profit, 
one  of  them  naming  himself  a  merchant,  shall  have  an 
account  against  the  other,  naming  him  a  merchant,  and 
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shall  charge  him  as  receiptor  denariorum.  (Co.  Lit.,  172,  a.) 
Blackstone  says,  the  action  lies  upon  a  stated  account 
between  two  merchants  or  other  persons,  and  if  no  account 
has  been  made  up,  then  the  legal  remedy  is  by  bringing  a 
writ  of  account,  de  computo,  (Fitz.  JV.  B.,  116,)  command- 
ing the  defendant  to  render  a  joint  account  to  the  plaintiff, 
or  show  good  cause  to  the  contrary.  In  this  action,  if  the 
plaintiff  succeeds,  there  are  two  judgments ;  the  first  is, 
that  the  defendant  do  account  (quod  computet}  before  audi- 
tors appointed  by  the  court  ;  and  when  such  account  is 
finished,  then  the  second  judgment  is,  that  he  do  pay  the 
plaintiff  so  much  as  he  is  found  in  arrear.  This  action,  by 
the  old  common  law,  lay  only  against  the  parties  themselves, 
and  not  their  executors,  because  matters  of  account  rested 
solely  on  their  own  knowledge.  This  defect,  after  many 
fruitless  attempts  in  parliament,  was  remedied  by  the  sta- 
tute of  4  Anne,  (ch.  16,)  which  gave  an  action  of  account 
against  executors  and  administrators.  Blackstone  also 
says  :  However,  it  is  found  by  experience  that  the  most 
ready  and  effectual  way  to  settle  these  matters  of  account 
is  by  a  bill  in  equity,  where  a  discovery  may  be  had  on  the 
defendant's  oath,  without  relying  merely  on  the  evidence 
which  the  plaintiff  may  be  able  to  produce ;  wherefore, 
actions  of  account  to  compel  a  man  to  bring  in  and  settle 
accounts  are  now  very  seldom  used.  (3  Blackstone  Com., 
162,  163.)  The  proceedings  in  actions  of  account  were 
attempted  to  be  simplified  by  the  provisions  of  the  Revised 
Statutes,  section  50  et  passim,  (2  R.  S.,  p.  385,)  by  substi- 
tuting referees  for  auditors,  and  authorizing  them  to  exa- 
mine the  parties,  and  to  require  the  production  of  their 
books  ;  but  notwithstanding,  the  action  has  been  bat 
seldom  resorted  to,  and  has  never  been  favored  by  the 
courts.  A  bill  in  equity  has  ever  been  regarded  as  a  more 
simple  and  efficacious,  and  as  the  preferable  remedy.  Judge 
BRONSON  says,  in  McMurray  agt.  Rawson,  (3  Hill,  59,)  "  all 
the  books  agree  that  this  is  one  of  the  most  difficult,  dila- 
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tory  and  expensive  actions  that  ever  existed,  and  it  has 
long  since  given  place  to  other  remedies.  In  this  state,  it 
does  not  appear  that  more  than  one  action  of  account  was 
ever  brought  before,  (Jacobs  agt.  Fountain,  19  Wend.,  121,) 
and  the  present  experiment  will  probably  be  the  last.  In 
England  the  action  seems  not  to  have  been  brought  more 
than  a  dozen  times  within  the  last  two  centuries,  and  in 
most  of  the  cases  the  difficulty  has  been  about  the  form  of 
the  remedy,  rather  than  the  rights  of  the  parties.  The 
elementary  books  upon  partnership  agree  that  the  action 
of  account  has  fallen  into  disuse,  (1  Mont.,  55  ;  Gary,  70  ; 
Gow.,  69.)  Collyer  and  Story  do  not  mention  the  action. 
In  this  state  there  is  no  reason  for  resorting  to  this 
action,  and  attempting  to  revive  and  remould  a  remedy 
which  was  always  difficult  and  has  now  become  obsolete ; 
and  if  parties  choose  to  bring  account,  they  must  take  the 
action  as  it  was  left  by  the  ancients,  subject  only  to  such 
alterations  as  have  been  made  by  the  legislature."  COWEN, 
J.,  in  same  case,  says  :  "  The  action  in  this  state  stands 
within  the  limits  of  the  common  law.  It  may  be  con- 
ceded that  it  is  sustainable  to  the  extent  of  those  limits  in 
their  enlarged  commercial  sense,  though  even  to  that  extent 
it  is  obsolete  in  practice."  The  court  was  clearly  against 
the  action,  and  the  defendant  had  judgment  upon  the 
demurrer. 

I  think,  therefore,  if  the  courts  of  common  law  had  con- 
current jurisdiction  of  the  subject  matter  of  the  cause  of 
this  action  with  the  courts  of  equity,. such  jurisdiction  was 
ineffectual  to  confer  any  substantial  rights  upon  the  plain- 
tiff. He  would  have  found  it  difficult,  with  this  case  in 
his  way,  to  have  obtained  a  hearing  in  a  court  of  law  in  an 
action  of  account.  I  cannot  be  mistaken  in  supposing  that 
he  would  have  had  a  speedy  exit,  and  been  despatched  to 
a  court  of  equity.  But  I  think  it  is  well  settled  upon 
authority,  that  this  action  of  account  given  by  the  common 
law,  could  only  be  maintained  between  two  merchants,  and 
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•when  the  issue  consisted  of  more,  this  strict  action  could  not 
be  sustained.  Coke,  already  quoted,  confines  the  action  to 
the  case  of  two  joint  mercantile  partners,  in  which  case  one 
may  charge  the  other.  In  Beach  agt.  Hotchkiss,  (2  Corns. 
jR.,  423,)  it  was  holden  not  to  lie,  where  there  are  more 
than  two  partners  ;  and  Judge  COWEN  says,  in  McMurray 
agt.  Rawson,  (supra,}  that  with  us,  when  the  court  of  chan- 
cery is  open  to  a  much  better  remedy,  there  is  no  reason 
for  giving  Coke's  words  a  liberal  construction.  Judge 
COWEN  further  adds,  that  he  desires  not  to  be  understood 
as  conceding  that  this  action  will  lie  at  all,  either  between 
partners  who  are  not  nferchants  or  joint  tenants,  or  tenants 
in  common  of  personal  property,  as  such  ;  on  the  contrary, 
when  it  goes  on  partnership,  he  says  :  "  I  apprehend  the 
plaintiff  must  aver  both  himself  and  the  defendant  were 
partners  as  merchants,  in  such  terms  as  to  show  that  the 
case  is  within  the  law  of  merchants.  I  admit  the  action 
may  then  be  sustained  against  the  defendants  as  receivers, 
when  the  firm  consisted  of  two  persons  only."  I  think  this 
is  a  just  and  correct  exposition  of  the  law  on  the  subject, 
and  that  an  action  of  account — the  strict  common  law 
action — could  not  have  been  maintained  by  the  present 
plaintiff,  the  firm  consisting  of  more  than  two  persons. 

The  reasons  for  not  favoring  the  action  or  giving  a  more 
liberal  construction  to  the  rules  applicable  to  it,  have 
already  been  adverted  to,  and  need  not  be  repeated.  We 
think  the  legislature  of  our  state  have  not  enlarged  the 
case  in  which  at  common  laAv  th&  action  could  be  main- 
tained. The  first  act  passed  is  that  of  February  6,  1788, 
(Green.  Laws,  p.  4.)  This  act  was  republished  in  the  revi- 
sion of  1813,  in  the  same  words,  (Laws  q/*  1813,  vol.  1,  p. 
90.)  In  the  revision  of  1830,  under  the  title  of  "  Consolid- 
ating and  referring  causes,"  (2  R.  S.,  pp.  383,  384,  #c.,) 
the  re  visors  endeavored  to  simplify  the  proceedings  in  an 
action  of  account,  by  substituting  referees  for  auditors,  and 
conferring  upon  the  former  the  powers  given  to  the  latter 
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by  the  act  of  1788.  We  do  not  think  the  language  used 
in  section  49  (p.  385)  was  intended  to  change  the  rules  of 
the  common  law  or  to  enlarge  the  cases  in  which  the  action 
might  be  brought. 

I  come  therefore  to  the  conclusion,  that  the  common  law 
action  of  account  could  not,  at  the  time  the  cause  of  action 
in  this  case  accrued,  have  been  maintained  against  the 
defendant  Van  Wickle  ;  or  assuming  that,  by  the  provi- 
sions of  our  Revised  Statutes,  the  action  is  given  in  all 
cases  against  executors  and  administrators,  in  which  it 
could  be  maintained  against  their  testators  or  intestates,  it 
could  not  have  been  maintained  ^against  Van  Wickle's 
administrators  for  the  reason  that  it  could  not  have  been 
prosecuted  against  him.  At  the  time  the  present  cause  of 
action  accrued,  the  plaintiff  had  the  sole  remedy  of  an 
action  in  a  court  of  equity,  and  a  court  of  law  had  no  con- 
current jurisdiction.  As  he  had  ten  years  from  the  time 
his  cause  of  action  accrued,  that  term  of  ten  years  was  fur- 
ther extended  for  the  period  of  eighteen  months  by  the 
provisions  of  section  8,  title  3,  article  1,  chapter  8  of  the 
third  part  of  the  Revised  Statutes,  which  declares  that  the 
term  of  eighteen  months  after  the  death  of  any  testator  or 
intestate  shall  not  be  deemed  any  part  of  the  time  limited 
by  law  for  the  commencement  of  actions  against  his  execu- 
tors or  administrators.  The  statute  did  not,  therefore, 
run,  or  in  other  words,  was  suspended  for  the  period  of 
eighteen  months  next  immediately  after  the  death  of  the 
testator  or  intestate  ;  and  as  this  suit  was  commenced 
within  eleven  years  from  the  time  the  cause  of  action 
accrued,  the  statute  of  limitations  presents  no  obstacle  to 
the  plaintiff's  right  to  recover.  As  this  is  the  only  point 
discussed  on  the  argument,  and  one  which  disposes  of  the 
case,  it  follows  that  the  order  of  the  general  term  granting 
a  new  trial  should  be  reversed,  with  costs,  and  the  judg- 
ment of  the  special  term  should  be  affirmed. 
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SUPREME   COURT. 
SETH  POPE  agt.  HENRY  HART. 

In  an  affidavit  for  a  warrant  by  a  justice  of  the  peace,  it  is  sufficient  for  the  plain- 
tiff in  stating  his  cause  of  action  for  a  tort,  to  allege  that  he  believes  he  has  a 
cause  of  action  against  the  defendant,  and  then  set  out  when  and  how  he  claims 
it  arose.  It  is  not  necessary  to  swear  positively  as  to  the  cause  of  action. 

In  a  suit  commenced  by  a  warrant  before  a  justice  of  the  peace,  the  plaintiff, 
although  he  be  a  resident  of  the  county,  may  have  an  adjournment  on  his  own 
application ;  the  defendant,  however,  is  thereby  discharged  from  custody;  but 
the  suit  is  not  discontinued  by  such  adjournment  or  discharge. 

Under  the  decision  of  Seymour  agt.  Wilson,  (4  Kern.,  567 ;  which  overrules  Sizer 
agt.  Miller,  1  Hill,  227;  and  Hanford  agt.  Archer,  1  Hill,  347,)  this  court  is 
bound  to  hold  that  a  party  when  charged  with  an  intent  to  deceive,  or  cheat  or 
defraud,  or  with  fraud  and  deceit,  must  be  allowed  to  testify  as  a  witness  in  his 
own  behalf,  that  he  did  not  intend  to  cheat,  deceive  or  defraud,  or  to  practice 
any  fraud  or  deceit  in  the  transaction,  however  inconclusive,  inconsistent  or  unsat- 
isfactory his  testimony  may  be. 

Broome  General  Term,  January,  1862. 

Present,  BALCOM,  CAMPBELL  and  PARKER,  Justices. 

THIS  action  was  brought  before  a  justice  of  the  peace  of 
Cortland  county,  and  was  commenced  by  warrant.  The 
affidavit  on  which  the  warrant  issued  was  in  the  words  and 
figures  following,  to  wit : 

"  State  of  New  York,  Cortland  county,  ss. — Seth  Pope, 
of  Cortland,  in  said  county,  being  duly  sworn,  says  that  he 
has,  as  he  believes,  a  good  cause  of  action  against  Henry 
Hart,  of  Summer  Hill,  in  the  county  of  Cayuga,  for  fraud 
and  deceit  in  the  sale  by  him  of  a  certain  pair  of  horses  to 
this  deponent,  in  the  year  1857. 

This  deponent  makes  application  for  a  warrant  therefor 
against  the  said  Hart ;  and  further  says,  that  the  said  Hart 
is  a  non-resident  of  the  said  county  of  Cortland,  and  resides 
at  Summer  Hill  in  the  county  of  Cayuga. 

"  (Signed.)  SETH  POPE. 

"  Sworn  before  me,  this  24th  day  of  January,  1861. 

"  P.  B.  DAVIS.  Justice  of  the  Peace." 
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The  defendant  was  arrested  and  taken  before  the  justice 
at  Cortlandville,  by  virtue  of  the  warrant,  on  the  24th  day 
of  January,  1861,  when  the  plaintiff  complained  of  him  for 
fraud  and  deceit  in  the  sale  of  a  span  of  horses  by  defend- 
ant to  plaintiff  in  March,  1857.  The  plaintiff  alleged  that 
the  horses  were  balky,  kicking,  untrue  and  vicious,  and 
that  one  of  them  was  an  original  (meaning,  as  is  supposed, 
a  ridgling.)  He  claimed  that  the  defendant  knew  the 
horses  were  thus  vicious,  and  that  one  was  an  original  or 
ridgling,  and  that  he  made  such  fraudulent  statements  and 
representations  to  the  plaintiff  concerning  them,  as  induced 
him  to  believe  they  were  kind,  true  and  gentle  ;  and  fraudu- 
lently concealed  the  fact  from  plaintiff's  knowledge  that 
one  of  them  was  only  half  gelt. 

Before  the  defendant  answered  the  complaint  he  objected 
to  the  affidavit  on  which  the  warrant  was  issued  "  as  insuf- 
ficient." The  justice  overruled  the  objection,  and  the 
defendant  excepted.  The  defendant  then  answered  the 
complaint,  and  denied  each  and  every  allegation  in  it. 

The  plaintiff  then  asked  the  justice  to  adjourn  the  cause, 
to  which  the  defendant  objected  ;  but  the  justice  adjourned 
it  until  the  30th  day  of  January,  1861.  The  defendant 
excepted  to  the  decision  of  the  justice  adjourning  the  cause 
on  plaintiff's  motion.  When  the  cause  was  tried  the  plain- 
tiff gave  evidence  that  tended  to  establish  his  alleged  cause 
of  action.  The  defendant's  evidence  tended  to  show  that 
he  was  not  guilty  of  any  fraud  or  deceit  in  the  sale  of  the 
horses  to  the  plaintiff. 

The  defendant  was  sworn  as  a  witness  in  his  own  behalf, 
and  after  testifying  to  what  he  claimed  was  said  between 
him  and  the  plaintiff,  his  counsel  asked  him  the  following 
question  :  "'  Did  you  intend  on  that  sale  to  cheat,  defraud 
or  deceive  the  plaintiff  in  any  manner  ?"  To  which  the 
plaintiff  objected  on  the  ground  that  the  same  was  inadmis- 
sible, and  that  the  jury  were  to  judge  from  what  was  said 
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and  done.  The  justice  sustained  the  objection,  and  the 
defendant  excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  fifty 
dollars  damages  ;  on  which  the  justice  rendered  a  judgment 
in  his  favor,  with  costs. 

The  Cortland  county  court  affirmed  the  judgment,  and 
the  defendant  appealed  to  this  court. 

No  other  facts  need  be  stated,  as  the  foregoing  and  others 
that  are  contained  in  the  following  opinion,  are  sufficient 
for  a  correct  understanding  of  all  the  questions  in  the  case 
that  this  court  deemed  worthy  of  notice. 

DUELL  &  FOSTER,  for  plaintiff". 
A.  P.  SMITH,  for  defendant. 

By  the  court,  BALCOM,  P.  Justice.  A  warrant  is  the  only 
process  by  which  a  person  can  commence  an  action  for  a 
tort  or  wrong  before  a  justice  of  the  peace  in  the  county 
in  which  he  resides,  against  a  non-resident  of  such  county. 
(1  R.  S.,  5th  ed.,  429,  §  15  ;  id.,  462,  §  213  ;  Benedict's  Trea- 
tise, 3d  ed.,  68  and  69  ;  1  Cow.  TV.,  2d  ed.,  461  and  462.) 
And  it  is  provided  by  statute  that  "  in  all  cases  on  appli- 
cation for  a  warrant,  except  when  the  suit  shall  have  been 
commenced  by  summons,  the  person  applying  shall  by  affi- 
davit state  the  facts  and  circumstances  within  his  know- 
ledge, showing  the  grounds  of  his  application,  whereby  the 
justice  may  the  better  judge  of  the  necessity  and  propriety 
of  issuing  such  warrant."  (3  R.  S.,  5th  ed.,  429,  §  17  ;  1 
Cow.  Tr.,  2d  ed.,  463.)  The  defendant's  counsel  insists  that 
the  plaintiff  did  not  state  sufficient  facts  and  circumstances 
in  his  affidavit  in  this  case,  to  entitle  him  to  a  warrant. 
But  I  am  of  the  opinion  he  did.  He  stated  positively  that 
he  was  a  resident  of  the  county  in  which  the  action  was 
brought,  and  that  the  defendant  was  a  resident  of  Cayuga 
county.  The  affidavit  was  certainly  sufficient  in  respect  to 
the  residence  of  the  parties.  (See  Benedict's  Tr.,  3d  ed.,  69 
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and  70 ;  1  Cow.  Tr.,  2d  ed.,  463  ;  Hunter  agt.  Burtis,  10 
Wend.,  360  ;  Loder  agt.  Pkelps,  13  id.,  46  ;  Smith  agt.  Luce, 
14  id.,  237,  20  td.,  77  ;  Whitney  agt.  Skufelt,  1  Demo,  529.) 
He  also  stated  he  had,  as  he  verily  believed,  a  good  cause 
of  action  against  the  defendant,  for  fraud  and  deceit  in  the 
sale  by  him  of  a  certain  pair  of  horses  to  the  plaintiff  in 
the  year  1857.  This  clearly  showed,  if  he  had  a  cause  of 
action  against  the  defendant,  that  it  was  not  upon  contract, 
but  was  ex  delicto — in  other  words,  for  a  tort  or  wrong. 

The  contract  of  sale  was  stated  and  proved  by  way  of 
inducement ;  but  the  fraud  and  deceit  constituted  the  gist 
of  his  claim.  The  defendant's  counsel  seems  to  think  the 
plaintiff  should  have  sworn  positively  that  he  had  a  cause 
of  action  against  the  defendant  for  the  alleged  fraud  and 
deceit,  or  that  he  should  have  stated  more  facts  and  cir- 
cumstances from  which  it  might  be  inferred  he  had  such  a 
cause  of  action. 

It  will  be  observed  that  the  statute  only  requires  a 
person  applying  for  a  warrant,  to  state  the  facts  and  cir- 
cumstances "  within  his  knowledge"  showing  the  grounds 
of  his  application.  Neither  of  the  authorities  above  cited, 
nor  any  other  that  I  am  aware  of,  holds  that  the  person  or 
party  who  applies  for  a  warrant  in  an  action  ex  delicto 
must  swear  positively  that  the  plaintiff  has  a  cause  of  action 
against  the  defendant,  or  to  sufficient  facts  and  circum- 
stances clearly  to  show  the  existence  of  the  alleged  cause 
of  action.  Such  affidavit  could  not  be  truthfully  made  by 
one  plaintiff  in  twenty. 

In  this  case,  if  the  alleged  fraud  and  deceit  were  proved 
on  the  trial,  the  same  were  established  by  isolated  facts 
and  circumstances  that  were  stated  by  different  witnesses, 
and  as  to  which  the  plaintiff  had  no  personal  knowledge. 
I  think  all  a  person  need  state  in  his  affidavit  for  a  war- 
rant, as  to  having  a  cause  of  action  for  a  tort  or  wrong,  is, 
that  he  believes  he  has  a  cause  of  action  against  the  defend- 
ant, and  then  set  out  when  and  how  he  claims  it  arose,  so 
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that  it  may  be  seen  to  be  ex  delict o.  If  these  views  are 
correct,  the  affidavit  authorized  the  justice  to  issue  the 
warrant  in  this  case. 

The  defendant's  counsel  contends  that  the  justice  erred 
in  adjourning  the  cause  on  the  application  of  the  plaintiff, 
from  the  24th  to  the  30th  day  of  January.  The  defendant 
was  entitled  to  be  discharged  from  the  custody  of  the  con- 
stable at  the  expiration  of  twelve  hours  from  the  time  he 
was  taken  before  the  justice  upon  the  warrant,  because  the 
trial  of  the  cause  was  not  commenced  within  that  period. 
(2  R.  S.,  229,  §  25  ;  Arnold  agt.  Stevens,  10  Wend.,  515  ; 
Benedict's  2V.,  3d  erf.,  72  ;  1  Cow.  Tr.,  2d  ed.,  507  ;  id.,  532 
and  533.)  And  as  the  return  of  the  justice  shows  nothing 
to  the  contrary,  it  will  be  presumed  he  was  discharged 
within  that  period.  But  the  plaintiff,  notwithstanding  that, 
was  entitled  to  have  the  cause  adjourned  upon  showing 
good  reasons  therefor.  It  is  stated  in  Cowen's  Treatise 
that  it  is  also  inferable  from  the  language  of  the  72d  sec- 
tion, (3  R.  S.,  437,  §  62,  5tk  ed.,)  that  the  plaintiff,  in  a 
suit  commenced  by  warrant,  although  he  be  a  resident, 
may  have  an  adjournment  on  his  own  application  ;  but  in 
such  case  the  defendant  is  to  be  discharged  from  custody. 
(2  Cow.  Tr.,  2rf  erf.,  840  and  841.)  The  cause  was  not  dis- 
continued by  the  adjournment  or  discharge  of  the  defend- 
ant from  the  custody  of  the  constable.  (2  R.  S.,  239, 
®  72,  73.) 

The  only  other  question  in  the  case  worthy  of  notice, 
arises  out  of  the  refusal  of  the  justice  to  allow  the  defend- 
ant to  answer  the  following  question,  as  a  witness,  that  was 
put  to  him  by  his  counsel,  viz  :  "  Did  you  intend,  on  that 
sale,  to  cheat,  defraud  or  deceive  the  plaintiff  in  any  man- 
ner ?"  The  sale  here  referred  to  was  that  of  the  horses  by 
the  defendant  to  the  plaintiff,'  in  which  the  latter  claimed 
he  was  deceived  and  defrauded.  The  plaintiff  objected  to 
the  question  on  the  ground  that  it  was  inadmissible,  and 
that  the  jury  were  to  judge  from  what  was  said  and  done. 
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His  counsel  now  contends  it  was  immaterial,  for  the  reason 
that  the  defendant  had  stated  all  that  was  said  and  done 
between  the  parties  on  the  sale.  This  position  is  untenable, 
if  the  intent  of  the  defendant  in  what  he  said  and  did  in 
selling  the  horses  to  the  plaintiff  was  material.  In  Sizer 
agt.  Miller  and  others,  (1  Hill,  227,)  the  plaintiff  sought  to 
recover  upon  a  promissory  note,  to  which  the  defence  of 
usury  was  interposed  ;  and  Clary,  one  of  the  payees  named 
in  the  note,  was  called  as  a  witness  for  the  defendant,  and 
on  his  cross-examination  was  asked  by  plaintiff's  counsel, 
"  if  there  was  any  intention,  shift  or  device  on  his  part,  in 
the  transaction,  to  get  or  realize  more  than  seven  per  cent, 
from  Miller"  the  borrower.  The  question  was  excluded, 
and  the  plaintiff's  counsel  excepted.  The  plaintiff  was 
beaten,  but  a  new  trial  was  granted  by  a  majority  of  the 
court,  without  passing  upon  the  question  raised  by  the 
above  exception.  Justice  COWEN  dissented,  and  in  his  dis- 
senting opinion  said  Clary  was  asked  whether  there  was 
any  intention,  shift  or  device  on  his  part  to  get  more  than 
seven  per  cent.  The  question  would  have  been  very  excep- 
tionable as  a  leading  one,  had  it  not  been  put  to  the  wit- 
ness on  cross-examination  ;  but  it  was  exceptionable,  also,  as 
calling  on  him  to  pronounce  broadly  upon  the  point  in  issue. 
Hanford  agt.  Archer,  (1  Hill,  347,)  was  replevin.  The 
plaintiff's  title  to  the  goods  in  question  was  by  a  sale  to 
him  from  the  assignees  of  one  Norton.  One  of  the  assignees 
was  called  as  a  witness  for  the  plaintiff,  who  put  him  the 
following  question  :  "  So  far  as  you  are  concerned,  was 
there  any  actual  fraud  in  the  whole  transaction  ?"  And  it 
was  held  irrelevant,  as  being  an  inquiry  after  the  secret 
operations  of  the  witness'  mind,  which  could  not  affect  the 
case  one  way  or  the  other.  The  reversal  of  that  case  by 
the  court  of  dernier  resort,  (4  Hill,  271,)  was  not  for  the 
reason  that  the  question  I  have  mentioned  was  proper,  but 
it  was  placed  upon  the  ground,  and  it  was  held  by  senator 
HOPKINS  and  chancellor  WALWORTH,  the  only  members  of 
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that  court  who  alluded  to  the  question,  that  for  the  pur- 
pose of  rebutting  the  presumption  of  fraud,  which  the  sta- 
tute raises  from  the  want  of  a  change  of  possession  of  the 
goods  sold,  mortgaged  or  assigned,  it  is  not  proper  to  ask 
the  vendor  in  general  terms  whether,  so  far  as  he  is  con- 
cerned, there  was  any  actual  fraud  in  the  whole  transac- 
tion. Those  decisions  were  the  only  evidence  of  what  the 
law  is  on  the  question  under  consideration,  that  I  recol- 
lect, until  the  court  of  appeals  decided  in  Seymour  agt. 
Wilson,  (4  Kern.,  567,)  that  on  an  issue  of  fact,  as  to  whe- 
ther an  assignment  or  transfer  of  property  was  made  to 
hinder,  delay  or  defraud  creditors,  it  is  competent,  where 
the  assignor  is  a  witness,  to  inquire  of  him  whether,  in 
making  the  assignment  or  transfer,  he  intended  to  delay  or 
defraud  his  creditors.  That  decision  remains  unshaken  by 
any  subsequent  adjudication ;  and  I  think,  notwithstand- 
ing the  report  of  it  does  not  show  the  cases  in  Hill's  reports, 
which  I  have  mentioned,  nor  cited  by  counsel  or  alluded 
to  by  the  court,  that  it  must  be  regarded  as  overruling 
those  cases.  I  am  therefore  of  the  opinion  that  this  court 
is  now  bound  to  hold  that  a  party,  when  charged  with  an 
intent  to  deceive  or  cheat  or  defraud,  or  with  fraud  and 
deceit,  must  be  allowed  to  testify  as  a  witness  in  his  own 
behalf,  that  he  did  not  intend  to  cheat,  deceive  or  defraud, 
or  to  practice  any  fraud  or  deceit  in  the  transaction  wherein 
he  is  charged  with  having  had  such  motive,  however  incon- 
clusive, unsatisfactory  or  inconsistent  his  evidence  may  be. 
(See  22  JV.  F.  R.,  549  and  550.) 

The  return  of  the  justice  in  this  case  shows  that  the 
plaintiff  asked  the  defendant  if  he  would  warrant  the 
horses,  and  that  he  expressly  refused  so  to  do.  There  are 
two  claims  in  the  complaint ;  the  first  is  for  false,  deceitful 
and  fraudulent  representations,  and  the  second  is  for  a 
fraudulent  and  wilful  concealment.  In  such  case,  "  the 
complaint  to  be  good,  must  aver  a  knowledge  of  the  fraud 
on  the  part  of  the  defendant,  because  to  support  the  action 
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such  knowledge  must  be  made  to  appear  by  proof  on  the 
trial."  (1  Van  Santvoord's  PL,  2d  ed.,  286  ;  see  1  Cow.  Tr., 
2d  ed.,  328  ;  2  id.,  644,  '5,  '6  ;  2  Johns.,  550  ;  6  id.,  138  ; 
Collins  agt.  Denis  on,  12  Met  calf,  549.)  If  the  defendant 
fraudulently  represented  to  the  plaintiff  that  the  horses 
were  materially  different  from  what  he  knew  they  were,  or 
fraudulently  concealed  a  material  fact  concerning  them, 
from  his  knowledge,  he  intended  to  deceive,  cheat  and 
defraud  him.  Hence  the  defendant  had  the  right  to  testify 
that  he  did  not,  on  the  sale  of  them  to  the  plaintiff,  intend 
to  cheat,  defraud  or  deceive  him  in  any  manner. 

The  weight  due  to  the  evidence,  if  it  had  been  admitted, 
would  have  been  for  the  jury  to  determine,  (see  4  Kern., 
567  ;  22  JV.  F.  R.,  549  and  550.)  Such  evidence,  in  some 
cases,  can  have  but  little  influence ;  but  we  cannot  say,  as 
was  held  in  Seymour  agt.  Wilson,  (19  JV.  F.  R.,  417,)  that 
it  could  not  have  had  any  in  this  case,  and  therefore  hold 
that  the  error  of  the  justice  in  rejecting  it  did  not  affect 
the  merits.  The  case  is  not  like  that  of  Bennett  agt.  Jud- 
son,  (21  JV.  Y.  R.,  238.) 

My  opinion  is,  that  for  the  error  of  the  justice  in  refus- 
ing to  allow  the  defendant  to  testify  that  he  did  not  intend, 
on  the  sale  of  the  horses,  to  cheat,  defraud  or  deceive  the 
plaintiff  in  any  manner,  the  judgment  of  the  Cortland 
county  court,  and  that  of  the  justice,  should  be  reversed, 
with  costs. 

Decision  accordingly. 
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THE  PEOPLE  ex  rel.  ADELIA  M.  SON  agt.  WILLIAM  MINER, 
register. 

Where  a  mortgage  is  made  to  executors,  as  such,  and  the  money  is  payable  to  them 
and  their  survivors  or  successors,  and  not  to  their  personal  representatives,  one 
of  such  executors  may  receive  payment  and  satisfy  the  mortgage  of  record,  as 
well  as  all,  and  the  register  is  bound  to  enter  the  satisfaction. 

New  York  General  Term,  June,  1862. 

INGRAHAM,  LEONARD  and  CLERKE,  Justices. 

APPEAL  from  an  order  at  special  term  denying  a  peremp- 
tory mandamus  against  the  defendant. 

By  the  court,  INGRAHAM,  P.  Justice.  The  relator  applied 
for  a  mandamus  directed  to  the  register  of  the  city  of  New 
York,  commanding  him  to  enter  satisfaction  of  a  mortgage 
given  by  her  to  three  persons  as  executors,  &c. 

The  relator  paid  the  money  to  one  of  the  executors,  and 
received  from  him  a  satisfaction-piece  of  the  mortgage 
signed  by  himself  alone,  as  executor.  This  satisfaction- 
piece  was  tendered  to  the  register,  who  refused  to  file  the 
same,  because  it  was  not  signed  by  all  the  executors. 

On  the  hearing  of  this  motion  at  special  term  the  justice 
denied  the  motion  for  a  mandamus.  The  relator  appeals 
from  that  decision. 

It  was  suggested  that,  inasmuch  as  the  register  does  not 
deny  the  matters  set  forth  in  the  application,  which  show 
that  as  a  matter  of  right  the  moneys  due  on  the  mortgage 
belonged  to  the  estate  of  the  testator,  and  stated  no  fact  to 
deny  that  the  mortgage  could  be  discharged  by  payment  to 
either  of  the  executors,  therefore  the  court  should  grant 
the  application  for  a  mandamus.  The  respondent  has 
placed  himself  simply  upon  his  general  duty  in  this  matter 
under  the  statute,  and  I  do  not  think  a  public  officer  should 
be  required  by  mandamus  to  d6  any  official  act  upon  any 
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of  the  technical  rules  which  are  applicable  to  pleadings 
between  parties  who  are  supposed  to  be  personally  cogni- 
zant of  the  matters  in  controversy.  Unless,  therefore,  the 
ground  upon  which  the  relator  asks  for  the  mandamus  is 
free  from  doubt,  and  that  without  the  presumptions  which 
arise  upon  defective  pleadings,  the  writ  ought  not  to  issue. 
The  real  question,  therefore,  to  be  decided  on  this  appeal 
is,  whether  a  satisfaction-piece  of  a  mortgage  given  for  the 
proceeds  of  real  estate  sold  by  the  executors  under  the 
authority  conferred  by  the  will  of  the  testator,  is  valid 
when  the  same  is  executed  by  only  one  executor. 

That  such  is  the  rule  as  to  a  satisfaction-piece  executed 
by  one  executor  where  such  satisfaction-piece  was  held  by 
the  testator  before  his  death,  is  conceded  on  this  applica- 
tion, and  is  undoubtedly  the  law,  (Stuyvesant  agt.  Hale,  2 
Barb.  Ch.  R.,  151,)  and  such  I  understand  is  recognized  in 
the  uniform  practice  of  the  register's  office. 

It  is  contended,  however,  on  the  part  of  the  respondent, 
that  a  different  rule  is  applicable  to  mortgages  executed  to 
two  or  more  executors.  That  in  such  case  the  register  has 
no  means  of  knowing  whether  the  estate  of  the  testator 
holds  the  mortgage,  or  whether  it  belongs  to  the  executors 
as  trustees,  or  in  their  individual  rights,  and  that  he  is, 
therefore,  bound  to  require  the  satisfaction-piece  of  such  a 
mortgage  to  be  signed  by  all  the  parties  named  as  execu- 
tors. It  is  not  necessary  to  decide  what  the  rule  is  in 
regard  to  trustees  nor  in  regard  to  persons  who  are  merely 
described  as  executors  in  the  mortgage,  where  the  money  is 
declared  to  be  due  to  them  or  their  personal  representatives. 

In  the  case  of  Peck  agt.  Mallane,  (6  Seld.,  509,)  it  was 
held  that  a  mortgage  in  the  usual  terms,  except  that  in 
naming  the  parties,  the  mortgage  wras  described  as  made  to 
the  executor  of  an  estate,  was  prima  facie  the  private  pro- 
perty of  the  mortgagee,  and  that  in  order  to  enable  an 
administrator  subsequently  appointed  after  the  death  of 
the  executor  to  collect  such  mortgage,  he  must  prove  that 
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the  mortgage  belonged  to  the  estate  of  the  testator,  and 
not  to  the  deceased  executor.  In  that  case  it  appears, 
from  the  opinion  of  JOHNSON,  J.,  that  the  mortgage  moneys 
were  payable  to  "  the  party  of  the  second  part,  his  certain 
attorney,  heirs,  executors,  administrators  or  assigns ;"  and 
the  court  held  that  on  the  face  of  the  mortgage  it  appeared 
to  be  the  property  of  the  mortgagee,  and  if  claimed  by 
another,  the  personal  representatives  of  the  mortgagee  were 
necessary  parties. 

In  the  present  case,  it  is  made  payable  to  the  survivors, 
&c.,  and  not  to  the  personal  representatives,  and  they  would 
not  have  an  interest  such  as  is  stated  in  the  case  cited. 

Nor  do  I  deem  it  necessary  to  discuss  the  question 
whether  in  the  case  of  trustees  a  payment  to  one  of  moneys 
due  on  a  mortgage  is  not  a  valid  payment  and  sufficient  to 
discharge  the  mortgage.  Those  questions  may  admit  of 
discussion  which  it  is  unnecessary  to  enter  into  in  the  pre- 
sent case. 

That  executors  as  such  are  considered  as  one  person,  and 
that  each  has  full  power  to  receive  payment  of  the  debts 
due  to  the  testator  is  well  settled.  ( Wheeler  fy  Wheeler 
agt.  Wheeler,  9  Cow.,  34.)  And  where  it  appears  that  the 
debt  claimed  was  due  to  the  estate  or  for  property  belong- 
ing to  the  estate,  which,  when  collected,  would  be  assets, 
there  seems  to  be  no  distinction  in  the  rule.  (7  John.  Ch. 
R.,  18  ;  10  Bingh.,  51  ;  Bogert  agt.  Hertell,  4  Hill,  492.) 

In  the  last  cited  case,  the  bond  and  mortgage  was  pay- 
able, as  in  this  case,  to  the  mortgagees  as  executors,  their 
survivors,  &c.,  and  the  court  held  that  one  executor  might 
sell,  receive  payment,  and  assign  the  mortgage,  and  that 
such  a  sale  passed  a  complete  title  to  the  purchaser.  The 
argument  used  by  the  counsel  for  the  respondent  in  this 
case  was  relied  on  in  the  case  of  Hertell  agt.  Bogert,  but 
without  avail.  That  case  must  be  considered  as  settling 
two  points  ;  one,  that  executors,  in  disposing  of  the  estate 
of  the  testator,  are  to  be  considered  as  one  person ;  and 
VOL.  XXIII.  15 
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and  that  each  has  full  power  to  dispose  of  the  assets  of  the 
estate,  to  receive  payments  of  debts  due  the  estate,  and 
give  proper  discharges  therefor. 

In  the  present  case,  the  bond  and  mortgage  shows  upon 
its  face,  that  it  was  executed  to  the  mortgagees  as  execu- 
tors of  this  estate,  and  was  for  part  of  the  consideration 
money  of  premises  conveyed  by  them  as  executors,  at  the 
time  of  giving  the  mortgage  ;  that  it  was  payable  to  them 
as  executors,  and  the  survivor  of  them,  &c.,  and  not,  in 
any  event,  to  their  personal  representatives ;  so  that,  in 
the  case  of  death,  the  interest  would  pass  to  the  survivors, 
and  not  to  the  personal  representatives. 

I  think,  from  these  facts,  there  can  be  no  doubt  of  the 
application  of  the  rules  above  stated,  and  that  one  executor 
possesses  the  same  power  to  satisfy,  on  record,  the  mort- 
gage, as  he  has  to  sell,  assign,  and  receive  payment  of  it. 

The  only  ground  on  which  the  respondent  sets  his  refusal 
to  satisfy  the  mortgage  is,  that  the  statute  requires  the 
satisfaction-piece  to  be  executed  by  the  mortgagee.  We 
think  this  is  substantially  complied  with,  when  the  mort- 
gage to  the  executors  is  on  property  belonging  to  the  estate, 
and  one  of  the  executors  executes  the  same. 

It  ought  to  be  remembered,  also,  that  the  rule  on  which 
the  respondent  puts  his  case  was  one  adopted  long  before 
the  Revised  Statutes,  and  at  a  time  when  the  estate  of  a 
deceased  person,  on  the  death  of  the  executor,  passed  to 
his  executor ;  and  when  other  rules  also  existed  for  the 
government  of  such  trusts  and  the.  discharge  of  the  duties 
of  executors  than  those  prescribed  now  by  law.  Such  a 
bond  and  mortgage  as  this  would  belong  to  the  estate  of 
the  testator,  and  not  to  the  estate  of  the  executor,  on  his 
decease.  The  case  of  Peck  agt.  Mallane,  (6  Seld.  509,) 
before  referred  to,  does  not  establish  any  contrary  doc- 
trine, as,  in  that  case,  the  bond  and  mortgage  was  payable 
to  the  legal  representatives,  and  did  not  show  that  it  would, 
in  any  event,  belong  to  the  estate. 
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We  are  therefore  of  the  opinion  that,  in  cases  where  a 
mortgage  is  made  to  executors,  as  such,  and  the  money  is 
payable  to  them  and  their  survivors  or  successors,  and  not 
to  their  personal  representatives,  that  one  of  such  execu- 
tors may  receive  payment  and  satisfy  the  mortgage  on  the 
record,  as  well  as  all,  and  that  the  register  should,  in  such 
a  case,  file  and  enter  the  satisfaction. 

The  judgment  at  special  term  should  be  reversed,  and 
judgment  ordered  for  the  appellants  ;  and  as  the  respondent 
has  no  defence  in  his  return,  except  the  one  passed  upon 
on  this  appeal,  we  direct  a  peremptory  writ  of  mandamus 
to  issue.  No  costs  are  given  to  either  party. 

LEONARD,  J.  Where  a  bond  and  mortgage  are  made  to 
certain  persons  as  executors,  and  the  money  due  is  also 
payable  to  them,  and  the  survivors  or  survivor,  there  can 
be  no  pretence  that  they  hold  in  a  personal  capacity.  They 
are  estopped  from  making  such  a  claim.  It  is  also  sug- 
gested that  executors  taking  a  mortgage  payable  to  them- 
selves as  executors,  and  to  their  survivors,  &c.,  for  part  of 
the  consideration  money  of  premises  sold  by  them  belong- 
ing to  the  testator,  may  hold  as  trustees  of  an  express  trust. 

The  question  arises  whether  the  register,  before  satis- 
fying the  record,  or  any  other  party  transacting  business 
with  the  executors  in  respect  to  such  a  mortgage,  must 
ascertain  whether  it  is  held  by  the  mortgagees  in  one  capa- 
city or  the  other.  It  cannot  be  doubted  that  the  legal  title 
to  such  bond  and  mortgage  is  in  the  mortgagees  as  execu- 
tors. They  would  be  so  considered  in  all  proceedings  for 
foreclosure  or  collection. 

The  rule  insisted  on  by  the  register  requires  the  relator 
to  prove  a  negative,  viz.,  that  the  mortgagees  are  not  trus- 
tees of  an  express  trust.  Perhaps  it  may  be  more  properly 
stated  that  he  requires  the  relator  to  produce  and  file  a 
certified  copy  of  the  will  under  which  the  authority  is 
claimed  for  one  executor  to  acknowledge  satisfaction  of 
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such  mortgage.  The  position  assumed  by  the  register 
denies  to  the  mortgagees  their  right  to  occupy  that  relation 
to  the  bond  and  mortgage  which  the  legal  effect  of  these 
instruments  permits  or  requires.  He  denies  to  the  mort- 
gagees the  character  of  executors  simply,  without  further 
proof.  In  my  opinion  the  register  must  accord  to  all 
parties  the  position  and  rights  which  attach  to  them, 
according  to  the  legal  effect  of  the  representative  character 
which  they  have  assumed  in  the  instruments  recorded  in 
his  office.  He  has  no  more  right  to  insist  upon  having 
executors,  who  are  mortgagees,  under  such  a  mortgage  as 
the  present  one,  produce  a  copy  of  the  will  under  which 
they  act,  than  he  would  have  to  require  them  to  produce 
evidence  that  they  had  not  been  removed. 

I  concur  in  the  decision  pronounced  by  the  presiding 
justice. 


SUPREME  COURT. 

JOHN  R.  WHEELER,  receiver  agt.  NEHEMIAH  WRIGHT  and 

others. 

Where  an  action  is  brought  by  a  receiver,  appointed  in  supplementary  proceedings, 
and  in  pursuance  of  the  order  appointing  him,  to  set  aside  a  prior  conveyance  of 
real  estate  made  by  the  judgment  debtor,  the  judgment  creditor  not  made  a 
party  is  not  liable  for  the  costs  of  the  action,  where  the  defendants  succeed. 

Steuben  Special  Term,  May,  1862. 

MOTION  to  compel  Eben  Wheeler  to  pay  the  costs  of  the 
action  to  the  defendants.  Eben  Wheeler  was  the  judgment 
creditor  of  the  defendant  Nehemiah  Wright.  In  proceed- 
ings upon  the  judgment,  supplementary  to  execution,  the 
plaintiff  was  appointed  a  receiver.  In  the  order  appointing 
the  receiver,  he  was  directed  to  bring  an  action  to  set 
aside  a  conveyance  of  certain  real  estate  which  the  judg- 
ment debtor  had  previously  made  to  his  son,  under  circum- 
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stances  somewhat  suspicious,  as  disclosed  by  the  debtor  on 
his  examination  under  the  judge's  order.  The  action  was 
brought  in  pursuance  of  the  order  of  the  court,  by  the 
plaintiff,  without  consulting  the  judgment  creditor,  who 
neither  employed  the  attorney  nor  did  any  other  act  by 
way  of  bringing  or  carrying  on  the  action.  The  defend- 
ants succeeded  in  the  action,  and  are  unable  to  collect  their 
costs  from  the  plaintiff. 

J.  B.  FINCH,  for  motion. 
G.  M.  OSGOOD,  opposed. 

JOHNSON,  Justice.  If  this  motion  can  be  granted  it  must 
be  upon  the  ground  that  Eben  "Wheeler,  the  judgment  cre- 
ditor, was  beneficially  interested  in  the  recovery  in  the 
action.  It  must  be  conceded  that  had  the  plaintiff  suc- 
ceeded in  the  action,  the  recovery  would  have  been  for  the 
exclusive  benefit  of  the  judgment  creditor.  But  this  is  not 
enough  to  charge  a  person  not  a  party,  with  the  costs  of 
the  action.  The  statute  (2  R.  S.,  619,  §  44,  5th  ed.,  vol. 
3,  909,  §  10)  relates  only  to  actions  "  brought  in  the  name 
of  another  by  an  assignee  of  any  right  of  action,  or  by  any 
person  beneficially  interested  in  the  recovery  in  such 
action."  No  matter  to  what  extent  the  person  sought  to 
be  charged,  who  is  not  a  party,  may  be  interested  in  the 
recovery,  if  in  truth  he  is  not  chargeable  with  having 
brought  the  action,  he  is  not  chargeable  with  the  costs. 
(Giles  agt.  Halbert,  2  Kern.,  32;  Whitney  agt.  Cooper,  1 
Hill,  629  ;  Miller  agt.  Adsit,  18  Wend.,  672.) 

This  is  the  only  test,  as  shown  by  all  these  cases.  Indeed 
the  language  of  the  statute  is  too  plain  and  explicit  to 
admit  of  any  other  construction. 

This  of  course  has  no  reference  to  the  class  of  cases  pro- 
vided for  by  section  321  of  the  Code,  where  the  cause  of 
action  is  assigned  after  the  action  is  commenced. 

The  motion  must  therefore  be  denied,  with  costs. 
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SUPREME  COURT. 

ABIRAM  FELLOWS  agt.  SAMUEL  VAN  HYRING  and  others. 

"Where  parties  knowingly  advance  means  to  aid  another  to  compromise  a  felony,  and 
are  present  and  assist  in  the  negotiation,  the  mortgage  taken  by  them  for  such 
consideration  is  void. 

Where  the  assignee  under  such  mortgage  takes  the  property,  without  any  other 
indemnity  from  the  mortgagees  than  the  assignment,  the  latter  are  not  liable  for 
such  taking. 

A  certified  copy  of  a  chattel  mortgage  is  not  admissible  in  evidence  until  the  exist- 
ence of  the  original  is  proved. 

Clinton  General  Term,  September,  1857. 

THIS  cause  was  tried  in  justice's  court,  in  Saratoga 
county,  February  20,  1857.  The  following  facts  appeared 
on  the  trial :  James  Earl  owned  the  horse  in  question, 
worth  about  $80,  with  other  property,  which  was  mort- 
gaged to  the  plaintiff  June  10,  1856.  September  15, 1856, 
Earl,  and  his  son  J.  Emet  Earl,  gave  a  chattel  mortgage 
upon  the  same  property,  to  the  defendants,  to  pay  $81.63 
for  the  amount  of  their  note  given  to  one  Patrick  McCarty. 
The  last  mortgage  wTas  filed  first,  and  thus  obtained  priority 
over  the  mortgage  of  Fellows. 

The  last  mortgage  was  given  under  the  following  circum- 
stances :  A  trial  had  been  had  in  justice's  court  between 
said  James  Earl  and  Patrick  McCarty,  upon  which  trial 
the  defendants  had  been  witnesses  for  the  said  McCarty, 
and  Emet  Earl  had  been  a  witness  for  his  father,  and  the 
latter  had  recovered  a  judgment  of  about  $50.  Shortly 
after,  McCarty  made  a  complaint  for  perjury  against  Emet 
Earl,  before  a  justice  of  the  peace  at  Ballston,  and  obtained 
a  warrant,  upon  which  the  latter  was  arrested  a  few  days 
after,  about  midnight,  at  his  house,  and  taken  to  the.  jus- 
tice's residence,  about  tAvelve  miles  distant.  Emet  and  his 
father  were  both  poor  and  ignorant,  and  when  the  father 
came  before  the  justice  the  next  day,  he  proposed  to  settle 
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the  matter.  A  long  negotiation  took  place  between  Me 
Carty,  his  attorney  and  the  defendants  and  the  Earls, 
which  lasted  nearly  all  day,  when  it  was  finally  agreed  that 
Earl  should  pay  back  the  amount  of  the  judgment,  and  all 
costs  and  expenses  the  county  had  sustained,  and  the  crim- 
inal charge  be  discontinued.  The  Earls  had  no  money, 
and  McCarty  would  not  take  their  note  or  chattel  mort- 
gage, and  then  it  was  agreed  that  the  defendants  should 
give  their  note  to  McCarty,  and  the  Earls  gave  this  mort- 
gage to  secure  the  amount  of  said  note.  The  criminal 
matter  was  not  further  prosecuted,  and  all  parties  went 
home. 

When  the  defendants'  mortgage  became  due,  the  Earls 
refused  to  pay  it,  and  were  advised  it  was  void.  The 
defendants  then  sent  for  one  Clute,  an  attorney,  who  was 
not  pecuniarily  responsible,  and  assigned  the  chattel  mort- 
gage to  him,  for  which  they  took  his  note  at  six  months. 
Clute  then,  about  January  29,  1857,  took  away  the  pro- 
perty covered  by  the  chattel  mortgage,  including  the  horse 
in  question,  and  alleged  that  he  was  acting  by  the  autho- 
rity of  the  defendants. 

The  Earls  assigned  the  cause  of  action  to  the  plaintiff, 
January  30,  1857,  in  consideration  of  his  mortgage,  and  he 
brought  a  special  action  on  the  case  against  the  defendants 
for  the  value  of  the  horse.  On  the  trial  the  plaintiff  called 
said  Clute  as  a  witness,  who  denied  that  he  acted  for  the 
defendants,  but  claimed  he  acted  on  his  own  behalf.  The 
plaintiff  offered  in  evidence  a  copy  of  the  chattel  mortgage 
given  by  Earl  to  Fellows,  from  the  office  of  the  town  clerk 
where  the  said  Earl  resided,  duly  certified  by  said  clerk. 
The  original  mortgage  was  on  file,  but  not  produced,  or  its 
execution  proved.  This  was  objected  to  by  the  defend- 
ants, on  the  ground  that  the  original  mortgage  should  be 
produced  and  its  execution  proved.  The  objections  were 
overruled,  and  the  certified  copy  read  in  evidence.  The 
jury  rendered  a  verdict  for  the  plaintiff  for  $78.33,  upon 
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which  judgment  was  entered,  and  the  defendants  appealed 
to  the  county  court.  The  county  judge  having  been  con- 
sulted, he  certified  the  cause  into  the  supreme  court,  where 
the  same  was  argued  in  the  fourth  district  at  general  term, 
July,  1857,  by 

A.  POND,  for  the  defendants. 
E.  F.  BULLARD,  for  the  plaintiff. 

I.  The  plaintiff  contended  that  the  chattel  mortgage  to 
the  defendants  was  void,  and  that  the  defendants,  with  a 
full  knowledge  of  that  fact,  assigned  the  same  to  Clute  with 
the  expectation  that  he  would  take  the  property,  and  that 
such  an  assignment  was  an  implied  warranty  of  the  validity 
of  the  mortgage.     That  if  the    plaintiff  had   recovered 
against  Clute,  he  could  have  recovered  over  against  the 
defendants,  and  therefore  this  action  should  be  sustained 
to  avoid  circuity  of  action. 

II.  The  statute  makes  the  copy  of  the  chattel  mortgage 
thus   certified,    evidence,    and   therefore   it  was  properly 
admitted  in  evidence.     How  far  it  was  evidence,  or  what 
it  proved,  is  another  question.     At  all  events,  its  admis- 
sion in  this  case  should  not  reverse  the  judgment. 

By  the  court,  JAMES,  Justice.  The  evidence  was  ample 
to  warrant  the  jury  in  finding  that  the  mortgage  to  the 
defendants  was  void  as  having  been  obtained  of  Earl  while 
under  duress,  as  hush-money  to  cease  a  prosecution  for 
felony ;  still,  the  papers  transferred  to  Clute  the  nominal 
legal  title  to  the  mortgage,  and  as  such  owner  he  had  per- 
fect authority  to  act  under  it,  and  to  avail  himself  of  all 
its  provisions.  The  proof  is  undisputed  that  Clute  took  the 
colt  from  Earl,  and  nothing  appears  in  the  case  to  connect 
the  defendants,  or  either  of  them,  with  that  act  before  or 
at  the  time,  or  with  the  property  since.  In  fact,  Clute  tes- 
tifies "  that  he  took  the  colt  on  his  own  responsibility,  and 
without  any  authority  from  the  defendants."  There  is  no 
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sufficient  proof  to  connect  the  defendants  with  that  taking, 
or  to  make  them  responsible  for  Clute's  acts.  The  verdict 
was  therefore  against  evidence,  not  against  the  weight  of 
evidence  simply ;  but  there  is  no  evidence  to  support  it. 
For  this  reason  the  judgment  should  be  reversed. 

The  justice  also  erred  in  receiving  in  evidence  the  cer- 
tified copy  of  what  purported  to  be  a  chattel  mortgage,  as 
introduced  by  the  plaintiff.  There  was  no  proof  that  an 
original  of  said  mortgage,  executed  by  Earl  the  alleged 
mortgagor,  ever  existed.  Until  it  was  affirmatively  estab- 
lished that  there  was  such  original,  a  pretended  copy  was 
not  admissible  in  evidence  for  any  purpose  whatever.  The 
town  clerk's  certificate  did  not  aid  the  plaintiff,  nor  give 
to  his  pretended  copy  any  additional  force  or  effect  until 
the  original  was  legally  proved,  and  then  the  certified  copy 
was  admissible  in  evidence  as  proof  that  such  instrument 
or  copy  was  received  and  filed  according  to  the  indorse- 
ment of  the  clerk  thereon.  (2  R.  S.,  71,  2d  ed.)  The 
other  questions  it  is  not  necessary  to  consider. 

Judgment  of  the  justice  reversed. 


NEW  YORK  COMMON  PLEAS. 
WILLIAM  KELLOGG  agt.  JAMES  WILKIE,  JR.  and  others. 

A  sale  of  chattels  is  not  absolutely  void  as  against  creditors  when  unaccompanied 
by  a  change  of  possession. 

The  continuing  in  possession  by  the  vendor  after  the  sale  affords  the  strongest  pre- 
sumptive evidence  of  fraudulent  intent,  and  amounts  to  conclusive  proof  unless 
rebutted  and  overthrown  by  testimony  showing  the  sale  to  have  been  made  in 
good  faith,  and  without  intent  to  defraud  creditors. 

But  when  any  proof  bearing  upon  the  question  of  intent  or  good  faith  is  given,  it 
must  be  submitted  to  the  jury  or  the  justice  who  tries  the  cause,  to  be  determined 
like  any  other  question  of  fact.  The  court  cannot  determine  the  question  us  one 
of  law. 
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General  Term,  June,  1862. 

DALY,  BRADY  and  HILTON,  Judges. 

APPEAL  from  judgment  of  district  court. 

By  the  court,  HILTON,  J.  The  counsel  for  the  defendants 
is  mistaken  in  supposing  that  "  a  sale  of  chattels  is  abso- 
lutely void  as  against  creditors  when  unaccompanied  by  a 
change  of  possession." 

The  statute  declares  that  every  such  sale,  unless  accom- 
panied by  an  immediate  delivery  and  followed  by  an  actual 
and  continued  possession  of  the  things  sold,  shall  be  pre- 
sumed fraudulent  and  void,  as  against  the  creditors  of  the 
vendor,  and  shall  be  conclusive  evidence  of  fraud,  unless 
it  shall  be  made  to  appear  on  the  part  of  the  person  claim- 
ing under  such  sale  that  the  same  was  made  in  good  faith 
and  without  any  intent  to  defraud  such  creditors.  (3  R. 
S.,  5th  ed.,  220,  §  5.) 

Thus,  the  continuing  in  possession  by  the  vendor  after 
the  sale,  affords  the  strongest  presumptive  evidence  of 
fraudulent  intent,  and  amounts  to  conclusive  proof,  unless 
rebutted  and  overthrown  by  testimony  showing  the  sale  to 
have  been  made  in  good  faith,  and  without  intent  to  defraud 
the  creditors.  But  when  any  proof  bearing  upon  the  ques- 
tion of  intent  or  good  faith  is  given,  it  must  be  submitted 
to  the  jury  to  be  determined  by  them  like  any  other  ques- 
tion of  fact.  The  court  cannot  withhold  it  from  them,  and 
determine  the  question  as  one  of  law.  (Smith  8r  Hoe. agt. 
Acker,  23  Wend.,  653;  Cole  agt.  White,  26  id.,  511  ;  Han- 
ford  agt.  Archer,  4  Hill,  271  ;  Vance  agt.  Phillips,  6  id., 
433  ;  Thompson  agt.  Blanchard,  4  Comst.,  307.) 

In  this  case  the  proof  on  the  part  of  the  plaintiff  shows 
that  he  purchased  the  contents  of  the  store  at  its  full  value, 
giving  for  it  his  own  note  at  three  months  for  $300,  and  a 
note  of  a  son  of  one  of  the  owners  for  $25,  with  two  years' 
interest.  That  the  purchase  was  made  on  the  evening  of 
Janury  14  ;  that  the  next  day  the  vendors  remained  in  the 
store,  selling  goods  as  usual,  but  for  his  account  j  but  on 
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the  16th  he  took  possession  wholly,  and  so  continued  up  to 
the  following  day,  when  the  sheriff,  under  the  direction  of 
the  defendants,  entered  the  store  and  took  the  goods  found 
there,  upon  an  attachment  in  their  favor  against  the  parties 
of  whom  the  plaintiff  purchased.  Of  the  property  thus 
taken,  $34  in  value  was  put  in  by  the  plaintiff  after  he 
acquired  possession. 

It  also  appeared  that  his  note  had  been  passed  away  to 
one  of  the  creditors  of  the  vendors  in  extinguishment  of 
their  debt  to  him  for  a  less  amount,  he  paying  them  the 
difference  in  cash,  and  it  was  not  shown  that  the  plaintiff 
at  the  time  of  his  purchase  had  any  knowledge  of  the 
pecuniary  difficulties  of  the  vendors,  or  participated  in  any 
intent  on  their  part  to  defraud  their  creditors. 

Under  these  circumstances,  the  question  of  intent  was 
particularly  one  for  the  justice  who  tried  the  cause  to  pass 
upon,  and  we  cannot  interfere  with  his  judgment.  We  do 
not  deny  that  upon  the  printed  evidence  before  us  the  case 
is  one  not  wholly  free  from  suspicion  of  fraud,  and  had  the 
justice  found  the  other  way  we  would  not  have  felt  dis- 
posed to  disagree  with  him  ;  yet  we  must  presume  that, 
having  the  witnesses  before  him,  he  was  much  better  qual- 
ified to  determine  as  to  their  credibility  and  the  good  faith 
of  the  transaction,  than  we  could  possibly  be  from  a  mere 
reading  of  the  evidence. 

And  we  may  make  the  same  remarks  respecting  his  con- 
clusion as  to  the  value  of  the  property,  with  this  addition, 
however,  that  after  having  found  the  transaction  free  from 
fraud,  he  could  not  well  have  fixed  the  value  at  less  than 
the  plaintiff  paid  at  the  time  of  his  purchase,  which  Avas  at 
most  but  two  days  prior  to  the  taking  of  the  same  property 
under  the  defendants'  attachment. 

Judgment  affirmed. 
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SUPREME  COURT. 

ABRAHAM  W.  BIRKBECK,  respondent  agt.  WILLIAM  R.  STAF- 
FORD and  JOHN  DAVIDSON,  appellants. 

An  attorney  is  liable  to  a  sheriff  for  his  fees  and  compensation  on  attachments  and 
all  other  process  delivered  to  him  for  execution.  And  in  cases  of  attachments 
it  includes  such  additional  compensation  for  his  trouble  and  expenses  in  taking 
possession  of  and  preserving  the  property  attached,  as  the  officer  certifying  the 
warrant  shall  certify  to  be  reasonable,  as  well  as  the  fifty  cents  for  serving  the 
attachment. 

Where  judgment  by  default  has  been  entered  against  defendants,  and  they  are  per- 
mitted to  come  in  and  answer  on  the  condition  that  they  shall  waive  the  objection 
of  the  non-joinder  of  the  defendants,  they  cannot  subsequently,  in  the  progress 
of  the  cause,  raise  and  rely  upon  such  objection. 

A  sheriff  may  assign  his  claim  to  fees  and  compensation  for  services  rendered,  but 
not  for  those  to  be  earned. 

Pougkkeepsie  General  Term,  May,  1862. 

BROWN,  SCRUGHAM  and  LOTT,  Justices. 

APPEAL  from  judgment  rendered  on  trial  before  a  referee. 

W.  R.  &  S.  H.  STAFFORD,  for  appellants. 
WARING  &  SLIDELL,  for  respondent. 

By  the  court,  LOTT,  Justice.  The  material  facts  found 
by  the  referee  are  sustained  by  the  evidence  in  this  case, 
and  warrant  the  conclusion  of  law  to  which  he  has  arrived. 

It  has  long  been  settled  that  an  attorney  is  liable  to  a 
sheriff  for  his  fees  and  compensation,  on  process  delivered 
to  him  for  execution.  This  principle,  although  anomalous, 
was  established  in  Adams  agt.  Hopkins,  (5  John.,  252.)  It 
was  extended  by  the  chancellor  to  examiners  in  chancery, 
in  The  Trustees  of  Watertown  agt.  Cowen,  (5  Paige,  510,) 
and  was  there  said  by  him  to  apply  to  the  different  officers 
of  courts  of  record,  and  wras  recognized  as  a  settled  rule  of 
law  in  this  state  in  Judson  agt.  Gray,  (1  Kern.,  408.)  The 
sheriff  is  by  statute  declared  to  be  entitled  for  serving  an 
attachment  to  the  sum  of  "  fifty  cents,  with  such  additional 
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compensation  for  his  trouble  and  expenses  in  taking  pos- 
session of  and  preserving  the  property  attached  as  the 
officer  certifying  the  warrant  shall  certify  to  be  reasonable." 
(2  R.  S.,  646,  §  38  ;  Code,  §  243.)  His  right  to  payment 
of  the  amount  so  certified  is  as  fixed  as  the  specific  sum  of 
fifty  cents  named.  "Whether  notice  of  the  application  to 
such  officer  is  necessary  to  be  given  to  the  party  liable  or 
responsible  therefor,  it  is  not  necessary  to  determine  here. 
It  appears  by  the  decision  of  the  referee  that  an  account 
of  the  sheriff's  fees  was  delivered  to  the  defendants  before 
the  commencement  of  this  action  ;  that  no  taxation  or  cer- 
tificate thereof  was  demanded  by  them,  and  that  the  officer, 
after  the  certificate  was  given  by  him,  did,  on  the  28th  of 
September,  1861,  after  hearing  affidavits  and  hearing  coun- 
sel for  both  parties,  order  that  the  same  be  affirmed  after 
making  a  deduction  of  three  dollars  from  the  compensation 
previously  allowed  by  him  for  such  trouble  and  expenses. 

Although  this  order  is  not  set  forth  in  the  case,  it  is 
referred  to  by  the  counsel  of  the  respondent  in  his  points, 
and  no  question  has  been  made  as  to  the  fact  by  the  appel- 
lants. I  therefore  assume  that  it  was  made.  It  is  true 
that  the  certificate  was  not  made  till  after  issue  had  been 
joined  in  this  action  ;  but  that  is  immaterial ;  the  services 
had  been  rendered  and  the  right  of  action  therefor  had 
accrued  before  the  suit  was  commenced  ;  the  certificate  was 
merely  an  adjustment  or  liquidation  of  the  amount  to  which 
the  sheriff  was  entitled,  but  it  did  not  create  or  confer  the 
right  itself;  that  was  complete  as  soon  as  the  services  had 
been  performed,  and  there  can  be  no  doubt  that  the  defend- 
ants in  this  action,  under  the  rule  of  liabilities  of  attorneys 
to  which  I  have  referred,  are  chargeable  with  and  respon- 
sible for  those  services.  It  fully  appears  that  John  J.  Post, 
who  delivered  the  attachment  at  the  sheriff's  office,  was  the 
managing  clerk  of  the  firm  of  Staffords  &  Davidson,  by 
whom  it  was  issued,  and  his  acts  and  declarations,  admitted 
in  evidence,  were  such  as  fell  within  the  scope  of  his  agency, 
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and  the  firm  are  affected  thereby.  It  is  no  objection  to  the 
plaintiff's  right  of  recovery  that  Spencer  H.  Stafford,  then 
one  of  that  firm,  is  not  made  a  party  defendant.  It  appears 
in  the  case  that  the  defendants,  against  whom  a  judgment 
by  default  had  been  entered,  were  permitted  to  come  in  and 
answer  on  the  condition  that  they  should  waive  that  objec- 
tion. It  can  consequently  not  be  relied  on  or  made  avail- 
able now.  It  does  not  appear  on  the  face  of  the  complaint, 
and  cannot  be  considered  as  taken  by  the  answer,  and  must 
be  deemed  to  be  waived.  (Code,  §  148.) 

The  sheriff's  claim  was  duly  assigned  to  the  plaintiff, 
and  I  see  no  reason  either  of  public  policy  or  otherwise, 
why  the  assignment  is  not  valid  or  available  to  the  plaintiff. 
It  was  not  a  tranfer  of  fees  or  compensation  to  be  earned, 
but  an  existing  claim  for  services  rendered  and  expenses 
incurred  previous  to  that  time. 

These  views  dispose  of  the  principal  questions  raised  by 
the  exceptions  taken  on  the  trial  and  urged  on  the  argu- 
ment. The  rest  have  been  examined  and  fully  considered, 
and  none  of  them  in  our  opinion  are  well  taken. 

The  judgment  must  therefore  be  affirmed,  with  costs. 


NEW  YORK  COMMON  PLEAS. 
OWEN  HEALY  agt.  CHARLES  McMANus. 

A  covenant  to  pay  rent  in  advance  is  valid;  and  when  it  is  broken  by  the  non- 
payment of  the  rent  agreed  upon,  a  right  of  action  accrues  upon  it  immediately. 

Where  the  tenant,  after  dispossession  under  summary  proceedings,  sued  to  recover 
a  month's  rent  deposited  with  the  landlord  as  collateral  security,  for  the  last 
month  under  the  agreement,  held,  that  the  landlord  could  interpose  as  a  coun- 
ter-claim a  month's  rent  due  to  him  prior  to  the  dispossession. 

General  Term,  June,  1862. 
DALY,  BRADY  and  HILTON,  Judges. 

APPEAL  by  the  plaintiff  from  judgment  in  favor  of  the 
defendant  at  special  term. 
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By  the  court,  HILTON,  J.  The  plaintiff  hired  of  the 
defendant  certain  premises  for  a  term  commencing  on  May 
1,  1861,  and  ending  May  1,  1862,  the  rent  to  be  at  the 
rate  of  $500  per  annum,  payable  in  equal  monthly  pay- 
ments, on  the  first  of  each  month.  The  agreement  was  in 
writing,  and  concluded  with  the  following  clause  :  "  Said 
tenant  has  deposited  with  me,  as  collateral  security,  $41. 
66,  which  amount  is  to  apply  as  the  rent  for  the  last  month 
of  this  agreement."  The  rent  due  on  January  1,  1862,  not 
having  been  paid,  the  defendant,  on  the  llth  of  that  month, 
instituted  summary  proceedings  to  recover  possession  of 
the  premises,  and  on  the  14th  a  warrant  of  dispossession 
was  issued  and  executed. 

The  plaintiff  sues  to  recover  the  amount  thus  deposited 
as  collateral  security,  and  the  defence  interposed  is  a  coun- 
ter-claim for  the  rent  thus  due  prior  to  the  eviction  or  dis- 
possession of  the  plaintiff  under  the  summary  proceeding. 
On  the  trial  before  the  justice,  the  counter-claim  being 
equal  to  the  demand  made  by  the  plaintiff,  judgment  was 
given  for  the  defendant.  The  plaintiff  appeals. 

.  The  judgment  was  right.  A  covenant  to  pay  rent  in 
advance  is  valid,  and,  when  made,  a  right  of  action  accrues 
upon  it  immediately  on  its  being  broken  by  the  non-pay- 
ment of  the  rent  agreed  upon  ;  and  it  is  no  answer  to  such 
an  action  that  the  tenant  was  evicted  or  dispossessed  before 
the  expiration  of  the  period  in  respect  to  which  the  rent 
claimed  accrues.  Especially  is  this  so  where  the  dispos- 
session was  the  result  of  legal  proceedings  duly  instituted 
for  the  purpose.  (Giles  agt.  Comstock,  4  Comst.,  270.)  To 
hold  otherwise  would  be  equivalent  to  saying  that  a  tenant, 
by  his  own  act,  might  deprive  his  landlord  of  a  right  of 
action  already  vested.  (Hinsdale  agt.  White,  6  Hill,  507.) 

When  the  eviction  or  dispossession  of  the  tenant  is  not 
unlawful,  but  is  the  result  of  legal  proceedings  founded 
upon  his  wilful  default,  he  cannot  avail  himself  of  it  to 
avoid  the  payment  of  rent  previously  accrued  ;  nor,  indeed, 
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can  he  for  any  purpose  except  to  show  that  thereafter  the 
agreement  made  with  the  landlord  for  the  use  of  the  pre- 
mises, and  the  relation  of  landlord  and  tenant  in  respect 
thereto,  had  ceased  by  operation  of  law.  (Hinsdale  agt. 
White,  supra;  Nichols  agt.  Dusenbury,  2  Comst.,  283.) 

Whitney  agt.  Myers,  (1  Duer,  266,)  relied  on  by  the 
appellant,  is  not  in  conflict  with  these  views  ;  but  on  the 
contrary,  it  is  there  stated  in  accordance  with  the  rule 
expressed  in  Giles  agt.  Comstock,  (supra,}  that  when  rent 
is  payable  in  advance,  eviction  before  the  end  of  the 
quarter  is  no  bar  to  an  action  for  the  rent  which  has  pre- 
viously become  due. 

The  remark  made  by  Judge  BOSWORTH,  that  "  the  most 
the  tenant  could  claim  upon  any  equitable  principle,  was 
exemption  from  rent  for  so  much  of  the  quarter  as  elapsed 
after  the  landlord  took  possession  of  the  premises,"  was 
not  made  for  the  purpose  of  stating  a  rule  of  law,  but 
because  the  judge  at  the  trial  had  so  allowed  the  tenant, 
and  to  show  that  there  was  no  just  cause  for  his  complain- 
ing of  the  judgment  he  appealed  from. 

But  it  is  unnecessary  to  go  further  than  refer  to  Cush- 
ingham  agt.  Phillips,  (I  E.  D.  Smith,  416,)  a  case  in  all 
respects  similar  to  this,  except  that  there  the  justice  gave 
judgment  in  favor  of  the  tenant  making  the  deposit.  That 
determination  we  reversed  on  appeal,  holding  that  the 
claim  for  two  months'  rent,  payable  in  advance  on  May  1st, 
was  a  valid  set-off  against  the  action  brought  by  the  tenant 
to  recover  the  month's  rent  deposited  by  him  as  security 
at  the  making  of  the  agreement,  notwithstanding  he  had 
been  dispossessed  on  the  18th  of  May  for  the  rent  thus  pay- 
able in  advance. 

Judgment  affirmed. 
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SUPREME  COURT. 

JAY  BALL  agt.  HOSEA  SPRAGUE,  WM.  KINGSBURY,  LEMUEL 
D.  NEWTON,  JACOB  B.  ALVORD,  and  others. 

The  court,  on  a  motion,  will  not  incline  to  grant  aa  a  favor  what  is  not  shown  to  be 
for  the  advantage  of  the  party  asking  it,  and  when  it  is  to  be  inferred  that  the 
motion  is  made  for  some  concealed  purpose. 

This  principle  applied  to  this  case,  where  the  defendant  asked,  on  a  re-adjustment 
of  costs  on  appeal,  to  add  the  facts,  in  a  new  affidavit,  in  regard  to  which  his  ori- 
ginal affidavit  was  held  insufficient,  and  giving  no  reason  why  such  facts  were 
omitted ;  and  where  the  costs  of  opposing  the  motion  would  be  more  than  the 
amount  of  costs  claimed  as  erroneously  deducted. 

Chemung  Special  Term,  April,  1862. 

MOTION  for  an  order  modifying  a  former  order  of  the  court. 

0.  PORTER  for  the  motion. 
J.  T.  DAVIDSON,  opposed. 

PARKER,  Justice.  I  think  the  maxim  "  interest  republics 
ut  sit  jinis  litum"  applicable  to  this  motion.  There  have 
been  two  appeals  from  the  clerk's  adjustment  of  the  costs 
in  this  action ;  one  by  the  defendants,  and  one  by  the 
plaintiff.  The  costs  have  been  re-adjusted  in  conformity 
with  the  decisions  made  upon  those  motions.  The  defend- 
ants now  ask  to  have  the  order  made  upon  the  last  motion 
so  modified  that  they  may  come  in  with  additional  affidavits. 

It  is  to  be  noticed,  in  the  first  place,  that  the  order  was 
made  upon  an  appeal,  and  of  course  on  the  papers  which 
were  before  the  clerk.  The  affidavits  in  regard  to  the  fees 
of  certain  witnesses,  charged  in  the  bill  of  costs,  were  held 
insufficient,  and  those  fees  ordered  to  be  deducted  by  the 
clerk  on  the  re-adjustment.  After  they  have  been  so  held, 
it  is  now  asked  that  the  defendants  may  add  the  facts  in 
regard  to  which  the  affidavits  were  held  deficient.  No 
reason  is  shown  why  they  were  before  omitted. 

To  allow  the  defendants  now  to  come  in  with  new  affida- 
vits, would  be  a  violation  of  the  principle  of  the  maxim 
VOL.  XXIII.  16 
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above  cited.  It  is  inadmissible  on  the  same  ground  that  a 
new  trial  will  not  be  granted,  though  there  be  material  evi- 
dence for  the  party  against  whom  the  verdict  has  passed, 
which  has  not  been  adduced,  unless  it  be  shown  to  have 
been  discovered  after  the  trial,  or  unless  the  verdict  has 
been  obtained  by  fraud  or  surprise.  The  language  of  Judge 
SPENCER,  in  Beebe  agt.  Bank  of  New  York,  (1  John.,  555,) 
shows  the  reason  of  the  rule,  and  is  applicable  to  cases  of 
this  kind.  He  says  :  "  If  mistake  in  practice  or  inadvert- 
ence in  attention,  furnished  reasons  for  a  new  trial,  it  would 
encourage  litigation,  and  reward  ignorance  and  carelessness 
at  the  expense  of  the  other  party." 

Again  :  this  application  is  not  made  on  the  ground  of 
strict  right  of  the  defendants  to  the  relief  asked,  but  is 
addressed  rather  to  the  conscience  of  the  court,  its  sense 
of  right  and  equity ;  and  the  relief,  if  granted,  must  be 
granted  as  a  favor  to  the  defendants.  The  costs  stricken 
out  of  the  bill,  under  the  order  now  sought  to  be  modified, 
amounts  only  to  the  sum  of  $6.78.  If  the  favor  which  the 
defendants  ask  could  be  granted,  it  could  only  be  under 
the  well  settled  rule  in  such  cases,  on  payment  of  plain- 
tiff's costs  of  opposing  this  motion.  The  court  is  not 
inclined  to  favor  the  making  of  such  motions,  when  it  is 
evident  that  some  object  other  than  the  ostensible  one  is 
sought  by  them.  It  cannot  be  that  the  defendants  have 
come  here,  merely  to  avoid  the  payment  of  the  $6.78  ;  but 
they  must  have  come  for  some  purpose,  or  with  some 
motive  not  shown  to  the  court.  .  If  the  defendants  were 
seeking  a  strict  right,  this  would  be  of  no  consequence. 
But  when  the  favor  of  the  court  is  appealed  to,  this  should 
be  regarded,  and  the  court  will  not  incline  to  grant  as  a 
favor  what  is  not  shown  to  be  for  the  advantage  of  the 
party  asking  it,  arid  when  it  is  to  be  inferred  that  the 
motion  is  made  for  some  concealed  purpose. 

I  do  not  see  any  ground  on  which  the  motion  ought  to  be 
granted.     It  is  therefore  denied,  with  $10  costs  of  opposing. 
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SUPREME   COURT. 
JOHN  A.  CANTOR  agt.  THE  PEOPLE. 

A  defendant  cannot  be  convicted  of  a  crime  upon  hearsay  evidence. 

And  where  such  evidence  is  admitted  without  objection  by  the  defendant,  at  the 

time,  he  will  not  be  prejudiced,  if  his  subsequent  objections  to  testimony  cover 

the  same  facts  included  in  the  admitted  evidence. 

New  York  General  Term,  May,  1862. 

INGRAHAM,  LEONARD  and  ROSEKRANS,  Justices. 

THE  prisoner  was  convicted  in  November,  1861,  in  the 
court  of  sessions  of  this  city,  of  passing  counterfeit  money. 
He  was  indicted  for  a  second  offence. 

At  the  time  the  money  was  passed  by  the  prisoner  he 
had  with  him  a  man  named  Burns.  Soon  after  the  money 
was  passed  both  were  arrested.  After  the  arrival  of  the 
prisoners  at  the  station-house,  a  boy  came  in  with  a  roll  of 
bills,  which  he  said  prisoner  had  thrown  away.  Cantor 
was  convicted  and  sentenced  to  ten  years  and  five  months 
in  the  state  prison. 

The  case  came  up  on  a  writ  of  error,  several  exceptions 
upon  matters  of  law  having  been  taken  on  the  trial  by 
prisoner's  counsel. 

HENRY  L.  CLINTON,  for  prisoner. 
S.  B.  GARVIN,  for  people. 

By  the  court,  ROSEKRANS,  Justice.  The  declaration  of 
the  person  who  brought  to  the  officer  who  arrested  and 
searched  the  defendant  the  sixteen  bills  which  were  offered 
in  evidence  by  the  public  prosecutor,  that  the  prisoner  had 
thrown  away  the  bills,  and  that  the  person  who  made  the 
declaration  picked  them  up,  was  merely  hearsay  evidence, 
and  did  not  establish  the  fact  which  he  alleged.  Although 
such  declarations  were  admitted  without  objection  on  the 
part  of  the  prisoner,  his  subsequent  objection  to  the  intro- 
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duction  of  the  bills  in  evidence,  and  to  proof  that  they 
were  the  bills  said  to  have  been  picked  up  by  the  person 
who  made  the  declaration,  was  proper  and  timely,  and 
should  have  been  sustained.  These  bills,  in  connection 
with  proof  that  they  were  counterfeit,  furnished  the  prin- 
cipal evidence  of  knowledge  by  the  prisoner  that  the  bill 
passed  by  him  was  counterfeit,  and  thus  effected  his  con- 
viction. 

For  these  reasons  the  conviction  should  be  reversed  and 
the  case  remanded  to  the  court  of  general  sessions  for  a 
new  trial. 


SUPREME  COURT 
ELIAS  FASSETT  agt.  SAMUEL  W.  TALLMADGE. 

Where  in  an  action  to  set  aside  a  conveyance  for  fraud,  the  court  declared  the  sale 
made  to  the  vendee  to  be  fraudulent  and  void  as  against  the  plaintiff,  and  all 
other  creditors  of  the  vendors  who  should  come  in  under  the  plaintiff's  judgment ; 
and  ordered  that  the  defendant  (the  vendee)  pay  to  a  receiver  appointed  by  the 
court  a  sum  of  money  for  the  property  so  received  by  him,  with  costs  against  the 
defendant, 

Held,  that  an  execution  against  the  person  of  the  defendant  could  not  be  issued 
after  an  execution  against  his  property,  returned  unsatisfied,  to  enforce  the  pay- 
ment of  the  money  ordered  to  be  paid  to  the  receiver. 

In  such  case,  the  defendant  cannot  be  charged  with  contracting  a  debt  or  incurring 
an  obligation  to  the  plaintiff  for  which  he  might  have  been  arrested  under  §  179, 
sub.  4  of  the  Code. 

JVeto  York  General  Term,  May,  1862. 

INGRAHAM,  LEONARD  and  ROSEKRANS,  Justices. 

THIS  action  was  brought  to  set  aside  a  conveyance  made 
by  a  debtor  of  the  plaintiff  to  the  defendant  Tallmadge,  on 
the  ground  that  it  was  fraudulent  and  void  as  to  creditors. 
The  court  so  deemed  it,  and  ordered  the  sale  made  to  Tall- 
madge to  be  declared  fraudulent  and  void  as  against  the 
plaintiff  and  all  other  creditors  who  should  come  in  under 
said  judgment,  and  the  defendant  Tallmadge  to  pay  to  a 
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receiver  appointed  by  the  court  a  sum  of  money  for  the 
property  so  received  by  him.  The  judgment  also  ordered 
that  the  plaintiff  should  recover  against  the  defendant  his 
costs.  An  execution  was  issued  against  the  defendant's 
property  for  the  costs,  which  was  paid.  An  execution  was 
also  issued  for  the  moneys  directed  to  be  paid  to  the 
receiver,  which  were  not  collected,  and  an  execution  against 
the  person  was  then  issued  against  the  defendant,  without 
any  order  of  arrest  either  before  or  after  the  judgment. 
The  defendant  has  moved  to  set  aside  the  execution  as 
irregular,  which  was  granted  at  special  term,  and  the 
plaintiff  has  appealed. 

DORMER  B.  EATON  and  WM.  C.  HORNFAGER,  jor  appeVt. 
ELBRIDGE  T.  GERRY  and  W.  CURTIS  NOYES,  for  resp>t. 

By  the  court,  INGRAHAM,  P.  Justice.  By  section  288  of 
the  Code,  an  execution  can  only  be  issued  against  the 
person  in  one  of  those  cases  in  which  the  defendant  might 
have  been  arrested  under  sections  179,  181.  None  of  the 
subdivisions  of  section  179  relate  to  an  action  in  which 
fraud  in  contracting  the  debt  or  obligation  exists,  except 
the  fourth,  and  that  applies  only  to  a  case  where  the  fraud 
was  committed  in  contracting  the  debt  or  incurring  the 
obligation  for  which  the  action  is  brought.  I  am  at  a  loss 
to  understand  how  the  defendant  can  be  charged  with  con- 
tracting a  debt  or  incurring  an  obligation  to  the  plaintiff. 
The  plaintiff's  action  rests  on  a  supposed  fraud  perpetrated 
by  the  vendors  to  the  defendant,  with  intent  to  defraud 
the  creditors  of  the  vendors.  It  is  not  even  necessary  to 
maintain  such  an  action,  that  the  vendee  should  be  a  party 
to  the  fraud,  knowingly.  He  may  know  of  sufficient  facts 
to  charge  him  with  notice,  and  yet,  as  a  vendee,  be  inno- 
cent of  any  actual  fraud  in  making  the  purchase,  and  still 
the  court  would  declare  the  sale  fraudulent.  The  same 
thing  might  occur  in  the  case  of  an  assignment  for  the 
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benefit  of  creditors,  where  the  assignee  might  be  entirely 
free  from  any  actual  fraud,  and  yet  the  assignment  be 
declared  fraudulent  and  void.  To  hold  that  under  such 
circumstances  the  vendee  or  assignee  is  guilty  of  fraud  in 
contracting  an  obligation,  and  therefore  liable  to  arrest, 
would  be  at  variance  with  all  the  provisions  of  law  since 
the  act  of  1831  abolishing  imprisonment  for  debt. 

When  this  case  was  before  Mr.  Justice  MULLIN,  on  a 
motion  for  an  attachment,  he  seems  to  assume  that  the 
defendant  was  liable  to  arrest.  He  says  :  "  This  defendant 
is,  I  presume,  liable  to  be  imprisoned  on  execution  in  this 
case.  Fraud  is  charged  and  proved,  and  in  such  an  action 
the  body  of  the  defendant  may  be  arrested  and  imprisoned." 
For  this  he  cites  section  179  of  the  Code,  and  3d  Revised 
Statutes,  126,  §  1,  being  the  first  sectio'n  of  the  act  to 
abolish  imprisonment  for  debt.  With  the  great  respect  I 
entertain  for  the  opinions  of  this  learned  justice,  I  have 
hesitated  to  dissent  from  the  views  thus  expressed  by  him. 
But  I  cannot  resist  the  conclusion  that  he  has  overlooked 
a  requisite  in  both  statutes  referred  to,  which  would  mate- 
rially alter  the  case.  The  first  section  of  the  act  to  abolish 
imprisonment,  and  section  179  of  the  Code  in  the  4th  sub- 
division, are  expressly  confined  in  their  operation  to  cases 
of  contract,  or  in  which  the  debt  is  contracted  or  an  obli- 
gation is  incurred.  Neither  of  them  apply  to  a  case  like 
the  present  where  the  action  is  a  proceeding  in  equity  to 
set  aside  a  conveyance  or  assignment  of  personal  property. 
It  seems  to  me  also  that  the  learned  justice  has  overlooked 
the  real  party  who  is  guilty  of  the  fraud.  In  ordinary 
cases  of  this  character  the  party  making  the  sale  or  con- 
veyance, and  not  the  party  receiving  it,  is  the  one  who  is 
guilty  of  fraud. 

A  reference  to  the  interlocutory  judgment  will  show  that 
it  was  the  sale,  and  not  the  act  of  the  defendant  Tallmadge, 
that  was  declared  void.  And  the  final  decree  recognized 
as  valid,  judgments  made  by  Tallmadge  to  the  firms  who 
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made  the  sale,  and  to  their  creditors  on  account  of  the  pro- 
perty, to  the  amount  of  over  $20,000.  Can  it  be  that  any 
court  can  be  said  in  the  same  judgment  to  hold  that  the 
purchaser  of  property  is  a  bona  fide  holder  for  value,  and 
at  the  same  time  that  he  is  a  fraudulent  purchaser  liable 
to  be  arrested  for  the  fraud  ? 

I  forbear  referring  to  the  other  questions  which  have 
been  discussed  in  this  case.  It  is  not  material  to  the  deci- 
sion of  this  case  that  we  should  examine  them.  If  the 
plaintiff  was  not  satisfied  with  the  decision  on  the  motion 
for  an  attachment,  he  should  have  appealed.  If  such 
attachment  was  unnecessary,  and  the  compliance  with  the 
order  could  be  enforced  by  execution  under  section  285, 
we  need  only  say  here  that  nothing  in  that  section  autho- 
rizes an  execution  against  the  person.  Whatever  other 
course  the  plaintiff  may  be  entitled  to  take  to  enforce  com- 
pliance with  the  judgment,  he  has  no  right  to  do  it  by  an 
execution  against  the  person  without  any  order  of  the  court. 

The  order  appealed  from  should  be  affirmed. 

LEONARD  and  ROSEKRANS,  J.  J.,  concurred. 


SUPREME  COURT. 
MARY  AGNES  VAN  NAME  agt.  DAVID  VAN  NAME  and  others. 

Under  the  provisions  of  the  Code  (§  167,  »ub.  5)  an  action  for  the  recovery  or 
assignment  of  dower  may  include  the  damages  for  withholding  the  same,  or 
mesne  profits . 

A  widow  whose  dower  has  not  been  assigned  is  not  a  tenant  of  the  land — she  has  no 
estate  therein.  Her  right  is  a  mere  chose  in  action,  which  she  may  assert  and 
enforce  like  other  rights  of  action.  And  her  right  to  a  share  of  the  rents  and 
profits  depends  upon  her  recovery  of  an  estate  in  the  lands  themselves. 

In  an  action  by  a  widow  for  an  assignment  of  dower  and  for  her  just  proportion  of 
the  rents  and  profits  thereof,  a-ll  the  heirs  at  law  are  proper  parties  to  the  action, 
although  it  is  alleged  that  a  part  only  of  the  heirs  at  law  have  been  in  possession, 
and  have  received  the  rents  and  profits  of  the  whole  premises. 
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Brooklyn  General  Term,  December,  1861. 
EMOTT,  BROWN  and  SCRUGHAM,  Justices. 
DEMURRER  to  complaint. 

GEORGE  BOWMAN,  for  the  plaintiff". 
M.  HALE,  for  the  defendants. 

By  the  court,  BROWN,  Justice.  Before  the  Code,  a  widow 
claiming  dower  in  the  lands  which  were  of  her  deceased 
husband,  had  the  choice  of  two  remedies.  She  could  bring 
her  action  of  ejectment,  and  in  the  event  of  her  recovery, 
where  the  dower  had  not  been  assigned  to  her,  upon  filing 
the  judgment  record,  the  court  proceeded  to  appoint  com- 
missioners to  make  the  admeasurement.  Upon  the  coming 
in  and  confirmation  of  their  report,  a  writ  of  possession 
issued  to  the  sheriff  in  the  usual  form.  In  actions  of  eject- 
ment, when  the  plaintiff  had  a  verdict,  no  separate  action 
to  recover  the  mesne  profits,  as  formerly  used,  was  neces- 
sary ;  but  a  plaintiff  claiming  to  recover  such  profits  pro- 
ceeded by  entering  a  suggestion  upon  the  record,  to  which 
the  defendant  might  plead  and  go  to  trial  under  sections 
44,  45,  46  and  47  of  the  act  in  regard  to  the  action  of 
ejectment,  (2  R.  S.,  236  ;)  or  the  plaintiff  could  have  pro- 
ceeded to  assess  the  damages  under  section  20  of  the  act 
concerning  general  provisions  in  regard  to  real  property. 
(2  R.  S.,  265.)  To  entitle  her  to  these  damages  the  hus- 
band must  have  died  seized  of  the  lands  of  which  she 
claimed  to  be  endowed  ;  and  in  actions  against  his  heirs, 
they  were  to  be  estimated  from  the  time  of  his  death  ;  and 
in  actions  against  other  persons,  from  the  time  of  her 
demand.  (1  R.  S.,  734,  §§  19,  20.) 

The  other  remedy  to  which  the  widow  might  have 
resorted  before  the  Code,  was  a  bill  in  equity.  The  juris- 
diction of  the  equity  courts  was  originally  asserted  for  the 
purpose  of  aiding  the  widow  by  a  discovery  of  title  deeds 
and  lands,  and  to  remove  impediments  in  the  way  of  her 
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title  when  asserted  and  prosecuted  at  law.  The  case  of 
Mundy  agt.  Mundy,  (2  Vesey,  jun.,  122,)  is  the  authority  for 
the  rule  that  a  bill  for  dower  could  be  maintained,  although 
it  contained  no  allegation  that  there  were  any  impediments 
to  the  complainant's  remedy  at  law.  The  jurisdiction  of 
the  courts  of  law  and  equity  was  thus  declared  to  be  con- 
current in  actions  for  the  assignment  and  recovery  of 
dower.  The  rule,  as  settled  both  in  England  and  this 
country,  is  thus  given  by  chancellor  WALWORTH,  in  Badgely 
agt.  Bruce,  (4  Paige,  98)  :  "  Upon  a  bill  in  equity  for  the 
assignment  of  dower,  if  the  seisin  of  the  husband  and  the 
title  of  the  wife  be  admitted  by  the  answer,  the  court  will 
at  once  proceed  to  assign  the  dower,  and  take  an  account 
of  the  mesne  profits  since  the  death  of  the  husband,  if  it  is 
a  case  in  which  the  widow  is  entitled  to  damages  at  law. 
But  if  the  title  of  the  complainant  is  denied,  the  court  will 
retain  the  bill  and  direct  a  suit  at  law  to  try  the  title,  and 
will  then  give  her  possession,  and  decree  such  other  relief 
as  she  may  be  entitled  to  on  the  right  thus  established." 
Vide  also  the  cases  to  which  he  refers  in  support  of  his 
opinion  ;  and  also  those  cited  in  the  notes  to  Story's  Equity 
Juris.,  (624,  625.) 

These  remedies  have  not  been  taken  away  or  circum- 
scribed by  the  Code  of  Procedure.  On  the  contrary,  its 
object  is  to  simplify  the  remedies  and  to  mitigate  the  rigor  of 
the  proceedings  at  common  law,  by  blending  the  two  juris- 
dictions in  one  tribunal,  and  adopting  a  system  of  pleading 
appropriate  to  that  end.  The  5th  subdivision  of  section 
167  authorizes  a  plaintiff  to  unite  in  one  action  claims  to 
recover  real  property,  with  or  without  damages  for  with- 
holding thereof,  and  the  rents  and  profits  of  the  same.  This 
provision  is  wide  enough  to  embrace  actions  for  the  reco- 
very or  assignment  of  dower,  and  damages  or  mesne  profits 
incident  thereto.  If  it  was  not,  the  provision  in  section 
468,  that  "  all  rights  of  action  given  or  secured  by  ex- 
isting laws  may  be  prosecuted  in  the  manner  provided  in 
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this  act,"  would  insure  the  same  right  of  action  to  recover 
the  land  and  the  damages  for  withholding  the  same,  to  be 
asserted  and  prosecuted  in  conformity  with  the  provisions 
of  the  Code. 

The  plaintiff  in  her  complaint  in  this  action  alleges  that 
she  was  lawfully  married  to  one  David  Van  Name,  in  Sep- 
tember, 1846,  and  lived  and  cohabited  with  him  until  the 
time  of  his  death,  which  occurred  on  the  15th  day  of  Sep- 
tember, 1858  ;  that  he  died  intestate,  and  was  seized  of 
an  estate  of  inheritance  in  his  life-time,  and  at  the  time  of 
his  death,  of  ten  several  pieces  or  parcels  of  land  situate 
in  the  county  of  Richmond,  and  set  out  by  metes  and 
bounds,  or  otherwise  described  in  the  complaint ;  that  he 
left  surviving  him,  the  defendants,  his  children  and  heirs 
at  law,  who  claim  to  be  and  are  the  owners  of  the  lands 
and  premises,  subject  only  to  the  dower  right  of  the  plain- 
tiff therein.  She  also  alleges  that  David,  Jacob,  Peter  and 
William  H.  Van  Name,  four  of  the  defendants,  have,  ever 
since  the  death  of  the  intestate,  possessed,  occupied,  and 
enjoyed  and  taken  to  their  own  use,  the  rents  and  profits 
of  a  portion  of  the  premises,  consisting  of  docks,  wharfs, 
and  lands  under  water,  and  which  by  them  have  been  put 
to  valuable  and  profitable  use,  to  the  entire  exclusion  of 
the  plaintiff,  and  without  making  any  compensation  to  her 
therefor  ;  that  they  are  justly  chargeable  with  such  rents 
and  profits,  and  have  not  accounted  to  her  therefor.  She 
prays  that  her  dower  in  the  lands  may  be  assigned  to  her 
by  commissioners,  &c.,  and  for  an  account  of  the  rents, 
issues  and  profits  of  such  real  estate  which  may  have  been 
received  by  the  defendants  or  any  of  them,  and  that  the 
defendants  be  adjudged  to  pay  over  to  her  so  much  of  the 
rents,  issues  and  profits  as  may  be  found  justly  due  to  her 
from  them  respectively,  and  for  other  relief,  &c.  The 
defendants  demurred  to  the  complaint  upon  the  ground 
principally  that  two  causes  of  action  were  improperly 
united  in  the  same  action,  and  also  for  a  defect  of  parties 
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defendant.  Of  this  opinion  was  the  judge  at  the  special 
term,  who  directed  judgment  to  be  entered  for  the  defend- 
ants, with  leave,  &c. 

The  argument  of  the  defendants  in  support  of  the  demur- 
rer is  given  in  their  first  point.  It  is  this  :  "  Her  right  to 
recover  damages  at  law  depends  entirely  upon  the  statute, 
and  the  statute  gives  damages  to  a  widow  for  the  wrongful 
detention  or  withholding  of  possession,  against  those  only 
who  are  guilty  of  such  wrongful  detention."  This  propo- 
sition is  erroneous  and  untrue.  Her  right  to  damages  is 
given  by  the  statute,  but  their  recovery  does  not  depend 
upon  the  wrongful  detention.  She  takes  damages  as  an 
incident  of  her  recovery  of  dower  whenever  her  husband 
died  seized  of  the  lands,  (^  19,)  which  are  to  be  one-third 
of  the  annual  value  of  the  mesne  profits  of  the  lands  in 
which  she  shall  so  recover  her  dower,  to  be  estimated  in  a 
suit  against  the  heirs  of  her  husband,  from  the  time  of  his 
death,  and  in  suits  against  other  persons,  from  the  time  of 
demanding  her  dower  of  such  persons,  (§  20.)  The  next 
link  in  the  chain  of  the  defendants'  argument  is,  that  "  it 
follows  that  neither  by  the  rules  of  the  common  law,  of 
equity,  or  by  statute,  can  the  second  cause  of  action — the 
claim  for  the  rents  and  profits — be  said  to  affect  any  of  the 
defendants,  except  the  four  named  in  that  part  of  the  com- 
plaint." This  proposition  overlooks  the  fact  that  all  the 
defendants  are  the  heirs  at  law  of  David  Yan  Name,  the 
intestate,  and  that  the  estate  in  the  lands  of  which  the 
plaintiff  claims  to  be  endowed,  is  cast  by  descent  upon 
them,  and  that  they  claim  to  be  and  are  the  owners,  sub- 
ject to  her  right  of  dower  therein.  Having  such  an  interest 
in  the  lands  as  renders  them  proper  and  necessary  parties 
to  the  action  for  the  recovery  and  assignment  of  the  dower, 
they  have  also  a  like  interest  in  the  rents  and  profits  which 
the  four  sons  named  have  received  and  appropriated  to 
their  own  use  since  the  death  of  their  ancestor,  that  they 
are  equally  necessary  parties  to  any  action  or  proceeding 
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which  seeks  to  ascertain  what  these  rents  are  and  to  whom 
they  shall  be  distributed  and  paid  over.  The  defendants 
are  tenants  in  common  of  the  lands,  and  have  like  interests 
in  the  rents  and  profits,  and  may  maintain  actions  for 
money  had  and  received,  against  any  of  their  co-tenants 
who  may  have  received  more  than  his  just  share  or  pro- 
portion of  such  rents  and  profits.  The  widow  whose  dower 
has  not  been  assigned  is  not  a  tenant  of  the  land.  She  has 
no  estate  therein.  Her  right  is  a  mere  chose  in  action, 
which  she  may  assert  and  enforce  like  other  rights  of 
action.  Her  right  to  a  share  of  the  rents  and  profits 
depends  upon  her  recovery  of  an  estate  in  the  lands  them- 
selves. When  she  has  judgment  for  the  one- third  of  the 
lands  in  an  action  against  the  heirs  at  law  of  her  husband, 
her  right  to  one-third  of  the  mesne  profits  which  have 
accrued  and  come  to  their  hands  since  the  death  of  her 
husband,  follows  as  incidental  to  the  principal  recovery, 
and  is  in  fact  a  part  and  parcel  of  the  same  cause  of  action. 
The  rule  in  the  courts  of  equity — and  such  must  also  be 
the  rule  of  the  Code  of  Procedure — was,  that  all  persons 
materially  interested  either  legally  or  beneficially  in  the 
subject-matter  of  the  suit,  are  to  be  made  parties  thereto, 
either  as  plaintiffs  or  as  defendants,  so  that  there  may  be 
a  complete  decree  which  shall  bind  them  all.  Those  of  the 
heirs  at  law  who  have  received  no  part  of  the  rents  and 
profits  of  the  intestate  since  his  death,  are  entitled  to 
receive  their  due  proportion  or  share  from  those  heirs  who 
have  collected  and  received  them  ;  and  therefore  they  are 
necessary  parties  to  an  action  brought  by  the  widow  of 
their  ancestor  to  recover  her  dower  and  have  it  assigned  to 
her,  and  also  to  ascertain  the  value  of  the  rents  andprofits ; 
which  of  the  defendants  have  collected  and  received  them, 
and  to  have  her  share  thereof  paid  over  to  her.  It  seems 
to  me,  that  the  defendants  who  are  not  said  to  have  col- 
lected and  received  the  profits  of  the  estate,  are  not  only 
properly  joined  as  parties  defendants  in  the  action,  but 
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that  it  could  not  have  proceeded  to  a  conclusion  and  judg- 
ment without  them. 

The  order  made  at  the  special  term  should  be  reversed, 
and  judgment  given  for  the  plaintiff  upon  the  demurrer, 
with  leave  to  the  defendants  to  withdraw  the  demurrer 
and  answer  upon  the  usual  terms. 


SUPREME  COURT. 
THE  SHOE  &  LEATHER  BANK  agt.  JOHN  THOMPSON. 

Incorporated  companies  established  for  the  purpose  of  transacting  any  business 
may  maintain  actions  of  libel,  the  same  as  individuals,  affecting  its  business  or 
property. 

Therefore,  where  the  defendant  published  in  his  widely  circulated  Bank  Note  and 
Commercial  Reporter  of  and  concerning  the  plaintiffs,  a  banking  corporation,  as 
follows :  "  We  would  observe  to  those  interested,  that  we  see  no  reason  why  the 
Shoe  &  Leather  Bank  may  not  at  any  time  be  closed  up  by  an  injunction" — 
"After  promising  to  quote  the  Merchants'  Bank  at  Trenton,  I  was  informed  that 
legal  proceedings  against  the  Shoe  &  Leather  Bank  were  already  under  advise- 
ment," 

Held,  on  demurrer,  that  these  words  were  actionable  per  se,  and  that  the  plaintiffs 
could  maintain  the  action  of  libel  thereon  without  alleging  special  damage. 

New  York  Special  Term,  July,  1862. 
DEMURRER  to  complaint,  in  an  action  of  libel. 

ROBERT  W.  ANDREWS  and  0.  R.  STEELE,  for  plaintiff's. 
HILL,  COURTNEY  &  MONELL,  for  defendant. 

CLERKE,  Justice.  Words  which  are  calculated  to  impair 
the  credit  or  in  any  way  to  affect  the  standing  of  a 
person  in  relation  to  his  trade  or  business,  are  action- 
able per  se,  precisely  like  words  importing  a  charge  of 
having  been  guilty  of  a  crime  or  of  having  a  contagious 
distemper.  Thus,  to  say  falsely  of  a  merchant  that  a  debt 
will  be  lost  because  he  is  unable  to  pay  it,  is  per  se  action- 
able. (Mott  agt.  Comstock,  7  Cow.,  654.)  On  being  asked, 
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\vere  there  any  failures  yesterday,  the  defendant  answered, 
"  Not  that  I  know  of,  but  I  understand  that  there  is  trouble 
with  the  Messrs.  S.,"  who  were  merchants  ;  held,  that  the 
words  being  spoken  of  the  plaintiffs  as  merchants,  were 
actionable.  (Sewell  agt.  Catlin,  3  Wend.,  291.) 

The  cases  which  I  could  quote  are  legion.  The  defend- 
ant is  the  publisher  of  Thompson's  Bank  Note  and  Com- 
mercial Reporter,  a  paper  having  a  large  circulation  amoug 
the  inhabitants  of  the  city  and  state  of  New  York  and  other 
cities  and  states  of  the  United  States.  He  is  charged  in 
the  complaint  with  having  published  in  this  paper  several 
items  manifestly  calculated  to  affect  the  plaintiffs'  credit  as 
a  banking  institution.  Among  other  items  of  intelligence 
contained  in  it  are  the  following  :  "  We  would  observe  to 
those  interested,  that  we  see  no  reason  why  the  Shoe  & 
Leather  Bank  may  not  at  any  time  be  closed  up  by  an 
injunction."  "  After  promising  to  quote  the  Merchants' 
Bank  at  Trenton,  I  was  informed  that  legal  proceedings 
against  the  Shoe  &  Leather  Bank  were  already  under 
advisement.'"' 

These  words  being  clearly  calculated  to  impair  the  credit 
and  affect  the  standing  of  any  banking  concern,  would, 
beyond  all  question,  be  actionable  per  se,  if  spoken  or 
written  of  an  individual,  without  the  necessity  of  proving 
special  damage  ;  in  other  words,  would  be  actionable  per 
se,  if  they  were  published  in  relation  to  any  financial  estab- 
lishment not  incorporated.  If  they  were  intended  to  apply 
to  any  individual  banker  in  Wall  street,  he  would  have  a 
clear  remedy  for  damages,  without  any  allegation  of  special 
damage.  The  question,  then,  in  the  present  case  is,  whether 
this  remedy  is  not  equally  available  in  favor  of  a  banking 
institution  which  is  incorporated. 

It  is  remarked  by  the  defendant's  counsel,  in  his  brief  in 
support  of  the  demurrer  to  the  complaint,  that  he  could 
find  no  precedent  in  favor  of  the  plaintiffs'  claim  ;  and  in 
the  report  of  a  case  in  New  Jersey,  involving  the  same 
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question,  it  is  affirmed  that  the  court  could  find  no  prece- 
dent, and  that  the  oracle  was  dumb. 

I  have  not  myself  been  able  to  find  any  reported  case  of 
an  action  commenced  by  a  corporation  aggregate  for  the 
publication  of  words  affecting  its  credit,  although  the  tem- 
porary illness,  under  which  I  now  labor,  prevents  me  from 
making  that  thorough  search  which  the  importance  of  the 
subject  requires. 

But,  happily,  our  system  of  jurisprudence  does  not  render 
it  necessary  that  a  case  precisely  similar  should  be  found 
in  the  books,  to  authorize  courts  of  justice  to  arrive  at 
legal  conclusions. 

It  would  be  at  variance  with  the  spirit  and  nature  of  that 
system  to  hesitate  for  the  want  of  a  precise  precedent,  when 
we  are  able  to  have  recourse  to  its  general  principles; 
"  these  are  not  dumb." 

And  no  principle  is  more  generally  recognized,  and  more 
capable  of  practical  application,  than  that  there  is  no  wrong 
without  a  remedy. 

Have  not  incorporated  institutions,  established  for  the 
purpose  of  transacting  any  business,  as  complete  a  right  to 
legal  protection  as  any  individual  against  any  wrong  affect- 
ing their  success  ? 

The  law  makes  no  distinctions  which  have  not  some 
foundation  in  reason  or  necessity ;  at  least  this  is  the  dic- 
tate of  the  source  from  which  our  law  is  derived  ;  although, 
in  some  technical  points,  distinctions  without  a  difference 
may  have  been  sanctioned.  But  the  present  period  does 
not  favor  distinctions  of  this  character.  An  incorporated 
institution,  if  entitled  to  any  protection,  is  entitled  to  pro- 
tection for  its  business  and  property. 

It  is  recognized  by  the  law  as  being  engaged  in  business, 
and  as  being  possessed  of  property.  This  recognition,  as  to 
its  rights  in  these  respects,  is  as  effectual  and  complete  as 
in  the  case  of  private  individuals.  And  it  would  be  very 
illogical  to  suppose,  because  corporations  have  more  limited 
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rights  than  individuals  in  other  respects,  that,  with  regard 
to  the  rights  which  they  do  possess,  they  have  not  tne  same 
remedies  as  individuals. 

And  I  repeat,  that  the  law  has  conferred  on  busines  cor- 
porations, as  well  as  on  individual  bankers  or  merchants, 
the  right  of  protection  against  all  aggression  affecting  its 
business  or  property. 

I  therefore  think  that  the  plaintiffs  have  a  right  to  main- 
tain this  action  without  setting  out  any  specific  damage. 

The  other  objections  raised  by  the  demurrer  are  equally 
untenable. 

The  demurrer  must  be  overruled  with  costs,  with  leave 
to  the  defendant  to  answer  in  twenty  days. 


SUPREME  COURT 

IN  THE  MATTER  OF  THE  PROCEEDINGS,  &c.,  TO  OPEN  SIXTY- 
FIFTH  STREET. 

An  appeal  from  the  taxation  of  costs  on  assessments  in  street  cases  in  the  city  of 
New  York,  cannot  be  taken  after  the  report  of  the  commissioners  is  confirmed. 

New  York  General  Term,  May,  1862. 
INGRAHAM,  LEONARD  and  ROSEKRANS,  Justices. 
APPEAL  from  taxation  of  costs. 

JOHN  E.  BURRILL,  for  appellants. 
HENRY  H.  ANDERSON,  for  the  corporation. 

By  the  court,  INGRAHAM,  P.  Justice.  Several  of  the  par- 
ties assessed  in  this  proceeding  appeal  from  the  taxation  of 
costs  therein.  This  appeal  was  taken  after  the  confirma- 
tion of  the  report  of  the  commissioners.  The  costs  had 
been  taxed  by  the  clerk  of  the  court,  and  an  appeal  was 
taken  to  the  judge  at  special  term  before  the  report  was 
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confirmed.  Afterwards  an  order  of  confirmation  was 
entered,  and  the  parties  now  appeal  to  the  general  term. 

So  far  as  relates  to  the  confirmation  of  the  report,  we 
have  heretofore  held  that  no  appeal  could  be  taken  to  the 
general  term.  (The  Bowery  Extension  case,  12  How.  P. 
R.,  97.) 

And  in  a  late  case  at  the  special  term,  a  stay  of  proceed- 
ings was  vacated  upon  the  ground  that  the  confirmation  of 
the  report  was  made  by  the  statute  final  and  conclusive 
between  the  parties.  To  allow  an  appeal  from  taxation 
after  the  report  was  confirmed,  would  be  of  no  avail.  Even 
if  the  taxation  was  erroneous,  no  benefit  to  the  party  assessed 
could  result  from  the  appeal,  because  the  amount  assessed 
upon  his  lots  has  by  the  confirmation  become  a  lien  thereon, 
which  cannot  be  altered  afterwards  by  the  court. 

The  amount  so  assessed  must  be  collected  by  the  autho- 
rized agent  of  the  corporation,  without  diminution,  even  if 
a  portion  of  the  costs  should  on  retaxation  be  deducted. 
If  any  such  appeal  on  the  subject  of  costs  can  be  enter- 
tained, the  proper  course  is  to  move  for  a  postponement  of 
the  order  confirming  the  report  until  such  appeal  is  heard. 
If  the  charges  are  reduced,  the  report  should  be  sent  back 
to  the  commissioners  for  revision,  to  have  the  amount  so 
deducted  from  the  expenses  distributed  among  the  parties 
assessed,  and  the  corresponding  reduction  made  in  the 
various  assessments.  The  statute  provides,  "  that  the  court 
after  hearing  any  matter  which  may  be  alleged  against  the 
same,  either  confirm  the  report  or  refer  the  same,  &c.,  for 
revisal  and  correction."  The  review  of  the  charges,  there- 
fore, it  will  be  seen,  is  a  part  of  the  matter  to  be  alleged 
against  the  report  when  presented  for  confirmation,  and  if 
the  order  of  confirmation  cannot  be  reviewed  on  appeal,  the 
objection  to  any  matters  which  must  be  alleged  before  the 
confirmation  of  the  report,  is  subject  to  the  same  objection. 
(Davies's  Laws  of  New  York,  pp.  533-4.)  By  the  same 
statute  such  final  confirmation  of  the  report  is  not  only 
VOL.  XXIII.  17 
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made  conclusive  on  the  owners  and  others  interested  in  the 
lands,  but  upon  all  persons  whatsoever,  and  on  the  con- 
firmation the  title  to  the  laud  taken  becomes  vested  in  the 
corporation. 

By  the  189th  section  of  the  same  statute,  the  costs  and 
charges  are  directed  to  be  included  in  the  assessment  above 
referred  to. 

I  do  not  intend  to  be  understood  as  holding  that  the  tax- 
ation of  costs  in  these  cases  may  not  be  a  subject  of  review 
by  the  general  term  if  the  appeal  is  taken  before  the  con- 
firmation. It  is  not  necessary  that  I  should  decide  this 
point  now.  There  are  cases  in  which  such  a  review  has 
been  had  in  the  general  term  in  this  district.  Such  a 
review  was  entertained  in  the  case  of  Canal  and  Walker 
streets,  in  1849.  (See  Davies's  Laws,  p.  1262,  and  in  mat- 
ter of  Bowery  Extension,  19  Barb.,  588.)  But  after  the  con- 
firmation of  the  report,  whereby  it  becomes  final  and  con- 
clusive upon  all  persons,  there  can  be  no  appeal. 


SUPREME  COURT. 
JOHN  LUND  agt.  THE  SEAMAN'S  SAVINGS  BANK. 

A  simple  denial  of  the  allegations  of  the  complaint,  or  a  denial  which  is  sham, 
frivolous  or  immaterial,  are  not  grounds  of  demurrer  to  the  answer.  It  is  only 
where  the  answer  contains  new  matter  that  a  demurrer  will  lie. 

A  debtor  for  goods  deposited,  or  a  debtor  generally,  can  never  be  permitted  to  vol- 
unteer, by  plea  or  answer,  the  protection  of  the  claims  of  a  third  party  with  whom 
he  has  had  no  dealings,  to  defeat  his  liability  for  the  performance  of  his  contracts. 

And  the  law  forbids  the  defendant  (the  debtor)  to  interplead,  where  this  third 
party  is  not  in  privity  with  the  depositor,  but  claims  by  a  hostile  and  superior 
title. 

JVeiw  York  General  Term,  May,  1862. 
INGRAHAM,  ROSEKRANS  and  LEONARD,  Justices. 
APPEAL  from  order  of  special  term. 
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M.  S.  BIDWELL,  for  appellants. 
J.  C.  SMITH,  for  respondent. 

By  the  court,  LEONARD,  Justice.  The  Code  permits  a 
demurrer  to  an  answer  only  where  it  contains  new  matter. 
A  simple  denial  of  the  allegations  of  the  complaint  is  not 
within  the  provision.  (Code,  §153.) 

A  denial  may  be  sham,  frivolous  or  immaterial.  In  such 
case  the  plaintiff  may  bring  the  question  before  the  court 
summarily  by  motion,  but  it  is  not  a  ground  of  demurrer. 

The  demurrer  to  the  first  defence  is  therefore  not  well 
taken,  and  the  order  appealed  from  must,  to  that  extent,  be 
reversed. 

The  demurrer  to  the  second  defence  presents  an  entirely 
different  question. 

The  plaintiff  is  the  assignee  of  a  depositor  in  the  defend- 
ants' bank.  The  defendants  allege  that  the  deposit  is  the 
proceeds  of  sundry  securities  belonging  to  Peter  Erik  Larsson 
and  others,  which  the  depositor  obtained  and  fraudulently 
converted  into  money ;  and  that  Peter  Erik  Larsson,  &c., 
have  notified  the  defendants  of  these  facts,  and  that  they 
claim  the  deposit  as  their  property. 

It  must  be  conceded  on  the  authority,  as  invested  by  the 
defendants,  that  the  claim  of  the  depositor  is  a  chose  in 
action,  and  not  a  bailment.  (Chapman  agt.  White,  2  Seld. 
R.,  412,  417;  Downes  agt.  The  Phcenix  Bank,  6  Hill  R.,  297.) 

The  rule  which  forbids  a  bailee  to  deny  the  title  of  his 
bailor  is  not  applicable. 

No  principle  of  law  can,  however,  be  found  which  per- 
mits a  debtor  for  goods  sold,  or  for  money  lent  or  deposited, 
to  set  up,  as  a  defence  against  the  claim  of  his  creditor, 
that  his  title  to  the  goods  sold,  of  money  lent  or  deposited, 
is  defective  or  wrongful.  That  question  is  of  no  concern 
to  the  purchaser  or  borrower,  unless  the  third  party  who 
claims  to  have  been  despoiled  of  his  goods  or  money  will 
proceed,  by  process  of  law,  to  enforce  his  rights.  It  can 
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never  be  permitted  that  a  debtor  may  volunteer,  by  plea  or 
answer,  the  protection  of  the  claims  of  those  with  whom  he 
has  had  no  dealings  to  defeat  his  liability  for  the  perform- 
ance of  his  contracts. 

The  law  forbids  the  defendant  to  interplead,  because 
these  third  parties  are  not  in  privity  with  the  depositor, 
but  were  claiming  by  a  hostile  and  superior  title.  (Fletcher 
agt.  Troy  Savings  Bank,  14  How.  P.  R.,  383;  Shaw  agt. 
Confer,  8  Paige,  343;  Marvin  agt.  Elwood,  11  Paige,  365.) 

It  would  be  a  mere  evasion  to  permit  the  defendants  to 
interpose  such  rights  of  third  parties  as  a  defence,  which 
they  are  prohibited  from  alleging  as  grounds  for  an  inter- 
pleader. The  pretended  claimants  have  shown  no  wish  to 
enforce  their  claims  against  the  depositor,  if  any  they  have. 

The  order  appealed  from  should  be  affirmed  as  to  the 
second  defence,  without  costs. 

ROSEKRANS  and  INGRAHAM,  J.  J.,  concurred. 


SUPREME  COURT. 

JAMES  GIBSON,  assignee  of  HUGH  MCCROSSAN  agt.  WILLIAM 
C.  HAGGARTY  and  OGDEN  HAGGARTY. 

In  all  eases  where  an  application  is  made  under  §  294  of  the  Code,  (to  reach  the 
judgment  debtor's  property  in  the  hands  of  a  third  person)  notice  of  the  proceed- 
ing should  be  given  to  the  judgment  debtor. 

The  title  of  a  bonajide  assignee  of  a  judgment  debtor's  property  cannot  be  affected  by 
an  order  under  §  294  of  the  Code,  made  subsequent  to  the  assignment,  where  the 
assignee  has  had  no  notice  of  the  proceedings. 

New  York  General  Term,  May,  1862. 

APPEAL  from  an  order  made  under  §  294  of  the  Code, 
directing  the  property  of  the  judgment  debtor  to  be  paid 
over,  in  part  satisfaction  of  the  judgment. 

By  the  court,  ROSEKRANS,  Justice.  It  is  not  necessary 
in  this  case  to  question  or  consider  the  numerous  decisions 
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which  hold  that  proceedings  under  section  294  of  the  Code 
may  be  taken  without  obtaining  an  order  for  the  examina- 
tion of  the  judgment  debtor  under  section  292  of  the  Code. 
In  none  of  them  did  the  question  arise,  which  is  presented 
in  this  case.  The  property  of  the  judgment  debtor,  which, 
by  the  order,  was  directed  to  be  paid  over  in  part  satisfac- 
tion of  the  judgment,  prior  to  the  making  of  the  order,  had 
been  assigned  to  the  plaintiff.  No  question  is  made  as  to 
the  good  faith  or  validity  of  the  assignment,  and,  of  course, 
the  title  to  the  fund  mentioned  in  the  order  was  in  the 
plaintiff  as  such  assignee.  The  order,  as  a  necessary  con- 
sequence, could  not  operate  upon  it,  nor  could  the  plain- 
tiff's title  be  divested  by  a  proceeding  between  others  of 
which  the  plaintiff  had  no  notice.  It  is  a  fundamental 
principle  of  the  law  that  no  one  can  be  deprived  of  his  pro- 
perty without  due  process  of  law,  and  a  proceeding 
against  a  party,  without  notice,  is  not  such  process.  Sec- 
tion 294  leaves  it  to  the  discretion  of  the  judge  whether 
notice  of  the  proceeding  shall  be  given  to  the  debtor  or 
other  party  to  the  action.  It  may  be  proper  to  say  that 
some  of  the  judges  in  this  district  uniformly  require  s^uch 
notice  to  be  given  to  the  judgment  debtor,  and  others  hold 
as  a  matter  of  precaution  that  no  order  should  be  made  for 
an  application  of  the  debtor's  property  to  the  payment  of 
a  judgment  under  section  294,  unless  an  order  is  made  under 
section  292  of  the  Code.  We  think  that  in  all  cases  where 
an  application  is  made  under  section  294,  notice  of  the  pro- 
ceeding should  be  given  to  the  judgment  debtor. 

The  stipulation  between  the  parties  that  no  other  ques- 
tion should  be  raised  except  as  to  the  validity  of  the  judge's 
order,  cannot  be  construed  as  excluding  an  inquiry  into  the 
validity  of  the  order  against  the  plaintiff,  the  owner  of  the 
property. 

.  The  order  may  have  been  good  between  the  other  parties, 
but  without  it  has  no  force  against  the  .plaintiff. 

LEONARD,  Justice,  concurred. 
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INGRAHAM,  P.  Justice.  I  think  the  assignee  was  guilty  of 
negligence  in  not  giving  notice  to  the  debtors  of  the  assign- 
ment. Had  such  notice  been  given  to  the  defendants,  they 
would  have  had  the  knowledge  necessary  to  resist  the 
application. 


SUPREME  COURT. 

HENRY  C.  ADAMS,  appellant  agt.  PETER  G.  BUSH  and  JACOB 
G.  BUSH,  survivors  of  PETER  G.  GARLOCK,  deceased, 
respondents. 

A  new  trial  on  the  ground  of  surprise  and  for  newly  discovered  evidence  will  not 
be  granted  where  the  proposed  new  evidence  is  cumulative  merely.  What  is 
cumulative  testimony  ? 

It  teems  that  where  on  the  decision  of  the  general  term  denying  a  motion  made  for 
a  new  trial  upon  the  ground  of  surprise  and  for  newly  discovered  evidence,  an 
application  is  made  to  the  general  term  for  a  review  of  their  decision,  on  the 
ground  of  a  misapprehension  or  mistake  of  the  facts  of  the  case,  such  applica- 
tion will  be  entertained,  as  it  is  doubtful  whether  an  appeal  to  the  court  of 
appeals  will  lie  on  such  decision. 

Jlrgued  at  General  Term,  Schenectady,  January,  1862. 

Decided  at  General  Term,  Plattsburg,  Clinton  county, 
May  1862. 

MOTION  by  plaintiff  at  the  Montgomery  special  term, 
November,  1861,  before  Mr.  Justice  JAMES  for  a  new  trial 
upon  the  ground  of  surprise,  and  for  newly  discovered  evi- 
dence. Motion  denied.  Plaintiff  appealed  to  general  term. 

Facts. 

1st.  Plaintiff  obtained  a  judgment,  against  the  defend- 
ants, by  default,  February  13,  1861,  for  $888.29,  on  a  claim 
for  professional  services  as  attorney  and  counsellor  in 
upwards  of  twenty  causes,  motions,  proceedings,  <fec. 

2d.  The  defendants  moved,  April,  1861,  to  open  the 
default  and  for  leave  to  answer,  which  was  granted,  and 
the  cause  referred  to  H.  B.  Cushney,  Esq.,  sole  referee. 
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3d.  The  defendants  alleged,  as  a  third  defence,  that  a 
portion  of  the  services  were  under  an  agreement  that  if 
they  failed  on  their  appeal  to  the  general  term,  in  a  certain 
cause,  plaintiff  would  charge  them  nothing  but  "  traveling 
fees;"  and  they  did  fail  on  appeal,  and  were  not  liable  to 
pay  for  the  services. 

4th.  On  the  trial,  J.  G.  Bush,  one  of  the  defendants,  tes- 
tified to  such  an  agreement,  and  that  it  was  made  at  plain- 
tiff's office  at  the  time  the  bond  on  appeal  was  signed  by 
Davis  as  surety,  in  April,  1859,  and  that  Davis  was  present 
and  took  part  in  the  conversation,  and  advised  the  appeal, 
<fcc.,  to  the  general  term,  upon  the  terms  alleged  by  the 
defendants. 

5th.  P.  G.  Bush,  the  other  defendant,  testified  to  the 
alleged  agreement,  and  that  it  was  made  in  March  or  April, 
1859,  and  was  made  at  plaintiff's  office  when  the  first  bond 
for  the  appeal  to  the  general  term  was  signed,  but  don't 
remember  who  was  present. 

On  direct  examination  he  said  he  had  some  talk  with  plaintiff  about  going  to  the 
court  of  appeals,  <5tc. ;  on  cross-examination,  denied  that  he  had  any  such  conver- 
sation, or  that  plaintiff  ever  said  one  word  to  him  about  the  court  of  appeals,  and 
denied  that  he  agreed  to  find  a  bondsman  for  the  court  of  appeals,  or  that  he  was  at 
plaintiff's  office  on  two  occasions  when  Davis  was  there,  Ac. 

6th.  Plaintiff  was  surprised  by  this  evidence,  and  knew 
of  no  evidence  to  disprove  such  agreement,  except  his  own, 
and  he  testified  that  he  made  no  such  agreement  as  they 
testified  to  in  relation  to  the  appeal  to  the  general  term. 

That  simple  point-blank  denial  was  all  that  plaintiff  testified  to,  or  could  testify 
to,  about  the  alleged  agreement. 

He  then  testified  to  various  matters  about  a  proposition  to  appeal  to  the  court  of 
appeals,  which  had  no  relation  to  the  alleged  agreement  as  to  the  appeal  to  the 
general  term. 

This  proposition  of  plaintiff  to  appeal  to  the  court  of  appeals  was  not  accepted  by 
the  defendants  and  no  agreement  was  made  in  relation  to  such  appeal,  nor  was  any 
appeal  taken  to  the  court  of  appeals.  Only  one  surety  (Davis)  signed  the  under- 
taking for  an  appeal  to  the  court  of  appeals  before  the  time  plaintiff  made  the  pro- 
position referred  to,  and  this  was  in  June,  1860.  The  defendant,  P.  G.  Bush, 
declined,  and  denied  having  had  any  thing  to  do  with  an  appeal*  to  the  court  of 
appeals. 

7th.  The  referee  disallowed  plaintiff's  claims  for  those 
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services  and  disbursements  on  the  appeal  to  the  general 
term,  alleging  that  plaintiff  was  out-sworn  by  defendants, 
and  allowed  the  plaintiff  $304.66  with  interest  from  the 
commencement  of  this  action  for  other  services  not  disputed. 
His  report  bears  date  September  11,  1861. 

8th.  On  the  1st  of  November,  the  plaintiff  discovered  new 
evidence  of  Davis  and  of  Huffnail,  which  evidence  was 
before  unknown  to  him,  and  nothing  like  it  given  on  the 
trial.  That  evidence  is  stated  in  the  case  as  follows : 

"  That  the  said  Alfred  B.  Davis  can  testify  to  the  follow- 
ing facts,  to  wit :  that  he,  said  Davis,  was  one  of  the  sure- 
ties in  the  undertaking,  on  appeal  to  the  general  term,  in 
the  case  of  Peter  G.  Bush  et  a/.,  assignees  of  George  Bush 
agt.  Fox  fy  Brookman ;  that  said  undertaking  was  executed 
by  him  on  or  about  the  23d  day  of  April,  1859,  and  was 
acknowledged  by  him  on  the  same  day ;  that  such  execu- 
tion was  at  the  office  of  H.  C.  Adams,  this  plaintiff,  and 
that  said  Adams  was  not  present,  but  was  away ;  and  that 
Henry  Adams,  the  father  of  said  H.  C.  Adams,  was  there 
and  superintended  the  execution  of  said  undertaking  in  the 
absence  of  said  H.  C.  Adams  ;  that  no  conversation  was  had 
with  said  Henry  Adams,  nor  with  said  H.  C.  Adams,  on  any 
subject  relative  to  said  H.  C.  Adams'  charges  for  services ; 
and  that  said  Davis  never  saw  said  Adams  in  conversation 
with  either  of  the  Bushes  or  Garlocks  in  relation  to  any 
matter  of  appeal,  nor  converse  or  hear  him  converse  about 
the  same,  until  said  Davis  was  called  by  Jacob  G.  Bush  to 
said  Adams'  office,  on  two  or  three  occasions,  to  execute,  aa 
one  of  the  sureties,  an  undertaking  for  an  appeal  to  the 
court  of  appeals,  and  this  was  in  the  month  of  June,  1860 ; 
that  on  the  last  occasion  said  Adams  proposed,  after  some 
reluctance  on  the  part  of  P.  G.  Bush  and  James  Garlock, 
to  go  further ;  that  he,  Adams,  would  take  the  case  to  the 
court  of  appeals,  and  if  Adams  failed  there  he  would  charge 
them  nothing,  except  his  (Adams')  traveling  expenses  and 
some  other  small  items  of  expenses ;  and  at  the  same  time 
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told  said  Jacob  and  Peter  that  the  expenses  for  printing 
the  case  would  be  nothing,  as  he,  said  Adams,  had  had  them 
printed  for  that  purpose  before  the  general  term,  and  with 
the  view  of  taking  the  case  to  the  court  of  appeals  if  neces- 
sary ;  that  said  Davis  never  heard  said  Adams  say  anything 
about  charges  for  services  or  traveling  expenses,  or  the 
like,  at  any  time  except  at  the  time  he  signed  the  bond  or 
undertaking,  in  ^he  month  of  June,  1860,  for  the  appeal  to 
the  court  of  appeals." 

That  Daniel  Huff  nail,  the  other  surety  in  the  undertaking, 
on  appeal  to  the  general  term,  can  testify  to  the  following 
facts,  to  wit :  "  that  he  was  called  to  H.  C.  Adams'  office, 
by  Peter  G.  Garlock,  for  the  purpose  of  executing  said 
undertaking,  and  did  so  execute  the  same  on  the  22d  day 
of  April,  1859,  and  that  no  person  was  present  except  said 
Garlock  and  said  H.  C.  Adams,  who  gave  him  directions 
how  to  execute  and  acknowledge  said  undertaking,  and  that 
neither  of  the  Bushes  were  present,  nor  any  conversation 
had  about  the  case,  except  as  to  the  extent  of  said  Huffnail's 
liability  as  such  surety,  and  the  manner  of  executing  the 
undertaking." 

The  case  further  shows,  "  that  such  evidence  has  been 
discovered  since  the  trial,  and  about  the  1st  of  November, 
1861,  and  was  not  previously  known  to  the  plaintiff  to 
exist,  and  that  the  same  is  material  and  necessary  to  the 
plaintiff,  and  without  which  he  cannot  obtain  his  rights  in 
this  action,  but  will  without  the  same  be  injured  and  dam- 
aged to  the  amount  of  several  hundred  dollars." 

NOTE. — This  evidence  will  prove  an  alibi  of  the  plaintiff  at  the  time  the  defend- 
ants alleged  the  agreement  was  made  when  Davis  was  said  to  be  present  and  signed 
the  first  bond,  and  will  prove  that  Davis  did  not  see  plaintiff  in  respect  to  any 
business  of  defendants  until  he  came  to  sign  the  bond,  June,  1860,  for  the  court  of 
appeals,  over  a  year  after  the  time  stated  by  defendants.  Also,  an  alibi  of  both 
defendants  at  the  time  Huffnail  signed  the  bond ;  and  if  the  parties  were  absent,  of 
course  the  alleged  agreement  was  a  fabrication  of  the  defendants  to  cheat  the  plain- 
tiff out  of  his  earnings  and  his  large  expenditures.  It  also  disproves  other  matters 
testified  to  by  defendants. 

9th.  Upon  the  newly  discovered  evidence  the  plaintiff 
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promptly  moved,  upon  affidavits  and  papers,  for  a  new  trial, 
and  the  motion  was  promptly  denied.  The  opinion  of  the 
court  at  special  term  appears  in  the  following  communica- 
tion: 

OGDENSBURGH,  November  26,  1861. 

H.  C.  ADAMS,  ESQ.  :  Dear  sir — I  yesterday  examined  and 
decided  your  case  with  Bushes,  denying  the  motion  with 
$7  costs,  on  the  ground  that  the  evidence,, which  is  shown 
to  have  been  discovered,  was  cumulative. 

The  case  is  directly  within  Steinback  agt.  The  Col.  Ins. 
Co.,  (2  Caines,  129  ;)  Graham  if  Waterman  on  new  trials,  (vol. 
1,  p.  486.) 

The  case  of  Seeley  agt.  Chittenden  (4  How.  P.  R.,  265,)  is 
not  now  and  never  was  law.  It  has  been  disregarded  a 
hundred  times  or  more.  Yours,  truly, 

A.  B.  JAMES. 

10th.  From  that  decision  this  appeal  is  brought. 

HENRY  C.  ADAMS,  appellant  in  person,  presented  the 
following 

Points: 

1st.  What  is  cumulative  evidence  ? 

1st.  It  is  additional  evidence  of  the  same  kind  to  the  same  fact  or  point  which 
was  in  proof  before.  (Glidden  agt.  Dunlap,  28  Main.,  (15  Shep.,)  379 ;  Kirby&gt. 
Waterford,  14  Verm.,  414;  Waller  agt.  Graves,  20  Conn.,  305;  The  People 
agt.  The  Sup.  C.  of  N.  Y.,  10  Wend.,  285,  SAVAGE,  J.,  293,  294;  Steinback  agt. 
The  Col.  Ins.  Co.,  2  Caines,  129.) 

In  these  and  all  other  like  cases  the  proposition  was  to  prove,  by  additional  wit- 
nesses, the  identical  fact  once  proved  on  the  trial. 

e.  g.  In  the  latter  case  the  application  was  for  a  new  trial,  "  on  account  of  some 
other  witnesses  being  discovered  who  could  further  testify  to  the  facts  deposed  to." 

Of  course,  that  was  cumulative,  and  was  not  entitled  to  the  name  or  character  of 
newly  discovered  evidence ;  for  that  signifies,  not  additional  witnesses,  but  new 
evidence  of  a  fact  or  circumstance  not  before  known ;  a  newly  discovered  fact  to 
which  the  party  gave  no  evidence,  and  is  entitled  to  have  the  benefit,  that  he  may 
thereby  obtain  his  rights. 

2d.  But  evidence  newly  discovered,  of  a  different  kind  and  character  from  that 
adduced  by  the  party  on  the  trial,  though  tending  to  establish  the  same  point  in 
issue,  is  not  cumulative.  (Aiken  agt.  Bemis,  3  Wood,  fy  M.,  348;  Burr  agt. 
Palmer,  23  Verm.,  (8  Washb.,)  244;  Watts  agt.  Howard,  7  Met.,  478;  Waller 
agt.  Graves,  20  Conn.,  305;  Vardeman  agt.  Byrne,  7  How.,  (Miss.,)  365;  Den 
agt.  Wentermouth,  1  Green,  177;  Barstow  agt.  Reynolds,  37  Eng.  Law  and 
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Eq.  JR.,  468;  Seelfiy  agt.  Chittenden,  4  How.  P.  R.,  265;  Guyott  agt.  Butts, 
4  Wend.  R.,  579;  See  the  opinion  of  MARCY,  J. ;  Simmons  agt.  Fay,  1  E.  D. 
Smith,  107.) 

3d.  Nor  will  the  court  refuse  to  grant  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence,  for  the  reason  that  such  evidence  is  cumulative  merely,  if  it  is  suffi- 
cient to  render  clear  that  which  was  before  a  doubtful  case ;  or  the  faots  were  not 
fully  investigated.  {Barker  agt.  French,  18  Verm.,  (3  Washb.,)46Q;  Jiujr&gt. 
Palmer,  23  Verm.,  (8  Washb.,)  244;  Bar  stow  agt.  Reynolds,  37  Eng.  L.  and 
Eq.  R.,  468;  Waller  agt.  Graves,  20  Conn.,  305;  Platt  agt.  Munroe,  34  Barb., 
291;  Listen  agt.  Mundell,  1  Bos.  and  Pull.,  427.) 

2d.  Testing  this  motion  by  the  light  of  the  principles 
and  adjudications  above  cited,  and  the  order  at  special 
term  must  necessarily  fall  to  the  ground. 

1st.  The  plaintiff  simply  denied  the  alleged  agreement,  but  was  not  heard  upon 
any  of  the  facts  and  circumstances  related  by  the  defendants'  testimony  as  to  when, 
where,  or  under  what  circumstances,  or  who  was  present  at  the  execution  of  the  first 
bond  on  appeal  to  the  general  term,  April,  1859. 

His  other  evidence,  after  denying  the  agreement  alleged,  wag  in  relation  to  a  pro- 
posal to  go  to  the  court  of  appeals,  June,  1860. 

Hence  the  newly  discovered  evidence  of  Davis  and  Huffnail  wag  in  no  gense  cumu- 
lative. (See  cases  cited.) 

2d.  The  new  evidence  goes  directly  to  prove  an  alibi  of  plaintiff,  at  the  time 
Davis  executed  the  bond,  April  23,  1859,  if  that  was  the  time  referred  to,  or  to 
prove  an  alibi  of  both  defendants,  at  the  time  Huffnail  executed  it,  April  22,  1859, 
if  that  was  the  time  referred  to.  Those  arc  not  cumulative  facts ;  they  are  new  and 
material,  and  must  be  decisive  of  the  case,  for  they  go  to  disprove  the  main  fact  in 
question.  (Sargent  agt. ,  5  Cowen's  R.,  106,  122,  123;  Seeley  agt.  Chit- 
tenden, 4  How.  P.  R.,  265,  268. ) 

3d.  If  the  court  are  to  indulge  in  the  extravagant  presumption  that  the  defend- 
ants were  mistaken  as  to  the  point  of  time,  then  the  new  evidence  must  be  control- 
ing,  for  Davis  never  saw  plaintiff  in  relation  to  any  matter  of  appeal  until  June, 
1860,  in  relation  to  the  court  of  appeals,  and  neither  of  the  defendants  pretended 
that  Huffnail,  the  other  surety,  was  present  at  any  time  or  knows  any  thing  on  the 
subject. 

4th.  Issues  are  usually  established  by  a  chain  of  facts  and  circumstances,  and 
almost  any  conceivable  proof  may  be  made  material  as  a  link  in  a  chain,  and  evi- 
dence, link  by  link,  is  constantly  regarded  in  reference  to  the  object  it  is  intended 
to  reach.  It  was  by  that  mode  that  the  defendants  established,  in  the  mind  of  the 
referee,  the  pretended  agreement.  Now  if  the  plaintiff  can  by  newly  discovered 
evidence  destroy  one  link  in  that  chain,  whether  it  be  the  first,  tenth  or  hundredth, 
the  chain  is  broken  alike,  and  their  pretence  has  not  the  support  even  of  opaque 
testimony. 

And  if  the  plaintiff  can  add  to  his  simple,  point-blank  denial  of  the  alleged 
agreement,  a  chain  of  direct  and  newly  discovered  testimony,  proving  an  alibi  as  to 
all  the  parties,  and  that  the  alleged  agreement  could  not  possibly  have  taken  place, 
he  should  have  his  motion. 

The  law  of  new  trials  for  newly  discovered  evidence  has  its  foundation  in  the 
rights  of  parties,  tested  by  the  merits  of  their  claims  and  the  principles  of  com- 
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mon  sense.     "  The  new  trial  is  granted  to  ascertain  what  the  merits-  of  the  action 
are."     (CADY,  J.,  10  Barb.,  307.) 

5th.  The  plaintiff  made  an  attempt  to  destroy  the  defendants'  evidence  by  a  sin- 
gle, point-blank  denial,  that  being  all  the  evidence  within  his  knowledge ;  and  if 
the  newly  discovered  facts  could  be  added,  his  denial  would  be  established  beyond 
dispute.  Having  discovered  those,  and  they  being  essentially  of  a  different  kind 
and  character  from  any  thing  given  on  the  trial,  shall  he  be  precluded  from  the 
benefit  of  them,  and  thus  punished  for  his  ignorance,  because  he  made  an  attempt 
to  establish  his  case  by  the  best  evidence  within  his  knowledge  ?  That  is  not  cumu- 
lative evidence  in  any  sense,  either  legal  or  common,  and  it  never  has  been  so  held 
in  any  reported  decision,  but  the  courts  have  uniformly  held  otherwise.  (Sec  the 
case  cited.) 

And  even  if  he  had  known  of  his  own  knowledge,  all  the  new  facts,  still  he  would 
not  have  been  bound  to  confront  the  defendants  in  their  detail  of  dates,  places,  con- 
versations, and  circumstances,  and  thus  taken  the  hazard.  It  was  his  simple  privi- 
lege, not  his  duty,  to  be  a  witness.  (Code,  §  399.) 

This,  however,  is  not  important,  for  the  decision  was  ''that  the  evidence  shown 
to  have  been  newly  discovered  was  cumulative."  (See  order  and  opinion.) 

And  that  is  the  only  question  of  which  this  court  has  appellate  jurisdiction. 
(Kelsey  et  al.  agt.  Western,  2  Comst.,  500;  Code,  §  330.) 

6th.  The  equities  of  this  case  are  controlling.  The  defendants  alleged  an  agree- 
ment without  specifying  time,  place,  or  circumstances,  and  upon  the  heels  of  the 
trial  produced  themselves  as  witnesses  to  prove  the  allegation,  detailing  time,  place 
and  circumstances,  and  which  plaintiff  can  prove,  by  newly  discovered  evidence,  to 
be  a  fiction,  supported  by  their  own  utterly  false  testimony.  Their  evidence  of 
course  was  a  great  surprise  to  the  plaintiff,  and  the  defendants  ought  not  to 
be  permitted  to  retain  an  advantage  they  have  so  corruptly  obtained.  (See 
4  How.  P.  R.,  267,  268,  WILLARD,  J.;  4  Wend.  R.,  579,  MAECY,  J.,  and  other 
cases  cited.) 

NOTE. — This  case  is  similar  to  the  case  of  Fabrilius  agt.  Cock,  (3  Burr,  1771,) 
where  the  party,  afterwards,  discovered  proof  to  detect  the  whole  demand  being 
founded  in  fiction  supported  by  perjury,  and  that  since  the  trial  many  circumstan- 
ces had  been  discovered  to  detect  the  iniquity  and  to  show  the  subornation  of  the 
witnesses.  That  case  has  been  directly  approved  by  this  court  as  a  case  of  newly 
discovered  testimony.  (Duryee  agt.  Dennison,  5  John.  R.,  250,  KENT,  Ch.  J.) 

The  order  appealed  from  should  be  vacated,  and  the 
motion  granted ;  and  under  the  equities  and  peculiar  cir- 
cumstances, especially  those  last  referred  to,  the  costs 
should  abide  the  event. 

J.  GENTER,  for  respondent,  presented  the  following  points 
and  authorities : 

1st.  It  is  a  well  settled  rule  of  law  that  a  new  trial  will 
not  be  granted  when  the  evidence  is  cumulative.  (Gra- 
ham's Pr.,  630  ;  Graham  on  New  Trials,  463,  506  ;  Smith 
agt.  Brush,  8  John.,  84;  Pike  agt.  Evans,  15  John.,  210; 
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Steinback  agt.  Col.  Ins.  Co.,  2  Caines,  129  ;  The  People  agt. 
Superior  Court,  5  Wend.,  114;  Id.,  10  Wend.,  285.) 

The  counsel  for  respondent  referred  to  the  principle 
stated  per  SAVAGE,  C.  J.,  in  10  Wend.  R.,  (289  ;)  to  the  defini- 
tion of  the  word  cumulative  (p.  294 ;)  to  the  review  on  pp. 
294,  295,  of  the  case  in  2  Caines,  (129.)  He  also  referred  to 
the  cases  of  Chatjield  agt.  Lathrop  (6  Pick.,  417,  418  ;)  Price 
agt.  Brown,  (1  Stra.,  691.)  (Those  cases  are  also  reviewed 
per  SAVAGE,  C.  J.,  in  10  Wend.  R.,  294  and  297.) 

2d.  This  case  is  briefly  this  :  The  defendants  interposed 
separate  answers  to  a  portion  of  plaintiff's  claim  by  setting 
up  a  special  agreement,  and  each  verified  their  answer,  and 
each  on  the  trial  testified  to  the  agreement  as  set  up,  and 
the  plaintiff,  on  the  trial  denied  making  such  agreement  and 
at  the  time  testified  to  by  defendants,  and  the  referee  on 
this  point  found  for  the  defendants. 

The  pretended  newly  discovered  evidence  is  to  the  pre- 
cise point  made  by  the  defendants'  verified  answers  and  by 
their  testimony  on  the  trial  as  well  as  plaintiff. 

The  testimony  pretended  to  have  been  newly  discovered 
was  merely  recollected,  and  is  to  corroborate  plaintiff  and 
disprove  what  defendants  have  testified  to,  and  is  to  the 
identical  point  made  on  the  trial,  and  is  strictly  cumulative 
merely. 

Mr.  ADAMS,  in  reply,  presented  and  reviewed  numerous 
cases.  He  then  insisted  : 

That  in  all  the  reported  cases  where  a  new  trial  was 
denied  upon  the  ground  that  the  evidence  was  cumulative, 
the  proposition  was  to  prove  an  identical  fact  or  facts 
proved  on  the  trial ;  e.  g.  taking  the  cases  cited  by  defend- 
ants counsel  : 

1st.  In  Smith  agt.  Bush,  (8  John.  R.,  66,)  the  new  evidence  there  proposed  did 
not  relate  to  any  new  fact.  The  question  whether  the  parties  met  by  accident  or 
by  preconcert  (p.  67)  was  wholly  unimportant,  for  it  would  not  in  the  least  degree 
have  changed  the  facts  that  occurred.  In  that  case  the  court  in  calling  the 
proposed  new  evidence  cumulative,  gave  it  a  dignity  that  did  not  belong  to  it.  The 
motion  should  have  been  denied  for  an  utter  want  of  materiality. 
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2d.  In  Pike  agt.  Evans  (15  John.  R.,  210)  it  was  proved  by  several  witnesses 
that  the  clothes  in  question  were  delivered  at  the  stage  office  on  a  certain  Saturday, 
in  due  time.  The  new  evidence  was  to  substantiate  the  delivery  in  due  time  (see 
p.  212.)  The  court  held  that  the  proposed  new  evidence  did  not  relate  to  any  new 
fact  (p.  213.)  The  evidence  was  cumulative ;  clearly  so. 

But  suppose  the  new  evidence  had  been  to  prove  some  fact  not  disclosed  on  the 
trial,  e.  g.  that  the  plaintiff's  witness  was  not  present  at  the  time  he  alleged  the 
defendant  said  "  no,"  Ac.  (p.  211  near  the  top),  or  that  defendant  was  not  then 
present  and  could  not  possibly  have  said  no;  or  that  the  "  way  bill  "  supposed  to 
have  been  lost  was  found  and  showed  the  delivery  at  Utica,  <fec. ;  or  that  the  clothes 
reached  Sacketa  Harbor  in  season,  but  that  they  were  by  plaintiff's  neglect  there 
stolen  or  converted,  etc.,  would  either  of  those  facts  have  been  cumulative?  No. 
They  would  have  been  different  in  kind  and  character  and  unlike  anything  disclosed 
on  the  trial,  though  tending  to  support  the  same  issue. 

3d.  In  The  People,  $c.  agt.  Superior  Court,  (5  Wend.  R.,  114;  S.  C.,  10 
Wend.  R.,  285,)  the  point  in  controversy  was  whether  the  bill  was  left  at  the  bank 
before  or  after  12  o'clock  M.,  and  the  case  was  put  to  the  jury  upon  that  point  (p. 
116.) 

On  the  part  of  the  bank,  the  cashier,  teller  and  clerk,  each  testified  it  was  after 
12  o'clock,  and  nearer  1  p.  M.  than  12  M.  (pp.  115,  116.)  The  jury  found  for 
plaintiff.  The  bank  then  applied  for  a  new  trial  proposing  to  prove  Russell's  belief 
that  it  was  about  1  o'clock  (see  near  top  p.  117,)  of  course  that  was  cumulative  for 
the  identical  fact  had  been  proved  by  the  cashier,  teller  and  clerk  (pp.  115,  116.) 

But  suppose  the  new  evidence  had  been  to  prove  that  Hecksher  was  not  in  the  city 
of  New  York  at  the  time  he  claimed,  or  any  other  new  fact  to  show  an  alibi  at  the 
point  of  time  in  question,  or  that  plaintiff's  case  was  "  founded  in  fiction  supported 
by  perjury,"  would  that  have  been  cumulative?  (See  Duryee  agt.  Dennison,  5 
John.  JR.,  250,  citing  and  approving  3  Burr,  1771;  Sargent  agt.  Denniston,  5 
Cow.  R.,  106,  and  see  SAVAGE,  J.  in  10  Wend.  R.,  296,  297;  Seeley  agt.  Chit- 
tenden,  4  How.  P.  R.,  265.) 

No  case  lias  ever  found  its  way  in  print  holding  that  evi- 
dence newly  discovered  to  prove  an  alibi,  or  perjury,  etc., 
was  cumulative,  and  the  simple  proposition  of  the  plaintiff 
in  this  case  was  to  prove  an  alibi  of  all  the  parties  at  the 
time  of  the  alleged  agreement,  and  as  a  necessary  conse- 
quence the  corrupt  and  criminal  fabrication  of  both  defend- 
ants on  the  trial  of  this  case.  Such  evidence  was  in  no 
sense  cumulative. 

4th.  In  Steinback  agt.  The  Col.  Ins.  Co.,  (2  Caines,  129,)  the  motion  was  "on 
account  of  some  other  witnesses  being  discovered  who  could  further  testify  to  the 
facts  deposed  to."  Clearly  that  was  cumulative. 

As  a  logical  sequence,  if  the  motion  had  been  "on  account  of  some  other  wit- 
nesses being  discovered  who  could  further  testify  to  facts  not  deposed  to,"  e.  g.  to 
prove  an  alibi,  or  to  expose  "a  fabrication  supported  by  perjury,"  it  would  not 
have  been  cumulative  and  the  motion  would  have  been  granted. 

In  short  there  is  no  case  in  print  on  either  side  of  the 
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Atlantic  where  a  new  trial  was  denied  because  the  proposed 
evidence  was  cumulative,  that  is  not  subject  to  the  same  or 
similar  criticism. 

The  proposition  in  all  was  to  prove  by  additional  wit- 
nesses the  identical  thing  proved  on  the  trial. 

In  truth,  additional  witnesses  to  prove  the  same  fact  is 
not  in  a  legal  sense,  newly  discovered  evidence,  but  addi- 
tional facts  to  prove  the  same  issue  is  newly  discovered 
evidence,  for  which  a  new  trial  will  be  granted. 

It  follows,  therefore,  that  this  case  is  not  "  directly 
within  Steinback  agt.  Col.  Ins.  Co.,  (2  Caines,  129.")  The 
facts  are  totally  different. 

It  follows  also  that  Seeley  agt.  Chittenden  (4  How.  P.  R., 
265,)  is  now  and  always  has  been  the  law,  and  has  not  been 
disregarded  "  a  hundred  times  or  more,"  nor  ever  until  the 
special  term  decision  in  this  case,  and  from  which  this 
appeal  is  brought. 

E.OSEKRANS,  Justice.  The  defendants  in  their  third  answer 
set  up  an  agreement  between  defendants  and  the  plaintiff 
that  the  plaintiff  should  not  charge  the  defendants  with 
the  costs  of  an  appeal  to  the  general  term,  but  only  with 
plaintiff's  traveling  fees,  in  case  the  defendants  failed  to 
succeed  on  that  appeal.  Upon  the  trial  they  testified  to 
such  an  agreement,  stating  when  and  where  it  was  made, 
and  who  was  present  when  it  was  made. 

The  plaintiff  testified  that  no  such  agreement  was  made 
in  regard  to  that  appeal ;  that  there  was  an  agreement  in 
relation  to  a  subsequent  appeal  from  the  decision  of  the 
general  term  to  the  court  of  appeals,  and  that  this  last 
agreement  was  the  only  one  made.  The  referee  found  in 
accordance  with  the  defendants'  testimony,  and  the  plaintiff 
now  moves  for  a  new  trial,  on  the  ground  that  he  has  dis- 
covered evidence  that  he  was  not  present  at  the  time  when 
and  place  where  the  defendants  testify  the  agreement  they 
set  up  was  made ;  and,  also,  evidence  that  at  the  time  the 
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agreement  was  made  in  regard  to  the  second  appeal  to 
which  plaintiff  testified,  there  was  an  agreement  made  in 
substance  like  that  proved  by  the  plaintiff. 

This  evidence  applies  to  the  fact  principally  controverted 
on  the  former  trial,  and  within  the  cases  must  be  regarded 
as  cumulative.  (10  Wend.,  285,  293-4.) 

The  rule  is  well  established  that  a  new  trial  will  not  be 
granted  to  enable  a  party  to  introduce  such  evidence. 

The  order  of  special  term  should  be  affired  with  $10  costs. 

MOTION  for  review  at  general  term,  held  at  Caldwell,  War- 
ren county,  July,  1862. 

Mr.  Adams,  tke  appellant,  now  moves  that  the  decision 
and  order  of  affirmance,  in  the  appeal  in  this  cause,  be 
vacated,  and  for  a  re-argument  and  review  of  the  appeal 
upon  the  grounds : 

1st.  That  the  decision  and  order  of  affirmance,  as  the 
same  appears  from  the  opinion  of  the  court,  per  Mr.  Justice 
ROSEKRANS  was  made  under  a  misapprehension  or  mistake 
of  the  facts  of  the  case. 

2d.  That  the  same  was  made  under  a  misapprehension 
or  mistake  of  the  law  of  the  case. 

3d.  That,  even  if  the  facts  assumed  and  stated  in  the 
opinion  of  the  court  be  correctly  stated,  the  authority  (10 
Wend.  R.,  285,  et.  seq.,)  cited  in  the  opinion  to  support  the 
decision,  is  an  authority  against  the  decision  and  is  in 
favor  of  the  appeal. 

4th.  The  decision  is  against  the  law  of  the  land. 

The  appellant  insisted  that  the  court,  as  it  appears  from 
the  opinion  of  Mr.  Justice  ROSEKRANS.  has  fallen  into  a  very 
palpable  error  in  its  decision,  and,  if  such  be  the  case,  it  is 
unquestionably  the  duty  of  the  court,  as  an  act  of  justice  to 
the  parties,  as  well  as  from  a  commendable  respect  for  the 
law  of  the  land,  to  retrace  its  steps  and  correct  the  errors 
it  has  committed. 
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Mr.  Adams  stated  the  leading  features  of  the  case,  and 
then  read  the  opinion  of  Mr.  Justice  ROSEKRANS  at  length. 

Rosekrans,  J. — When  I  wrote  that  opinion,  sir,  I  knew 
just  what  I  was  writing  at>out.  I  was  under  no  misappre- 
hension about  the  facts  or  the  law,  and  the  decision  is  cor- 
rect within  all  the  decisions, 

Jldams. — I  will  show  that  the  opinion  is  unfounded  in  its 
statement  of  facts,  and  will  prove  by  the  very  authority 
cited  in  the  opinion  to  uphold  it,  that  the  decision  is  entirely 
erroneous. 

Potter,  J.— You  should  appeal  from  our  decision;  it 
would  be  opening  a  very  wide  door  to  allow  parties  to  come 
in  here  and  ask  us  to  review  all  the  errors  we  commit  in 
our  decisions. 

Jldams, — It  would  indeed  be  opening  a  very  wide  door, 
but  so  long  as  no  appeal  has  been  taken  the  court  has  juris- 
diction over  its  own  orders,  decrees  and  judgments,  and  it 
is  clearly  the  duty  of  this  court  to  correct  its  errors, 
numerous  as  they  may  be. 

Rosekrans,  J. — You  should  appeal  from  our  decision  if  it 
is  erroneous. 

Jldams. — No  appeal  has  been  taken,  and  the  case  is  still 
pending  in  this  court,  and  I  claim  that  the  error  should  be 
corrected  by  those  who  made  it. 

Rosekrans,  J. — Can't  you  appeal? 

Adams. — That  is  too  profound  a  question  for  me  to  answer 
at  present. 

Bockes,  J. — It  is  a  grave  question  whether  an  appeal 
will  lie  from  such  an  order ;  my  impression  is  that  the 
order  is  not  appealable,  and  I  think  this  motion  should  be 
heard,  otherwise  we  may  do  great  injustice. 

Mr.  Adams  then  proceeded  with  his  argument. 

1st.  The  court  very  improperly  assumed  that  the  plain- 
tiff testified  that  "  there  was  an  agreement  in  relation  to  a 
subsequent  appeal  from  the  decision  of  the  general  term  to 
VOL,  XXIII.  18 
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the  court  of  appeals,  and  that  this  last  agreement  was  the 
only  one  made." 

There  is  no  such  thing  in  the  case,  but  it  distinctly  appears  that  at  the  time  of  the 
contemplated  appeal  to  the  court  of  appeals,  (fourteen  months  after  the  time  of  the 
alleged  agreement)  when  P.  G.  B.  declined  to  go  further,  the  plaintiff  proposed 
that  if  they  would  go  to  the  court  of  appeals  the  plaintiff  would  charge  them  nothing 
but  disbursements  if  he  did  not  succeed ;  and  that  was  the  only  conversation  in  refe- 
rence to  an  agreement,  <fcc.  But  the  plaintiff  did  not  state  or  pretend  that  the  pro- 
posal was  accepted  or  acted  upon  by  the  defendants,  and  the  defendant,  J.  G.  B., 
did  not  pretend  that  he  recognized  the  same  as  an  agreement ;  and  the  defendant, 
P.  G.  Bush,  distinctly  repudiated  the  proposal,  and  even  denied  plaintiff's  saying 
one  word  to  him  about  the  court  of  appeals,  and  the  case  shows  that  no  appeal  was 
brought  and  no  services  or  disbursements  were  rendered  therein. 

2d.  The  opinion  assumes  that  the  motion  was  inter  a/ia, 
to  prove  "  that  at  the  time  the  alleged  agreement  was  made 
in  regard  to  the  second  appeal,  to-  which  plaintiff  testified 
(as  the  opinion  states)  there  was  an  agreement  made  in 
substance  like  that  proved  by  the  plaintiff." 

There  are  three  errors  in  this  paragraph  of  the  opinion. 

1st.  No  such  agreement  was  made  in  regard  to  the  second  appeal,  nor  anything 
like  it. 

2d.  Plaintiff  did  not  testify  there  was  such  an  agreement,  nor  anything  like  it. 

3d.  The  object  of  the  motion  was  not  to  introduce  evidence  (as  the  court  has 
assumed)  "that  at  the  time,  <fec.,  (or  any  other  time)  there  was  an  agreement 
made  in  substance  like  that  proved  (as  the  opinion  states)  by  the  plaintiff." 

No  such  facts  appear  in  the  case. 

3d.  The  opinion  assumes  "  this  evidence  (as  stated  in  the 
opinion)  applies  to  the  fact  principally  controverted  on  the 
former  trial,  and  within  the  cases  must  be  regarded  as 
cumulative."  (10  Wend.  R.,  285,  293-4.) 

[Rosekrans,  J. — Just  call  that  cu-mu-la-tivo,  and  then  we  will  understand  what 
you  are  talking  about. 

Adams. — Cu-mu-la-tive?  Very  well,  if  that  will  facilitate  the  understanding 
of  your  honor  as  to  the  merits  of  the  question,  I  will  adopt  the  suggestion.] 

This  paragraph  of  the  opinion  is  not  in  any  wise  sus- 
tained by  the  facts  in  the  case. 

1st.  The  defendants  testified  to  the  alleged  agreement,  and  insisted  it  was  made 
before  the  appeal  to  the  general  term  in  April,  1859,  and  stated  time,  place,  circum- 
stances and  conversations.  This  was  to  disprove  and  avoid  several  hundred  dollars 
•worth  of  services  and  disbursements. 

2d.  The  plaintiff  testified  to  a  proposal  made  June,  1860,  fourteen  months  after 
the  time  of  the  alleged  agreement,  to  appeal  to  the  court  of  appeals,  which  propo- 
sal was  not  accepted  but  was  repudiated  by  the  defendants,  and  no  appeal  was 
brought  and  no  services  or  disbursements  rendered  therein,  and  the  proposal  was  not 
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acted  upon.  Did  that  proposal,  involving  nothing,  relate  to  the  agreement  set  up 
as  the  third  defence  involving  several  hundred  dollars  which  the  defendants 
sought  to  avoid  by  their  own  false  testimony? 

The  facts  need  but  to  be  stated  to  show  the  utter  misap- 
prehension of  the  justice  in  his  statement  of  both  the  facts 
and  the  law,  and  the  error  of  the  decision. 

Rosekrans,  J. — I  was  under  no  misapprehension,  sir, 
about  the  case.  I  understood  just  what  I  was  writing  about 
when  I  wrote  the  opinion, 

Adams,  appellant,  then  read  the  evidence  from  the  case, 
proving  that  there  was  no  agreement  but  that  a  proposal 
was  made  as  to  an  appeal  to  the  court  of  appeals  as  above 
stated. 

Rosekrans,  J. — It  was  that  fact  to  which  I  alluded  in  the 
opinion. 

Adams. — But  you  have  throughout  the  opinion  assumed 
that  the  proposal  made  by  the  plaintiff  was  an  agreement, 
and  that  it  related  to  the  agreement  testified  to  by  the 
defendants,  made  fourteen  months  before  the  proposal.  How 
can  this  be  sustained  ?  The  assumption  is  groundless. 

Rosekrans,  J. — I  will  amend  the  opinion  by  calling  it  a 
proposal,  instead  of  an  agreement,  to  appeal  to  the  court 
of  appeals. 

4th.  The  substance  of  the  motion  stated  was  shortly 
this,  to  prove  by  newly  discovered  evidence  of  the  witness 
Davis, 

1st.  An  alibi  of  the  plaintiff  on  the  occasion,  testified  to  by  defendant  J.  G. 
Bush,  when  Davis  executed  the  understanding  at  plaintiff's  office,  April  23,  1859, 
for  the  appeal  to  the  general  term,  that  being  the  time  and  place  the  defendant  J.  G. 
Bush  pretended  the  agreement  was  made. 

2d.  To  prove,  inferentially  at  least,  an  alibi  of  P.  G.  Bush  on  that  occasion,  if 
that  was  the  occasion  he  referred  to  in  his  testimony. 

3d.  By  the  newly  discovered  evidence  of  Huffnail  an  alibi  of  both  defendants  on 
the  occasion  when  Huffnail  executed  the  undertaking,  April  22,  1859,  if  that 
was  the  occasion  intended  by  either  of  defendants  when  the  pretended  agreement 
was  made,  and  it  was  not  pretended  by  either  of  them  that  any  agreement  was  made 
on  any  other  occasion  than  the  signing  the  bond  for  the  appeal  to  the  general  term. 

Not  one  syllable  of  evidence  was  offered  by  the  plaintiff 
on  the  trial  to  prove  an  alibi  of  either  of  the  parties,  and 
the  proposed  new  evidence  of  Davis  and  Huffnail  is  to 
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entirely  new  matter  which  was  in  no  wise  drawn  in  question 
on  the  trial. 

5th.  Now  for  the  sake  of  the  argument  we  will  assume 
that  the  facts  are  correctly  stated  in  the  opinion  of  the 
court,  so  far  as  they  go,  then  the  very  authority  (10  We?id., 
285,  et  seq.,)  upon  which  Mr.  Justice  ROSEKRANS  predicated 
this  opinion  overthrows  it  and  proves  that  the  order  of  the 
special  term  should  have  been  reversed. 

1st.  The  definition  and  illustration  given  by  the  court  (p.  294)  to  show  what  is 
cumulative  testimony,  overthrows  the  opinions  and  decision  of  the  special  and  gene- 
ral terms  in  this  case. 

2d.  The  comment  and  conclusion  of  the  court  (pp.  294,  295,)  upon  the  case  of 
Steiriback  agt.  The  Col.  Ins.  Co.,  (2  Caines,  129,;  which  case  was  the  chief  cor- 
ner stone  of  the  special  term  decision  in  this  case,  proves  that  that  case  (2  Caines, 
129,)  in  the  midst  of  the  multitude  of  authorities  cited  in  the  appellant's  points,  was 
of  less  importance  than  a  mouse  in  a  menagerie. 

3d.  The  views  and  illustrations  of  the  court  (pp.  296,  297,)  upon  the  case  of 
Sargent  agt.  Denniston,  (5  Cow.  R.,  114,  122,)  prove  that  newly  discovered 
evidence  to  prove  an  alibi  is  not  cumulative,  however  numerous  may  have  been  the 
other  facts  proved  or  litigated  on  the  trial.  Those  two  cases  settled  that  principle, 
and  are  direct  and  irresistible  support  to  the  case  of  Seeley  agt.  Chittenden,  (4 
How.  P.  R.,  265)  which  latter  case  was  so  directly  and  energetically  repudiated  in 
the  special  term  opinion. 

4th.  The  comments,  illustrations  and  conclusions  generally  of  the  court  in  that 
case,  (10  Wend.  R.,  285,  et.  seq.,)  are  in  perfect  harmony  with  the  stream  of 
authorities  cited  by  the  appellant  in  his  former  points  from  3  Burr,  1771,  down  to 
the  34  Barb.,  291,  embracing  more  than  twenty  decisions,  pronounced  by  the  most 
eminent  judicial  minds  that  ever  adorned  the  bench,  and  prove  that  the  appellant 
should  have  had  his  motion. 

It  will  be  seen  that  the  opinion  of  his  honor,  Justice 
ROSEKRANS,  was  upon  an  assumption  that  facts  were  proved 
which  were  not  proved ;  that  evidence  was  given  or  pro- 
posed which  was  not  given  or  proposed. 

It  will  be  seen  also  that  upon  the  law  the  opinion  is  in 
direct  conflict  with  the  stream  of  judicial  authorities  plainly 
and  distinctly  presented  by  the  appellant,  bearing  directly 
upon  the  question  involved,  from  Lord  MANSFIELD  (in  3 
Burr,  1771,)  down  to  the  eminently  just  and  judicious 
opinion,  per  ALLEN,  J.,  in  Platt  agt.  Munroe,  (34  Barb., 
291.) 

It  will  also  be  seen  that  the  opinion  of  his  honor,  Justice 
ROSEKRANS,  is  directly  at  war  with  the  very  decision  (in  10 
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Wend.  R.t  285,  et.  seq.,)  which  is  cited  in  that  opinion  as 
the  authority  for  this  decision. 

If  the  opinion  was  right,  it  was  casually  right,  as  it  was 
upon  an  erroneous  assumption  of  facts  nowhere  appearing 
in  the  case,  and  upon  a  mistaken  view  of  the  authority  cited 
in  the  opinion  to  uphold  it. 

But  the  appellant  insists  the  opinion  is  in  disregard  of 
the  numerous  direct  and  controling  authorities  cited  by  the 
appellant,  bearing  upon  the  precise  question  involved  in 
this  case,  and  upheaves  and  overthrows  the  law  as  it  has 
been  defined  and  applied  from  the  days  of  Lord  MANSFIELD 
down  to  the  decision  per  ALLEN,  J.,  (34  Barb.,  291,)  and, 
such  being  the  true  state  of  the  question,  in  the  language 
of  COMSTOCK,  J.,  (Tracy  agt.  Talmadge,  14  JV*.  Y.  R.,  210,) 
"  it  is  plainly  the  duty,  as  I  have  no  doubt  it  will  be  the 
pleasure  of  the  court,  to  retrace  its  steps  and  correct  the 
errors  it  may  have  committed." 

The  decision  should  be  reviewed  and  the  order  should  be 
reversed. 

Rosekrans,  J. — The  defendants  set  up  as  a  defence  a  spe- 
cial agreement,  and  on  the  trial  they  testified  to  such  an 
agreement. 

The  plaintiff  testified  that  he  made*  no  such  agreement. 
The  referee  gave  his  decision  upon  the  number  of  witnesses 
instead  of  the  weight  of  evidence  and  the  probabilities  of 
the  case  as  he  should  have  done. 

The  plaintiff  has  since  discovered  new  evidence  to  prove 
that  he  was  not  present  at  the  time  and  place  the  defend- 
ants testified  the  agreement  was  made.  This  evidence  is 
adding  to  or  heaping  up  upon  his  evidence,  denying  that 
he  made  any  such  agreement.  It  is,  therefore,  cumulative 
within  all  the  reported  cases,  and  I  do  not  wish  to  hear  any 
further  argument  upon  the  subject ;  if -my  brethren  do,  they 
can  say  so. 

Potter,  J. — I  don't  wish  to  hear  any  further  argument 
upon  the  subject. 
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The  motion  should  be  denied. 

James,  J.  —  Further  argument  will  be  unnecessary.  We 
investigated  the  question  fully  at  the  last  term,  and  we 
hold  that  this  evidence  is  cumulative  within  all  the  deci- 
sions. 

Jldams,  appellant.  —  Within  all  the  decisions?  There  is 
not  a  decision  in  point  in  the  United  States  or  England  to 
uphold  such  a  decision,  or  that  tends  in  the  slightest  degree 
against  the  motion  for  a  new  trial.  Even  the  case  cited  in 
the  opinion  (10  Wend.  R.,}  is  point  blank  against  the  deci- 
sion. 

How  can  you  get  around  the  definition  and  illustration 
of  the  term  cumulative,  as  given  by  SAVAGE,  C.  J.,  on  page 
294? 

What  do  you  make  of  the  criticism  passed  by  SAVAGE, 
C.  J.,  (pp.  294-5,)  upon  your  special  term  authority?  (2 
Caines,  129.) 

That  case  as  an  authority  here  is  whittled  down  to 
nothing. 

How  can  you  avoid  the  force  of  the  comments  and  illus- 
trations of  SAVAGE,  C.  J.,  (pp.  296-7,)  upon  the  case  of  Sar- 
gent agt.  Denniston,  (5  Cow.  R.,  114-22,)  proving  that  this 
newly  discovered  evidence  to  prove  an  alibi  is  not  cumula- 
tive evidence? 

How  do  you  get  over  the  stream  of  authorities  I  presented 
to  the  court  in  my  former  points  ?  Are  we  to  have  a  deci- 
sion founded  upon  the  law,  or  upon  mere  will  ? 

I  insist  there  is  no  case  in  the  United  States  or  England 
tending  in  the  slightest  to  support  this  decision. 

The  cases  in  2  Caines  and  10  Wend,  do  not  support  it, 
and  the  authorities  are  universally  against  it. 

Rosekrans,  J.  —  We  deny  the  motion,  but  without  costs. 

Potter,  J.  —  I  do  not  see  any  reason  why  he  should  be 
exonerated  from  costs.  He  should  pay  costs. 

Rosekrans,  J.  —  The  motion  is  denied  with  $»10  costs. 
Order  entered  accordingly. 
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BOCKES,  J.,  took  no  part  in  the  decision. 

NOTE. — The  following  is  the  pith  of  the  decisions  referred  to  by  the  appellant: 

1st.  After  a  trial  and  verdict  for  plaintiff  for  damages,  £161,  a  motion  for  a  new 
trial  on  the  affidavit  of  defendant's  attorney,  stating  that  the  defendant  sailed  for  a 
foreign  port,  <fec.,  and  that  since  the  trial  and  absence  of  the  defendant  he  (the 
attorney,)  had  discovered  in  a  memorandum  book  of  the  defendant  a  receipt.  On 
the  special  circumstances  of  the  case,  and  the  discovery  of  very  material  evidence 
above  stated,  the  court  made  the  rule  absolute  for  a  new  trial.  (Broadhead  agt. 
Marshall,  2  Black.,  955.) 

2d.  If  credit  given  to  the  former  witness  arose  from  circumstances  which  are  fal- 
sified by  affidavit,  a  new  trial  may  be  allowed.  The  court  observed  that  though  it 
was  unusual  to  grant  a  new  trial  on  evidence  contradicting  the  testimony  on  which 
the  verdict  had  proceeded,  discovered  subsequent  to  the  trial,  yet  as  the  very  facts 
on  which  those  witnesses  had  founded  themselves  were  falsified  by  the  affidavits  pro- 
duced, they  thought  it  afforded  a  sufficient  ground  for  a  new  trial,  and  accordingly 
granted  a  rule  nisi. 

The  affidavits  could  not  be  contradicted  and  therefore  the  court  made  the  rule 
absolute.  (Lister  agt.  Mundell,  1  Bos.  and  Pull.,  42;  see  the  note  in  appel- 
lant's first  points,  of  the  cane  of  Fabrilius  agt.  Cock,  3  Burr,  1771,  approved 
in  b  John.  JR.,  250.) 

3d.  The  court  has  a  right  to  direct  a  new  trial  if  it  sees  that  justice  cannot  be 
done  in  consequence  of  the  facts  not  having  been  fully  investigated  at  the  trial. 
(Barstow  agt.  Reynolds,  37  Eng.  L.  and  Eq.  JR.,  468.) 

4th.  The  newly  discovered  evidence  must  be  material  and  of  a  decisive  character, 
and  such  as  to  induce  belief  that  injustice  has  been  done.  (Mechanics'  Fire  Ins. 
Co.  agt.  Kichols,  1  Harr.,  410.) 

5th.  A  new  trial  will  be  granted  when  material  evidence  of  a  distinct  species  from 
any  that  was  given  at  the  former  trial  is  newly  discovered.  (  Watts  agt.  Howard, 
1  Met.,  478.) 

6th.  Although  the  newly  discovered  evidence  is  intimately  connected  with  some 
parts  of  the  testimony  at  the  trial,  yet,  if  it  be  specifically  distinct,  and  bear  upon 
the  issue,  a  new  trial  will  be  granted.  (Vardeman  agt.  Byrne,  7  How.  (Miss.,) 
365.) 

7th.  The  court  will  not  refuse  to  grant  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  for  the  reason  that  such  evidence  is  cumulative  merely,  if  it  is  suffi- 
cient to  render  clear  that  which  was  before  a  doubtful  case.  (Barker  agt.  French, 
18  Vt.,  (3  Washb.,)  460.) 

8th.  Newly  discovered  evidence,  in  order  to  entitle  a  party  to  a  new  trial,  should 
ordinarily  be  upon  some  point  not  raised  at  the  trial  so  as  not  to  come  fairly  within 
the  denomination  of  merely  cumulative  evidence,  or,  if  so,  it  must  at  least  be  of 
such  a  character  as  prima  facie  to  raise  a  strong  probability  that  it  will  be  decisive 
of  the  case.  (Burr  agt.  Palmer,  23  Vt.,  (8  Washb.,)  244.) 

9th.  Where  a  new  trial  was  sought,  on  the  ground  of  newly  discovered  evidence, 
though  the  witness  lived  near  the  party  seeking  the  new  trial,  but  he  did  not  know 
their  testimony,  and  this  evidence  was  to  new  points,  a  new  trial  was  granted. 
(Aiken  agt.  Bemis,  3  Woodb.  and  M.,  348.) 

10th.  By  cumulative  evidence  is  meant  additional  evidence  of  the  same  general 
character  to  the  same  fact  or  point  which  was  the  subject  of  proof  before,  but  evi- 
dence of  distinct  and  independent  facts,  of  a  different  character,  though  it  may  tend 
to  establish  the  same  ground  of  claim  or  defence,  or  relate  to  the  same  issue,  is  not 
cumulative  within  the  rule.  (  Waller  agt.  Graves,  20  Conn.,  305.) 

It  was  also  held  in  that  case,  in  effect,  that  a  new  trial  would  be  granted  even 
though  the  new  evidence  was  cumulative  if  the  effect  of  it  would  be  to  render  clear 
and  positive  that  which  was  before  equivocal  and  uncertain.  Illustration : 

"The  ground  of  defence  to  an  action  for  a  libel,  brought  by  A  against  B,  was, 
that  the  libelous  writing,  after  it  was  signed  by  B,  and  before  publication,  was 
altered  by  the  insertion  therein  of  material  words,  without  the  knowledge  or  appro- 
bation of  B ;  and  on  the  trial,  C,  who  drew  up  the  writing,  testified  that  the  writing, 
as  published,  was  not  like  the  paper  written  by  him  and  signed  by  B,  in  that  it  did 
not  contain  the  words  in  question;  and  it  was  afterwards  discovered  that  D,  without 
the  knowledge  or  consent  of  either  B  or  C,  inserted  those  words.  On  a  petition  for 
a  new  trial,  brought  by  B,  it  was  held  that  the  testimony  of  D,  showing  this  fact 
WM  not  exceptionable  aa  cumulative  evidence." 
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llth.  Newly  discovered  evidence  to  prove  an  alibi  is  not  cumulative;  nor  does  it 
come  within  the  objection  as  tending  to  impeach  the  testimony  of  a  witness.  Ittends 
to  disprove  the  main  fact.  (Sargent  agt.  JDenniston,  5  Cow.  R.,  108,  122,  123.) 
That  case  is  commented  on  and  directly  approved  in  10  Wend.  R.,  (296,)  and  both 
are  directly  in  point  to  support  Seeley  agt.  Chittenden,  (4  How.  P.  R.,  265,  268; 
affirmed  10  Barb.,  303.) 

12th.  In  Chatfield  agt.  Lathrop  (6  Pick.,  417,  418,)  the  court  granted  a  new 
trial  for  the  purpose  of  impeaching  the  principal  witness  of  the  defendant.  That 
case  is  approved  in  10  Wend.,  297. 

13th.  In  Guyott  agt.  Butts,  (4  Wend.  R.,  581,  582,  583,)  the  line  of  distinction 
is  clearly  drawn,  per  MABCY,  J. : 

"  If  the  evidence  newly  discovered,  as  well  as  that  introduced  on  the  trial,  had  a 
direct  bearing  on  the  issue,  it  may  be  cumulative,  but  we  are  not  to  look  at  the 
effect  to  be  produced  as  furnishing  a  criterion  by  which  all  doubts  in  relation  to  this 
kind  of  evidence  are  to  be  settled;  the  kind  and  character  make  the  distinction. 
It  is  their  resemblance  that  makes  them  cumulative.  The  facts  may  tend  to  prove 
the  same  proposition  and  yet  be  so  dissimilar  in  kind  as  to  afford  no  pretence  for 
saying  they  are  cumulative." 

14th.  In  an  action  for  fraudulent  misrepresentations  of  the  credit  of  a  person  to 
whom  the  plaintiff  was  thus  induced  to  loan  money,  which  he  lost  in  consequence, 
moved  for  a  new  trial  on  the  ground  of  newly  discovered  evidence  explaining  and 
adding  to  conversations  from  which  the  alleged  misrepresentations  were  inferred,  or 
proving  other  parts  of  such  conversations,  and  altering  their  effect.  Held,  that  the 
newly  discovered  evidence  was  neither  cumulative  nor  impeaching  so  as  to  justify 
the  refusal  of  a  new  trial.  (Simmons  agt.  Fay,  1  E.  D.  Smith,  107.) 

15th.  In  Platt  agt.  Munroe  C34  Barb.,  291,)  the  rule  is  stated,  "  in  modern 
practice  they  are  liberally  granted  in  furtherance  of  justice." 

ALLEN,  J.,  in  conclusion,  "  I  am  of  opinion  that  the  proper  development  of  the 
truth  and  the  advancement  of  justice  required  a  new  trial,"  (p.  298.) 

The  principles  of  those  cases  have  been  so  clearly  defined  and  so  long  and 
uniformly  applied  that  they  should  be  regarded  by  all  pure,  unprejudiced  and  intel- 
ligent courts,  as  settled  principles  of  law  for  the  security  of  the  person,  the 
property,  and  the  rights  of  all  citizens.  Are  they  to  be  oppressively  and  impe- 
riously scorned  and  trampled  in  the  dust  ? 

From  the  cases  mentioned  it  will  be  seen  that  the  practice,  from  the  earliest  to  the 
latest,  (just  preceding  the  decision  of  this  case,)  has  uniformly  been  to  grant  new 
trials  for  newly  discovered  evidence  to  prove  that  a  demand  or  defence  is  "founded 
on  fiction,  supported  by  perjury;"  or  for  the  subornation  of  witnesses;  or  for  an 
erroneous  credit  given  to  former  witnesses  whose  evidence  is  falsified  by  affidavits ; 
or  to  overthrow  a  case  or  defence  established  by,  or  predicated  upon  fraud,  artifice, 
or  trickery;  or  to  impeach  the  principal  witnesses;  or  to  prove  an  alibi  of  parties 
or  witnesses,  <fec.,  as  was  distinctly  proposed  in  this  case ;  or  to  render  clear  that 
which  was  before  a  doubtful  case;  or  where  the  facts  were  not  fully  investigated  to 
attain  the  rights  of  parties ;  or  to  explain  or  add  to  conversations,  or  proving  other 
parts  of  such  conversations  and  altering  their  effect;  and  in  general  for  "  the  proper 
development  of  the  truth  and  the  advancement  of  justice  "  between  the  parties,  in 
such  manner  and  upon  such  terms  as  shall  prove  that  the  court  is  worthy  of  the 
name  of  a  court  of  justice. 

Short  of  this  the  court  lends  itself  as  a  mere  instrument  of  oppression  and  wrong ; 
it  judicially  sanctifies  the  perjury  and  the  subornation  of  witnesses ;  lends  credit  to 
falsified  testimony;  upholds  and  judicially  ratifies  fraud,  artifice  and  trickery; 
crushes  to  earth  truth  and  right,;  and  that  security  of  person  and  property  which 
should  be  for  all  citizens  alike,  is  rendered  dependent  upon  the  caprice1,  the  favorit- 
ism, the  sinister  purpose,  the  hatred  or  the  revenge  of  the  judge  who  controls  the 
decision  of  the  question. 

H.  C.  ADAMS,  Appellant. 
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A  person  who  takes  a  note,  -which  is  fraudulent  in  its  inception,  without  knowledge 
of  the  fraud,  and  pays  for  it  partly  in  cash  and  partly  by  discharging  a  precedent 
debt,  is  a  bonajide  holder  for  value  only  to  the  amount  of  the  cash  paid. 

INGRAHAM,  P.  J.,' dissenting:  Holding  that  the  court  of  appeals  in  the  case  of 
Young  agt.  Lee,  (2  Kern,,  551,)  hare  settled  the  doctrine  that  a  party  who 
receives  accommodation  paper  and  surrenders  the  note  of  the  party  from  whom  it 
is  received,  before  such  note  is  due,  is  a  bonajide  holder  for  value. 

New  York  General  Term,  May,  1862. 
INGRAHAM,  LEONARD  and  CLERKE,  Justices. 
MOTION  for  new  trial  on  judgment  at  special  term. 

By  the  court, '  LEONARD,  Justice.  It  must  be  assumed 
that  the  defendant  offered  evidence  sufficient  to  go  to  the 
jury  upon  the  question  of  fraud  in  the  inception  of  the  note, 
unless  the  plaintiff  is  bonajide  holder  of  it  for  value.  The 
note  is  for  $517.50. 

The  plaintiff  had  a  demand  against  C.  Wirgman  for  about 
$250  money,  collected  by  him  for  the  plaintiff,  which  he 
discharged,  and  paid  to  Wirgman  the  balance  of  the  note 
in  money  before  maturity,  and  without  any  suspicion  of  the 
alleged  fraud  practiced  upon  the  defendant,  when  the  note 
was  obtained.  To  the  extent  of  the  money  paid  by  plain- 
tiff on  receiving  the  note,  there  is  no  doubt  of  his  right  to 
recover.  The  judge  at  the  trial  charged  the  jury  that  if 
they  believed  that  the  plaintiff  paid  a  part  of  the  note  in 
cash,  without  knowledge  of  the  fraud  alleged  by  the  defend- 
ant in  the  making  and  issuing  of  the  note,  he  became  thereby 
a  bonajide  holder,  and  entitled  to  recover  the  whole  amount 
with  interest,  and  that  the  defendant  had  no  defence  to  the 
part  taken  for  a  precedent  debt. 

Twenty  years  of  judicial  construction  and  decision  have 
not  fully  terminated  the  controversy  in  this  state,  so  ably 
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discussed  in  the  conflicting  cases  of  Swift  agt.  Tyson,  (16 
Peters  R.,  1,)  and  Stalker  agt.  McDonald,  (6  Hill  R.,  93.) 

The  case  last  mentioned  was  determined  in  the  late  court 
of  errors,  and  is  entirely  adverse  to  the  ruling  of  the  judge 
in  the  case  at  bar. 

The  case  expressly  indorses  Coddington  agt.  Bay,  and 
Rosa  agt.  Brotherson,  as  the  law  of  this  state,  and  condemns 
the  case  of  Swift  agt.  Tyson. 

In  Rosa  agt.  Brot/ierson  (10  Wend.  R.,  85,)  it  is  decided 
that  where  a  creditor  receives  the  transfer  of  a  negotiable 
note  in  payment  of  a  precedent  debt,  he  takes  it  subject  to 
all  equities  existing  between  the  original  parties. 

The  case  of  Young  agt.  Lee,  (2  Kern.  R.,  551,)  does  not 
purport  to  overrule  these  cases.  Referring  to  Stalker  agt. 
McDonald,  Judge  JOHNSON,  delivering  the  opinion  of  the 
court  of  appeals,  (p.  555)  says,  that  case  does  not  decide 
that  a  receipt  in  extinguishment  of  a  precedent  debt,  not  at 
the  time  over-due,  does  not  constitute  the  receiver  a  holder 
for  value  in  good  faith,  distinguishing  the  cases,  but  express- 
ing no  disapprobation  with  the  case  of  Stalker  agt.  Mc- 
Donald as  an  authority. 

I  understand  the  principle  of  all  the  numerous  cases  on 
this  subject  to  be,  that  the  holder  can  claim  protection  from 
the  defence  of  a  party  whose  note  or  other  negotiable  mer- 
cantile obligation  has  been  obtained  by  fraud,  only  in  case 
he  has  parted  with  some  value  or  suffered  some  injury  upon 
the  faith  of  it ;  and  where  the  holder  will  lose  no  right  of 
which  he  was  possessed  when  he  obtained  the  note,  and 
will  be  fully  reinstated  if  he  fails  to  recover,  that  he  is 
not  in  such  case  a  holder  for  value,  and  the  equities  of  the 
party  whose  note  has  been  obtained  by  fraud  will  be  pre- 
ferred. 

In  the  present  case  the  plaintiff  will  have  his  remedy 
against  Wirgman,  his  orignal  debtor.  He  will  sustain  no 
loss  if  he  fails  to  recover,  while  the  defendant  will,  on  the 
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contrary,  lose  the  amount  of  the  plaintiff's  claim  against 
Wirgman. 

Unless  the  principle  of  "  stare  decisis  "  is  to  be  wholly 
disregarded,  the  defence  in  this  case  is  good  to  the  extent 
of  $250,  if  the  jury  shall  find  that  the  note  was  fraudu- 
lently obtained. 

The  case  of  Young  agt.  Lee  has  not  overruled  the  former 
decisions. 

It  is  another  application  of  the  old  rule.  It  is  expressly 
stated  that  the  note  surrendered  was  not  then  due.  It  was 
not  then  received  in  payment  or  satisfaction  of  a  debt, 
because  the  paper  had  not  matured.  It  was  still  a  chose 
in  action ;  a  negotiable  note  at  the  time  it  was  surrendered. 

In  the  case  of  Stettheimer  agt.  Meyer  (33  Barb.  jR.,  217,) 
it  is  assumed  that  Young  agt.  Lee  has  overturned  the  prior 
current  of  authority. 

I  think  the  court  of  appeals  would  not  have  marked  so 
carefully  the  fact  that  the  note  which  was  surrendered  had 
not  become  due,  and  would  not  have  cited  with  approba- 
tion cases  which  they  were,  in  fact,  overruling,  if  that 
court  intended  that  the  case  of  Young  agt.  Lee  should  be 
understood  as  the  learned  judge  has  supposed,  who  decided 
the  case  (in  33  Barb.  R.)  above  cited. 

I  advise  that  a  new  trial  be  ordered,  with  costs  to  abide 
the  event. 

CLERKE,  J.,  concurred. 

INGRAHAM,  P.  J.,  dissenting.  The  question  in  this  case 
is  whether  a  person  who  takes  a  note  that  has  been  diverted 
from  the  use  for  which  it  was  made,  and  paj^s  for  it  partly 
in  cash  and  partly  by  giving  up  the  note  of  the  person  who 
surrendered  it,  is  a  bona  fide  holder  for  value. 

In  Young  agt.  Lee,  (2  Kernan,  551,)  the  court  of  appeals 
held  that  a  party  who  receives  accommodation  paper  and 
surrenders  the  note  of  the  party  from  whom  it  is  received, 
before  such  note  is  due,  is  a  bona  fide  holder  for  value. 

And  in  Stettheimer  agt.  Meyer  (33  Barb.,  215,)  the  Mon- 
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roe  general  term  held  that  where  a  note  is  so  received,  and 
the  holder  gives  up  the  note  of  the  party  from  whom  he 
receives  the  note,  although  overdue  when  it  was  surren- 
dered, he  is  a  bona  fide  holder  for  value.  JOHNSON,  J., 
says :  "  We  think  the  rule  is  now  settled  that,  whenever  a 
negotiable  note  is  taken  in  good  faith  before  it  becomes 
due,  in  payment  of  a  pre-existing  indebtedness,  and  the 
evidence  of  such  indebtedness  is  surrendered  or  destroyed, 
the  person  taking  such  note  becomes  a  holder  for  a  valua- 
ble consideration." 

As  we  follow  the  decisions  of  other  general  terms  in  the 
other  districts,  where  there  is  no  special  reason  for  dissent- 
ing therefrom,  I  think  this  case  should  be  followed. 

The  case  of  the  Frankfort  Bank  ads.  Farrington  (24 
Harbour,  554,  and  31  Barbour,  183,)  has  been  urged  as  sus- 
taining a  contrary  rule.  But  in  that  case  the  original 
notes  were  not  given  up  at  the  time  of  receiving  the  notes 
sued  on,  but  only  a  short  time  before  commencing  the 
action.  ALLEN,  J.,  says :  "  The  transaction  between  the 
parties  was  complete  when  Osborn  delivered  to  the  plain- 
tiffs the  drafts." 

No  other  act  was  necessary  to  vest  the  title,  and  they 
were  then  the  holders  of  both  sets  of  securities.  That  case 
does  not  conflict  with  the  views  herein  expressed. 

I  am  also  informed  of  manuscript  decisions  in  the  gene- 
ral term  in  this  district  holding  a  contrary  doctrine, 
although  the  question  might  be  considered  settled  by  the 
court  of  appeals  in  Young  agt.  Lee,  and  that  there  is  no  rea- 
son for  any  distinction  whether  the  note  given  up  was  past 
due  or  not  yet  payable ;  still  it  may  be  that  these  cases  are 
so  explicit  on  this  point  that  my  brethren  who  have  taken 
part  in  these  decisions  may  feel  bound  by  them. 

My  own  opinion  is,  that  the  present  verdict  should  be 
sustained  and  judgment  rendered  thereon. 
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SUPREME  COURT. 

IN  THE  MATTER  of  the  application  of  ST.  ANN'S  CHURCH  in 
Brooklyn  to  mortgage  their  real  estate. 

The  vestry  or  trustees  of  a  religious  corporation,  by  virtue  of  their  offices, 
have  power  to  apply  to  the  court  for  liberty  to  sell  or  mortgage  real  estate, 
irrespective  of  a  vote  of  the  corporators  for  that  purpose.  (Disagreeing  with 
Wyatt  agt.  Benson,  23  Barb.,  327,  upon  this  point.) 

Kings  Special  Term,  May,  1862. 

EMOTT,  Justice.  The  papers  upon  which  this  application 
is  made  are  exceedingly  brief.  They  do  not  disclose  in 
what  particular  manner  the  interests  of  the  church  will  be 
promoted,  by  borrowing  the  money  for  which  these  mort- 
gages are  to  be  given,  except  that  it  is  to  be  used  in  erect- 
ing buildings  upon  certain  real  estate  of  the  society.  "What 
these  buildings  are  to  be,  or  how  their  erection  is  to  benefit 
the  church  is  not  stated.  The  application  is  opposed  by 
counsel,  representing  a  person  who  proposes  to  advance 
or  lend  the  money  on  the  securities.  His  opposition  does 
not,  however,  turn  upon  any  question  of  the  fact  that  the 
use  which  the  society  intend  to  make  of  the  money  will  be 
beneficial  to  them.  It  was  assumed  on  the  argument  on 
both  sides,  although  it  does  not  appear  in  the  papers,  that 
the  purpose  of  the  contemplated  erections,  and  conse- 
quently of  this  loan,  is  to  improve  the  property  designated, 
in  order  to  increase  its  revenues. 

The  objections  suggested  to  granting  an  order  permitting 
this  church  to  mortgage  its  real  estate  rest  upon  a  different 
ground.  They  proceed  upon  the  theory  that  the  applica- 
tion cannot  be  made,  nor  the  mortgage  authorized  or  exe- 
cuted by  the  vestry  or  trustees,  unless  a  majority  of  the 
corporators  ask  for  the  authority  and  sanction  the  act ;  in 
short,  that  an  application  to  sell  or  mortgage  the  real 
estate  of  a  religious  ^corporation  must  be  made  or  directed 
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by  a  vote  of  the  congregation,  and  not  merely  of  the  vestry 
or  trustees. 

It  may  be  confessed  that  such  a  view  is  to  some  extent 
sustained  by  the  case  of  Wyatt  agt.  Benson  (23  Barb.,  327.) 
It  will  be  found,  however,  upon  careful  examination  of  the 
facts  in  that  case,  that  such  a  rule  does  not  necessarily 
result  from  that  decision.  That  was  a  bill  filed  to  stay  a 
sale  of  the  real  estate  of  a  religious  corporation,  proceed- 
ings for  which  had  been  instituted  under  the  statute,  upon 
the  application  of  the  trustees,  but  which  had  not  been 
completed.  It  was  shown  to  the  satisfaction  of  the  court 
(v.  p.  335,)  that  a  large  majority  of  the  corporators  or 
members  of  the  religious  society  in  question  were  opposed 
to  the  sale  asked  for.  That  sale  involved  the  removal  of 
their  place  of  worship,  and  there  were  special  reasons  and 
circumstances  in  the  case  calling,  at  least,  for  consideration 
and  delay.  So  far  as  the  case  holds  that  a  court  of  equity 
may  be  invoked  to  restrain  the  proceedings  of  trustees  of 
religious  corporations,  and  perhaps  to  annul  their  acts,  on 
the  ground  that  these  proceedings  are  a  violation  of  their 
duties,  and  in  effect  a  fraud  upon  the  corporation  or  its 
members,  the  decision  may  be  sustained.  What  circum- 
stances will  justify  the  interposition  of  the  court  in  such 
cases,  must  of  course  be  a  question  to  be  determined  in 
each  particular  case  upon  its  own  state  of  facts.  But  so 
far  as  the  reasoning  of  the  learned  judge  in  that  case  was 
intended  or  may  be  understood  to  hold,  that  the  courts 
cannot  entertain  an  application  for  liberty  to  mortgage  or 
convey  the  real  estate  of  a  religious  corporation,  unless  it 
is  made  or  directed  by  a  vote  of  the  corporators  collec- 
tively, I  am  unable,  with  great  respect  for  the  able  and 
ingenious  reasoning  by  which  that  view  is  supported,  to 
agree  to  that  proposition.  I  dissent  from  the  proposition 
and  its  results  with  the  less  hesitation,  because  it  is,  I 
believe,  opposed  to  the  practice  in  such  cases  throughout 
the  state  until  the  present  time.  I  have  conferred  with  my 
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associates  in  this  district,  and  I  learn  that  it  has  been  and 
continues  to  be  their  uniform  custom,  as  it  has  been  mine, 
to  grant  such  applications  when  duly  made  and  sanctioned 
by  the  vestry  or  trustees  of  such  corporations. 

It  is  quite  true,  as  the  learned  judge  observes  in  Wyatt 
agt.  Benson,  that  the  statute  authorizes  the  court  to  permit 
the  conveyance  of  the  real  estate  of  a  religious  society  or 
corporation,  upon  the  application  of  the  corporation.  It  is 
also  true  that  the  corporation  consists  of  every  member  of 
the  religious  society  entitled  to  vote  at  its  elections.  But 
it  does  not  follow  that  there  can  be  no  valid  act  of  such  a 
corporation  unless  it  is  sanctioned  or  directed  by  a  vote  of 
a  majority  of  all  the  corporators.  No  doubt  it  is  intended 
that  the  control  of  the  temporal  affairs  of  these  religious 
corporations  shall  be  placed  and  preserved  in  the  hands  of 
the  corporators.  But  the  offices  which  the  statute  creates 
in  such  corporations  are  made  and  are  filled  for  the  pur- 
pose of  providing  for  the  management  of  their  temporal 
affairs.  The  officers  thus  chosen  are  not  trustees  in  the 
sense  in  which  an  individual  becomes  or  is  made  a  private 
trustee ;  they  are  simply  officers  of  the  corporation.  As 
such  officers  they  represent  the  corporation;  they  are  its 
managing  agents,  and  they  may  act  for  the  corporation  as 
fully  as  the  directors  or  agents  of  an  ordinary  corporation 
may  act  in  its  behalf.  A  corporation  ordinarily  acts 
through  its  officers,  and  through  them  only.  The  power 
of  managing  its  concerns  is  delegated  to  its  officers,  and 
they  are  to  manage  them  for  the  common  benefit  of  them- 
selves and  all  the  other  corporators.  These  officers  are 
liable,  it  may  be,  to  judicial  proceeding  to  control  their 
action  where  it  is  fraudulent,  or  destructive  of  the  rights 
and  interests  of  the  corporation.  They  are  responsible, 
however,  more  directly  and  practically  to  the  corporate 
body  itself,  through  the  power  of  the  corporators  to  super- 
sede them  at  their  elections.  But  as  long  as  they  are  in 
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office,  they  are  the  managing  agents  of  the  corporate  body, 
and  we  are  not  required  to  go  behind  their  action,  or  to 
demand  the  express  sanction  of  their  constituents,  or  of 
the  whole  body  of  corporators  to  any  corporate  act  where, 
as  in  this  case,  the  good  faith  of  the  transaction  is  not 
impeached,  nor  even  its  propriety  questioned. 

This  is  the  rule  to  be  gathered  from  the  views  expressed 
by  the  court  of  appeals  in  Robertson  agt.  Bullions,  (1  Kern., 
243,)  and  indeed  the  doctrines  I  have  now  stated  are  taken 
almost  in  so  many  words  from  the  opinion  of  Judge  SELDEN 
in  that  case.  It  certainly  does  follow  from  the  statute,  as 
expounded  by  the  court  in  that  case,  that  a  religious 
society  incorporated  under  this  statute  consists  of  the 
members  or  electors  of  the  society,  and  not  merely  of  its 
trustees.  But  it  does  not  follow  that  these  trustees  or 
officers  have  less  powers  than  the  officers  of  other  corpora- 
tions for  that  reason,  or  that  they  may  not  act  for  the  cor- 
poration in  respect  to  its  property  and  affairs,  in  the  same 
manner  as  the  officers  of  other  corporations. 

In  the  absence  of  any  restrictions  upon  their  power  in 
respect  to  such  an  application  as  the  present,  or  of  any 
requirement  that  there  should  be  a  vote  of  the  congrega- 
tion to  sanction  their  action,  it  seems  as  clear  to  me  that 
the  vestry  or  trustees  of  a  church  may  apply  to  this  court 
to  be  allowed  to  sell  or  mortgage  its  real  estate,  as  it  is 
that  these  officers,  and  they  only,  can  complete  the  transac- 
tion when  it  has  been  authorized.  It  is  as  much  within 
their  functions  to  apply  to  the  court  for  the  necesary 
authority  as  it  is  to  take  order  for  the  execution  of  the 
necessary  papers  to  complete  the  conveyance. 

I  have  no  difficulty  in  adhering  to  the  practice  which 
has  prevailed  in  these  cases,  and  the  order  asked  by  this 
petition  will  be  granted. 
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PATRICK  MULLINS  agt.  THE  PEOPLE. 

The  act  authorizing  the  manufacturers  of  mineral  waters,  &c.}  in  bottles,  with  their 
names  or  marks  thereon,  to  record  and  publish  such  names  or  marks,  and  for  the 
protection  of  the  owners  thereof,  is  not  unconstitutional. 

The  only  mode  in  which  the  statute  can  be  made  to  effect  the  object  of  its  enactment 
is  to  interpret  the  word  "owner"  in  the  second  section,  as  referring  exclusively  to 
the  original  owner  whose  name  or  mark  is  upon  the  bottle,  and  the  prohibition 
to  extend  only  to  a  use  or  sale  by,  or  a  purchase  from,  a  person  other  than  such 
original  owner. 

Upon  a  common  law  certiorari,  for  the  removal  of  summary  convictions  before 
magistrates,  the  power  of  review  is  not  confined  to  questions  affecting  either  the 
jurisdiction  of  the  magistrate  or  the  regularity  of  the  proceedings  before  him, 
but  extends  to  all  other  legal  questions ;  and  unless  it  appears  upon  the  face  of  the 
record  that  there  was  evidence  sufficient  to  warrant  the  conviction,  it  will  be 
quashed.  (Disapproving  of  the  limited  doctrine  so  frequently  referred  to  in 
People  agt.  Judges  of  Dutchess  Common  Pleas,  23  Wend.,  360.) 

June  Term,  1862. 

APPEAL  from  judgment  of  supreme  court  rendered  at 
general  term  in  the  first  judicial  district. 

By  the  court,  SELDEN,  J.  It  must  be  conceded  that 
the  statute  under  which  the  respondent  was  convicted 
before  the  justice  is  peculiar  in  its  provisions,  and  bears 
palpable  evidence  upon  its  face  of  having  been  framed 
without  that  care  and  caution  which  should  attend  the 
enactment  of  a  penal  law.  The  respondent  insists  that  the 
act  is  unconstitutional.  This,  however,  depends  in  a  great 
degree  upon  the  construction  which  is  given  to  it.  The 
first  section,  which  simply  authorizes  all  persons  engaged 
in  the  manufacture  and  sale  of  mineral  waters,  &c.,  in  bot- 
tles, with  names  or  marks  thereon,  to  record  and  publish 
such  names  or  marks,  is,  of  course,  without  objection. 

The  second  section,  as  amended  by  the  act  of  1860, 
declares  it  to  be  unlawful,  without  the  written  consent  of 
the  owner,  "  to  fill  with  mineral  waters,  or  other  beverage, 
any  such  bottle  so  marked  or  stamped,  or  to  sell,  dispose 

,  xxm,  19 
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of,  buy  or  traffic  iu  any  such  bottle  so  marked  or  stamped 
by  him,  her  or  them,  of  such  owner  thereof,"  and  imposes  a 
penalty  of  fifty  cents  for  every  violation  of  the  enactment. 
This  section  is  very  awkwardly  framed,  and  would,  if  lite- 
rally construed,  be  entirely  self-destructive.  It  could  not, 
of  course,  have  been  intended  to  require  the  owner  of  the 
bottle  to  procure  his  own  written  consent  to  its  use  or 
sale.  This  would  be  absurd.  The  manufacturer,  for 
whose  protection  the  statute  was  passed,  might  clearly 
fill  his  bottles  and  sell  them  with  their  contents,  without 
any  written  consent  from  himself.  When  he  has  done  this, 
the  purchaser  becomes  the  "owner  "  of  the  bottle,  and  is, 
therefore,  according  to  the  terms  of  the  act,  the  party  whose 
written  consent  is  requisite  to  any  subsequent  use  or  sale. 
But  his  written  consent  could  be  no  more  essential  to  a  sale 
by  himself  than  that  of  the  manufacturer  to  the  original 
sale,  nor  would  it  afford  any  protection  to  the  manufacturer 
to  require  it.  This,  therefore,  cannot  be  the  true  construc- 
tion of  the  provision. 

The  only  mode  in  which  the  statute  can  be  made  to  effect 
the  object  of  its  enactment,  is  to  interpret  the  word  "  owner  " 
as  referring  exclusively  to  the  original  owner  whose  name 
or  mark  is  upon  the  bottle,  and  the  prohibition  to  extend 
only  to  a  use  or  sale  by,  or  a  purchase  from  a  person  other 
than  such  original  owner.  Thus  interpreted,  the  provision 
is  entirely  unobjectionable,  and  would  accomplish  precisely 
what  the  legislature  no  doubt  intended.  But  to  warrant 
conviction  and  punishment  under  this  section,  the  offence 
must  be  proved.  The  record  in  this  case  shows  that  Mul- 
lins  was  convicted  by  the  justice  of  having  violated  the 
provisions  of  this  act,  in  having  "  secreted "  the  bottle 
marked  and  stamped,  as  described,  upon  his  premises,  and 
in  having  "  sold,  disposed  of,  bought  or  trafficked  "  in  the 
bottles  of  the  complainant.  Now  it  is  plain  that  the  secret- 
ing of  bottles  cannot  subject  a  party  to  a  conviction 
under  the  act.  It  authorizes  the  issue  of  a  search  warrant 
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for  the  purpose  of  finding  the  bottles,  but  no  other  penalty 
is  attached  to  the  act  of  secreting.  This  fact  is  not  men- 
tioned or  alluded  to  in  the  second  section,  which  alone 
imposes  the  penalty.  To  justify  the  imposition  of  a  fine  or 
imprisonment,  the  party  charged  must  be  shown  to  have 
violated  the  provisions  of  this  section.  Mullins  was  con- 
victed under  those  provisions  of  having  "  sold,  disposed  of, 
bought  or  trafficked"  in  the  bottles  of  Knebel.  The  only 
evidence  to  support  this  conviction  was  the  fact  that  one 
bottle  with  Knebel's  mark  was  found  at  the  bottom  of  a 
barrel  of  bottles  upon  his  premises,  and  that  he  was  a 
dealer  in  old  bottles.  If  this  could  be  supposed  to  prove 
either  of  the  acts  with  which  he  was  charged,  it  must  be 
that  of  having  unlawfully  bought  the  bottles.  It  could  not 
prove  that  he  had  sold  or  trafficked  in  the  bottles  of  Kne- 
bel, as  it  had  no  tendency  to  show  that  he  ever  had  any 
other  in  his  possession  than  the  one  found.  But  how  could 
the  fact  of  the  finding  of  this  bottle  upon  his  premises  prove 
that  he  had  bought  of  some  person  other  than  Knebel  him- 
self, which,  upon  our  construction  of  the  act,  it  was  essen- 
tial to  establish  ?  The  presumption  provided  for  in  the 
first  clause  of  the  third  section  of  the  act  does  not  arise,  as 
that  attached  only  upon  proof  of  the  use  of  the  bottles  for 
the  sale  of  mineral  waters,  and  of  this  there  was  no  evidence. 
At  common  law  the  presumption  from  the  facts  proved 
would  clearly  be  that  Mullins  came  lawfully  into  possession 
of  the  'bottles.  Hence,  although  in  view  of  the  interpreta- 
tion Tvhich  I  have  given  to  the  statute,  there  is  no  objection 
to  its  constitutionality,  still  I  see  no  evidence  in  the  case 
upon  which  the  conviction  can  properly  rest ;  and  the  only 
doubt  which  can  exist,  as  to  the  propriety  of  its  reversal 
by  the  supreme  court,  arises,  as  I  think,  upon  the  question 
whether  the  error  can  be  corrected  upon  a  certiorari  issued 
not  pursuant  to  any  statute,  but  under  the  established 
practice  at  common  law. 

An  impression  has  prevailed  to  some  extent  in  this  state, 
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founded  upon  several  decisions  of  our  late  supreme  court, 
that  the  power  of  review  upon  a  common  law  certiorari  is 
confined,  to  use  the  language  of  Judge  BRONSON,  in  the  case 
of  The  People  agt.  The  Judges  of  Dutchess,  (23  Wend.,  360,) 
"  to  questions  touching  the  jurisdiction  of  the  subordinate 
tribunal  and  the  regularity  of  its  proceedings."  "  If,"  adds 
that  learned  judge,  "  they  neither  exceed  their  powers  nor 
depart  from  the  forms  prescribed  to  them  by  law,  their 
decision  upon  the  merits  of  the  controversy  before  them  is 
final  and  conclusive."  This  has  never,  I  think,  been  very 
cordially  assented  to,  and  from  my  examination  of  the  sub- 
ject, it  seems  to  me  clear  that,  at  least  in  that  class  of  cases 
where  the  writ  issued  to  remove  a  summary  conviction  had 
before  a  magistrate  under  a  penal  statute,  the  doctrine  is 
erroneous.  It  is  true,  as  has  been  often  said,  that  such  a 
certiorari  removes  only  the  record,  and  hence  it  seems  to 
have  been  inferred  that  the  evidence  upon  which  the  con- 
viction was  had  would  not  be  returned.  But  it  will  be 
found  to  have  been  conclusively  settled  at  common  law  that 
the  magistrate,  in  these  cases,  must  insert  the  evidence  in 
the  record  of  the  conviction  itself,  for  the  express  purpose 
of  enabling  the  superior  court,  upon  a  removal  of  the  pro- 
ceedings by  certiorari,  to  determine  upon  the  face  of  the 
conviction  whether  it  was  lawful ;  and  although  the  court 
would  not  interfere  upon  a  question  as  to  the  mere  Aveight 
of  the  evidence,  yet  a  conviction,  without  any  evidence  to 
support  it,  has  always,  in  the  English  courts,  been  reversed 
or  quashed  as  erroneous. 

I  will  refer  to  a  few  cases  to  show  that  this  has  been  the 
practice  of  those  courts.  In  the  case  of  Rex  agt.  Theed, 
(2  Stra.,  919,)  a  conviction  by  a  magistrate  under  a  statute 
called  the  "  Candle  Act "  was  quashed,  "  because  the  evi- 
dence was  not  set  out,  it  being  alleged  that  the  offence  was 
fully  and  duly  proved."  The  report  of  this  case  is  very 
short,  and  does  not  show  how  the  question  was  brought 
before  the  court ;  but  it  was  undoubtedly  by  certiorari,  as 
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is  plainly  to  be  inferred  from  a  previous  case  against  the 
same  defendant  upon  the  same  statute,  (2  Lord  Ray.,  1375,) 
in  which  the  conviction  was  sustained. 

In  a  subsequent  case,  to  wit,  Rex  agt.  Lloyd,  (2  Stra., 
996,)  in  which  a  certiorari  was  issued  to  a  court  of  quarter 
sessions  to  bring  tfp  the  proceedings  upon  a  removal  of  a 
clerk  of  the  peace  from  office,  a  distinction  was  taken 
between  a  conviction  and  a  mere  order  ;  and  it  was  con- 
ceded both  by  the  counsel  (Mr.  Strange)  and  the  court, 
that  in  cases  of  summary  conviction,  the  record  must  con- 
tain the  evidence,  in  order  that  the  superior  court  may  see 
that  the  conviction  was  legal.  The  chief  justice  said  :  "  it 
is  fully  settled  that  in  convictions  the  evidence  must  be  set 
out;  and  if  this  was  to  be  considered  as  a  conviction,  it 
therefore  would  be  bad." 

In  Rex  agt.  Clarke,  (8  Term  R.,  220,)  the  court  of  king's 
bench  expressly  held  that  upon  a  conviction  of  a  person  for 
killing  game  without  being  duly  qualified,  the  magistrate 
ought  to  state  in  the  conviction  the  whole  of  the  evidence 
for  and  against  the  defendant.  The  object  of  this  require- 
ment, and  the  extent  to  which  the  court  will  go  in  review- 
ing the  case  upon  the  merits,  is  shown  by  the  case  of  Rex 
agt.  Smith,  (8  Term,  584,  587.)  The  defendant  had  been 
summarily  convicted  under  a  statute  of  George  III,  against 
selling  bread  by  wholesale  before  it  had  been  baked  for 
twenty-four  hours ;  and  this  conviction  was  removed  into 
the  king's  bench,  no  doubt,  by  common  law  certiorari,  as 
that  was  the  ordinary,  if  not  the  only  mode  of  removing 
such  conviction.  It  was  there  held,  that  where  a  power  of 
conviction  is  given  by  a  statute  to  a  magistrate,  he  is  the 
sole  judge  of  the  weight  of  the  evidence ;  but  that  if  no 
evidence  appear  on  the  conviction,  to  support  a  material 
part  of  the  case,  the  conviction  will  be  quashed. 

The  same  principles  were  recognized  in  the  cases  of  the 
King  agt.  Crisp,  (7  East,  289,)  and  the  King  agt.  Chandler, 
(14  East,  267,)  in  which  convictions  before  justices  of  the 
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peace,  in  the  one  case  under  the  malt  act,  and  in  the  other 
for  an  offence  against  the  excise  laws,  were  removed  in  like 
manner  to  the  king's  bench.  In  each  of  these  cases  the 
principal  question  raised  and  discussed  in  the  latter  court 
was,  whether  the  evidence  was  sufficient  to  support  the 
charge. 

Many  other  authorities  might  be  cited,  but  these  are 
sufficient  to  show  that  upon  a  common  law  certiorari  for 
the  removal  of  summary  convictions  before  magistrates,  the 
power  of  review  is  not  confined  to  questions  affecting  either 
the  jurisdiction  of  the  magistrate  or  the  regularity  of  the 
proceedings  before  him,  but  extends  to  all  other  legal  ques- 
tions ;  and  that,  unless  it  appears  upon  the  face  of  the 
record  that  there  was  evidence  sufficient  to  warrant  the 
conviction,  it  will  be  quashed. 

It  follows  from  what  has  been  said  that  the  judgment 
appealed  from  in  this  case  should  be  affirmed. 

SUTHERLAND.  J.,  was  for  affirmance  on  the  grounds  stated 
by  him  in  the  court  below ;  GOULD,  DAVIES  and  SMITH,  J. 
J.,  on  SELDEN'S  opinion ;  ALLEN  for  affirmance  on  defect  of 
evidence;  DENIO,  J.,  for  reversal ;  WRIGHT,  J.,  absent. 


NEW  YORK  COMMON  PLEAS. 
DEXTER  N.  FORCE  agt.  JAMES  H.  GOWER  and  others. 

A  judgment  recovered  against  a  non-resident,  by  service  of  the  summons  by  pub- 
lication, is  limited  in  its  effect  to  the  property  which  the  defendant  has  in  this 
State.  Consequently  the  defendant  cannot  bo  sued  upon  the  judgment  in  another 
court. 

General  Term,  June,  1862. 

DALY,  BRADY  and  HILTON,  Judges. 

APPEAL  from  a  judgment  at  special  term. 
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By  the  court,  DALY,  F.  J.  A  judgment  against  a  non- 
resident can  be  recovered  by  a  publication  of  the  sum- 
mons only  where  he  has  property  in  the  state,  a  restriction 
that  indicates  very  plainly  that  the  judgment  recovered  in 
this  mode  is  limited  in  its  effect  to  the  property  which  the 
defendant  has  in  this  state.  If  it  were  not  so,  if  the  legis- 
lature intended  to  authorize  the  recovery  of  a  judgment  in 
this  way  against  a  non-resident,  which  should  have  all  the 
effect  of  a  judgment  in  personam,  there  would  have  been  no 
occasion  for  this  restriction.  Three  things  are  essential  to 
give  the  court  jurisdiction :  first,  that  the  defendant  is  a 
non-resident ;  second,  that  he  has  property  here ;  and  third, 
that  he  could  not,  after  due  diligence,  be  found  within  the 
state — which,  taken  together,  show  that  the  design  was  to 
enable  a  person  who  has  a  cause  of  action  against  a  non- 
resident, whom  he  cannot  serve  with  process,  to  obtain  the 
satisfaction  of  his  claim  out  of  the  property  of  the  non-resi- 
dent situated  here.  For  this  purpose  he  is  permitted  to 
recover  a  judgment,  by  the  service  of  the  summons  by  pub- 
lication, and  by  the  deposit  of  a  copy  of  it,  directed  to  the 
defendant,  if  his  residence  is  known,  under  which  the  plain- 
tiff may  reach  by  execution  any  property  of  the  defendant 
in  this  state.  Provision  is  made  for  allowing  the  defendant 
to  defend  after  judgment,  and  if  the  defence  is  successful, 
and  the  judgment,  or  any  part  of  it,  has  been  collected, 
empowering  the  court  to  compel  restitution.  These  provi- 
sions denote  the  nature  of  the  judgment,  that  it  does  not 
possess  the  exclusive  character  of  judgments  founded  upon 
personal  service  of  process.  It  does  not,  like  the  latter, 
import  absolute  verity,  or  that  it  is  a  conclusive  adjudica- 
tion of  the  rights  of  the  parties,  inasmuch  as  the  law  crea- 
ting it  contemplates  that  it  may  be  questioned  and  a  defence 
made  to  it  under  certain  conditions  for  the  space  of  seven 
years.  A  judgment  founded  upon  personal  service  of  pro- 
cess, on  the  contrary,  becomes  an  absolute  debt  of  record, 
and  as  such  may  be  recovered  upon  in  any  state  of  the 
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union  by  proving  the  judgment.  If  the  defendant  had 
notice,  it  is  conclusive  upon  the  merits,  (Evan  agt.  Taten,  9 
S.  Sf  JR.,  260 ;)  but  if  he  had  not,  it  is  of  no  validity  what- 
ever out  of  the  state  where  it  was  rendered.  (See  cases 
collected  in  Oakley  agt.  JUspinwall,  4  Coinst.,  521.)  It  is 
even  very  doubtful  whether  the  legislature  could  confer 
authority  to  enter  a  judgment  which  should  have  the  effect, 
within  the  limits  of  the  state,  of  a  judgment  in  personam,  in 
a  case  where  the  defendant  is  not  brought  into  court  by 
actual  notice  of  its  process.  (Mervin  agt.  Kumbell,  23 
Wend.,  293.)  "It  is  against  a  first  principle  of  justice," 
says  BRONSON,  Justice,  in  the  case  last  cited,  "to  hold  a 
man  concluded  by  a  judgment  when  he  had  no  opportunity 
of  answering  in  the  original  action."  Under  the  old  joint 
debtor  act  (1  R.  Laws  of  1813,  521,  §13,)  if  the  process 
was  served  upon  one,  the  judgment  was  entered  as  if  all 
had  been  brought  into  court,  but  execution  could  not  issue 
against  the  person  or  separate  property  of  those  not  served. 
Under  this  act  it  was  held  that  an  action  might  be  brought 
upon  the  judgment,  and  that  it  was  prima  facie  evidence  of' 
the  joint  indebtedness,  but  that  a  defendant  not  originally 
brought  into  court  might  avail  himself  of  any  defence  which 
it  would  have  been  competent  for  him  to  urge  in  the  origi- 
nal action,  and  if  he  put  the  fact  of  his  indebtedness  in 
issue,  it  was  incumbent  upon  the  plaintiff  to  establish  it, 
and  not  upon  the  defendant  to  disprove  it.  (Townsend  agt. 
Carman,  6  Wend.,  206;  Id.,  6  Cow.,  693.)  But  that  is  a 
different  case  from  this.  Here  the  right  to  enter  judgment 
against  the  defendant  not  personally  served  with  process, 
is  limited  to  cases  in  which  he  has  property  in  the  state, 
and  the  law  conferring  the  right  has  provided  the  mode  in 
which  he  is  to  be  allowed  to  defend  after  judgment,  that  is, 
by  applying  to  the  court  in  which  it  was  rendered.  That 
court  may  allow  him  to  defend  at  any  time  within  one  year 
after  notice  of  the  judgment,  or  after  judgment,  upon  good 
cause  shown,  or  within  seven  years  after  its  rendition,  upon 
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such  terms  as  may  be  just.  The  existence  of  the  provision 
satisfies  me  that  it  was  not  the  intention  that  the  defendant 
might  be  sued  upon  this  judgment  in  another  court,  or  that 
it  was  intended  to  have  any  other  operation  or  effect  than 
to  reach  the  property  of  the  non-resident  situated  in  this 
state.  The  judgment  should  be  affirmed. 


SUPREME  COURT. 
THE  PEOPLE  agt.  HARVEY  WILCOX. 

An  order  of  a  county  judge  appointing  the  terms  of  the  county  court  as  follows : 
"  Terms  of  Cortland  county  court :  I  hereby  appoint  the  terms  of  the  county  court 
to  be  held  at  the  court  house,  in  Cortlandville,  on  the  fourth  Monday  of  Feb- 
ruary, the  fourth  Monday  of  May,  the  second  Monday  of  October,  and  the  first 
Monday  of  December.  The  February  and  December  terms  are  hereby  designated 
as  terms  at  which  no  jury  will  be  required  to  attend.  Dated  January  9,  1860." 
Held,  that  no  term  of  the  court  of  sessions  was  appointed  by  this  order,  conse- 
quently an  indictment  purporting  to  have  been  found  at  a  term  of  the  court  of 
sessions  during  the  year  was  quashed  as  unauthorized. 

Broome  General  Term,  January,  1862. 
Present,   BALCOM,   P.   Justice;    PARKER    and    CAMPBELL, 
Justices. 

GEORGE  B.  JONES,  (district  attorney]  for  the  people. 
A.  P.  SMITH,  counsel  for  defendant. 

By  the  court,  PARKER,  Justice.  The  indictment  in  this 
case  purports  to  have  been  found  at  a  court  of  sessions 
holden  at  the  court  house  in  the  town  of  Cortlandville,  in 
and  for  the  county  of  Cortland,  on  the  second  Monday  of 
October,  in  the  year  1861. 

The  plea  alleges  that  the  indictment  was  not  found  by 
any  grand  jury  duly  empannelled,  charged  and  sworn,  <fec., 
because  no  term  of  the  county  court  of  said  county,  for  the 
trial  of  issues  of  fact  by  a  jury,  was  held  on  the  second 
Monday  of  October,  1861;  and  no  court  of  sessions  was 
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appointed  by  any  order  of  the  county  judge  of  said  county, 
to  be  held  in  and  for  said  county  on  the  second  Monday 
of  October,  1861,  otherwise  than  by  an  order  of  which  the 
following  is  a  copy  : 

"  Terms  of  Cortland  County  Court. 

I  hereby  appoint  the  terms  of  the  Cortland  county  court, 
to  be  held  at  the  court  house  in  Cortland ville  on  the  fourth 
monday  of  February,  the  fourth  monday  of  May,  the  second 
monday  of  October  and  the  first  monday  of  December.  The 
February  and  December  terms  are  hereby  designated  as 
terms  at  which  no  jury  will  be  required  to  attend.  Dated 
January  9,  1860.  HIRAM  CRANDALL,  County  Judge." 

There  is  a  further  plea  alleging  that  the  indictment  was 
never  presented  to  any  court  of  competent  criminal  juris- 
diction, because  of  the  same  facts  above  stated. 

To  these  pleas  the  district  attorney,  on  behalf  of  the 
people,  demurred,  and  the  defendants  joined  in  demurrer, 
upon  which  the  court  below  gave  judgment  for  the  people  ; 
a  bill  of  exceptions  was  taken  and  signed,  and  the  case 
brought  here  by  certiorari. 

The  constitution  provides  (art.  6,  §  14,)  that  "  the  county 
judge  with  two  justices  of  the  peace,  to  be  designated 
according  to  law,  may  hold  courts  of  sessions  with  such 
criminal  jurisdiction  as  the  legislature  shall  prescribe,  and 
perform  such  other  duties  as  may  be  required  by  law." 

It  is  manifest  that  until  the  court  of  sessions  thus  pro- 
vided for,  is  set  in  motion  by  an  act  of  the  legislature,  no 
c  urt  of  sessions  can  be  held. 

It  is  not  contemplated  by  the  constitution  that  it  should 
be  always  open,  and  consequently  times  of  holding  it  must 
be  appointed,  at  which  times,  and  no  other,  it  must  be  held. 
The  legislature  provided  in  the  "  act  in  relation  to  the 
judiciary,"  (Sess.  Laws  1847,  p.  331,  §42,)  that  courts  of 
sessions  shall  be  held  at  the  time  and  place  at  which  county 
courts  for  the  trial  of  issues  of  fact  by  a  jury  of  the  same 
county  shall  be  held. 
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The  plea  distinctly  negatives  the  holding  of  a  county 
court  on  the  day  when  this  indictment  was  found,  which  is 
admitted  by  the  demurrer ;  consequently,  under  the  provi- 
sion of  the  act  of  1847,  even  if  that  act  is  still  in  force,  no 
court  of  sessions  was  then  held. 

Another  act  was  passed  July  9,  1851,  (Sess.  Laws  1851, 
p.  825,)  providing  that  courts  of  sessions  shall  be  held  in 
the  respective  counties  at  such  times  as  the  county  judge 
of  the  county  shall  by  order  designate. 

The  order  set  forth  in  the  pleas  as  the  only  one,  in  pur- 
suance of  which  the  court  was  held,  makes  no  mention  of 
the  court  of  sessions,  and  does  not  refer  to  it  expressly  or 
by  implication ;  so  that  no  court  of  sessions  was  held  at 
the  time  in  question,  under  the  act  of  1851. 

The  pleas  negative  all  the  facts  which  would  give  autho- 
rity to  hold  a  court  of  sessions  at  the  time  when  the  indict- 
ment was  found  and  presented,  and  the  allegations  of  the 
pleas  stand  admitted  by  the  demurrer. 

It  necessarily  follows  that  there  was  no  legally  consti- 
tuted grand  jury  to  indict  the  defendant,  and  no  court 
competent  to  receive  the  indictment  and  take  cognizance 
of  the  offence  charged. 

The  case  is  stronger  against  the  people  than  that  of  the 
People  agt.  Moneghan,  (1  Park.  Crim.  Rep.,  570,)  inasmuch 
as  the  order  in  that  case  might  have  included  the  court  of 
sessions  by  implication,  perhaps — a  grand  jury  having  been 
required  in  the  order  to  attend  "  the  terms  of  the  said 
court,  (county  court)  to  be  held  on  the  third  mondays  of 
March  and  November  in  each  year," — and  yet  this  court  at 
general  term,  in  the  seventh  district,  held  that  it  was  not 
an  order  for  a  court  of  sessions,  and  therefore  that  there 
was  no  valid  indictment  on  which  the  defendant  could  be 
tried. 

In  the  case  at  bar,  I  am  of  the  opinion  that  the  judgment 
of  the  court  beloAv  be  reversed,  and  all  proceedings  therein 
quashed.  Decision  accordingly. 
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THOMAS  A.  EMMET,    committee,  &c.  of  JOHN  MARKS   agt. 
CONRAD  BOWERS,  surviving  executor,  &c.     Two  suits. 

Where  pending  the  action,  the  cause  of  action  has  been  transferred  by  the  plain- 
tiff, the  action  should  still  be  continued  in  the  name  of  the  original  plaintiff,  under 
§  121  of  the  Code,  unless  the  transferee  applies  to  be  substituted  as  plaintiff. 

Special  Term,  June,  1862. 

MOTION  to  substitute  Catharine  Emerson  plaintiff  in  these 
suits. 

MR.  WHEELER,  for  plaintiff. 
MR.  BURLOCK,  for  defendant, 
MR.  GOODALE,  for  C.  Emerson. 

BOSWORTH,  Ch.  Justice.  It  appears  by  affidavit  that 
issue  was  joined  in  this  action,  April  1,  1847.  It  was 
referred  to  three  referees  the  27th  of  May,  1848  ;  it  was 
submitted  to  the  referees  on  the  5th  of  December,  1850. 
John  Marks  was  restored  to  the  control  of  his  property, 
June  1,  1851.  He  assigned  all  his  property  to  Catharine 
Emerson,  August  15th,  1853.  He  died  on  the  25th  of  Jan- 
uary, 1854.  This  motion  was  noticed  to  be  made  on  the 
24th  of  May,  1862. 

Two  of  the  referees  are  dead,  and  the  cause  is  undecided. 
It  is  a  matter  of  course  to  vacate  the  order  of  reference. 

The  actions,  as  I  infer  from  the  affidavit,  are  actions  at 
law,  and  the  nominal  plaintiff  being  alive,  and  not  subject 
to  any  disability,  the  suits  can  proceed  in  his  name.  (Code, 
§121.) 

If  the  transferee  does  not  apply  to  be  substituted  as 
plaintiff,  the  language  of  the  Code  is,  that  "  the  action  shall 
continue  in  the  name  of  the  original  party." 

The  defendant  can  notice  the  suits  for  trial,  and  have 
the  complaint  dismissed)  if  the  plaintiff  does  not  bring 
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them  to  trial.  (Code,  §§  459,  256,  258.)  I  see  no  occasion 
for  substituting  C.  Emerson  as  plaintiff,  and  I  think  this 
can  only  be  done  on  her  motion.  (Code,  §  121  ;  5  Duer's 
£.,  604  ;  1  Bosw.  R.,  571,  600,  601.)  If  she  is  to  be  made 
plaintiff,  the  pleadings  would  need  to  be  re-constructed. 

Shearman  agt.  Coman  (22  How.  Pr.  R.,  517,)  does  not 
purport  to  state  the  opinion  of  the  judge,  and  if  it  states 
accurately  that  the.  judge  ordered  "  that  the  complaint  be 
dismissed  and  judgment  be  given  for  the  defendant,  with 
costs  of  the  action,  unless  the  assignee  be  substituted"  as 
plaintiff  of  record  within  twenty  days,  <fec.,  then  there  must 
have  been  something  peculiar  in  the  condition  of  the  case, 
which  the  report  does  not  disclose.* 

Why  the  present  plaintiff  should  be  subjected  to  the 
costs  of  the  action,  merely  because  Mrs.  Emerson  may  not 
desire  to  be  substituted  as  plaintiff,  when  he  may  be  willing 


*  NOTE. — It  seems,  recently,  to  be  necessary,  where  a  case  is  reported  with  only  a 
short  and  informal  opinion  of  a  judge,  or  where  no  opinion  at  all  has  been  given — 
merely  a  decision — to  explain  it,  in  order  to  give  it  proper  credence.  The  case  here 
referred  to  was  drawn  up  and  given  to  the  reporter  by  Charles  Tracy,  Esq.,  of  New 
York,  one  of  the  counsel  engaged  in  it ;  and  from  the  known  integrity  and  fairness 
of  the  counsel,  the  reporter  had  no  doubt,  and  has  none  now,  hut  what  the  case  as 
submitted  and  reported,  contains  all  there  was  of  it.  Judge  ALLEN  did  not  write 
any  opinion ;  but  it  is  presumed  that,  before  making  his  decision,  he  examined 
some,  if  not  all  the  authorities  there  cited  by  the  defendant's  counsel.  One  of  the 
authorities  cited  is  section  111  of  the  Code,  the  first  sentence  of  which  reads  as  fol- 
lows: "Every  action  MUST  be  prosecuted  in  the  NAME  of  the  real  party  in  inte- 
rest." But  like  other  inconsistencies  in  the  Code,  this  sentence  may  be  inconsistent 
with  a  sentence  in  section  121  of  the  Code,  which  says:  "In  case  of  any  other 
transfer  of  interest,  the  action  SHALL  be  continued  in  the  NAME  of  the  original 
party;  or,  the  court  may  allow  the  person  to  whom  the  transfer  is  made,  to  be 
substituted  in  the  action."  This  section  relates  to  abatement  of  actions  exclu- 
sively, and  the  two  sentences  quoted  would  seem  to  be  inconsistent  with  each  other, 
although  in  the  alternative.  It  appears,  then,  that  the  result  comes  to  this:  Sec- 
tion 121  gives  the  court  a  discretion  to  substitute  the  assignee  as  a  party,  thereby 
nullifying  the  previous  absolute  sentence  continuing  the  action  in  the  name  of  the 
original  party.  And  section  111,  which  relates  generally  to  the  prosecution  of  all 
actions,  is  absolute  and  imperative  in  its  language,  requiring  every  action  to  be 
prosecuted  in  the  name  of  the  real  party  in  interest.  After  a  party  assigns  abso- 
lutely his  cause  of  action,  he  is  not  the  real  or  any  other  party  in  interest;  there- 
fore, the  section  makes  it  imperative  that  the  assignee  be  substituted;  and  this  of 
course  takes  away  the  discretion  in  section  121. — REP. 
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to  proceed  to  trial,  and  possibly  can  do  so  with  success,  it 
is  not  easy  to  understand.  It  is  not  by  any  act  of  liis,  that 
Mrs.  Emerson  now  owns  the  right  of  action.  And  on  what 
principle  any  other  judgment  than  one  in  the  nature  of  a 
iion  pros,  can  be  rendered,  is  not  apparent.  And  whatever 
the  practice  of  the  court  of  chancery  was,  even  that  cannot 
now  be  entertained  in  a  case  like  the  present,  if  section  121 
is  to  be  construed  and  applied  according  to  the  natural  and 
obvious  meaning  of  its  language.  (5  Duet's  R.,  604 ;  1 
Bosw.  R.,  600,  601.) 

The  rule  of  reference  will  be  vacated,  and  the  motion  in 
other  respects  denied. 


SUPREME  COURT. 

WILLIAM  W.  SPRINGSTEAD,  appellant  agt.  PETER  LAWSON, 
respondent. 

Where,  in  an  action  for  falsely  and  fraudulently  warranting  the  soundness  of  a 
horse  on  a  sale  thereof,  and  for  a  breach  of  warranty,  the  plaintiff  on  the  trial 
elected  to  go  for  the  fraud  and  deceit  alleged,  held,  on  the  close  of  the  trial, 
after  the  testimony  was  all  in,  that  the  plaintiff  could  not  then  change  his  ground 
and  ask  the  judge  to  charge  the  jury  that  if  they  found  from  the  evidence  a 
breach  of  warranty  only,  without  proof  of  the  fraud,  the  plaintiff  was  entitled 
to  recover. 

Where  the  judge  charged  the  jury  that  if  they  found  the  horse,  at  the  time  of  the 
gale,  hod  a  mere  cold  controllable  by  ordinary  remedies,  it  was  not  such  an 
unsoundness  as  to  constitute  a  breach  of  a  general  warranty  of  soundness,  held, 
that  the  charge  was  correct. 

Where  the  plaintiff  testified  on  direct  examination,  that  the  horse  was  worth  hut 
$125,  when  he  bought  him,  and  would  have  been  worth  $500,  if  he  were  as  war- 
ranted, held,  that  the  defendant  had  a  right,  on  cross -examination  of  the  plain- 
tiff, to  impeach  such  testimony,  to  prove  by  him  that  he  sold  the  horse  in  less 
than  three  months  after  he  bought  him,  for  just  what  he  paid — $400. 

Albany  General  Term,  May,  1862. 
HOGEBOOM,  PECKHAM  and  MILLER,  Justices. 
THIS  is  an  appeal  from  a  judgment  entered  on  a  verdict 
for  the  defendant,  rendered  at  the  Albany  circuit,  held  by 
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Mr.  Justice  GOULD,  in  January,  1861,  and  a  motion  for  a 
new  trial  on  account  of  misconduct  of  several  of  the  jurors. 
The  complaint  in  the  action  was  as  follows  :  Plaintiff  com- 
plains of  the  defendant  for  that,  on  or  about  the  29th  of  Oct. 
1859,  at  the  city  of  Albany,  the  said  defendant  then  and 
there  sold  to  said  plaintiff,  a  certain  young  horse,  for  the 
sum  of  four  hundred  dollars,  and  then  and  there  falsely  and 
fraudulently  warranted  the  said  horse  was  then  free  from 
cold,  and  in  every  respect  sound  and  all  right,  except  the 
scratches  on  the  hind  leg ;  and  in  consideration  of  the  pre- 
mises, and  relying  upon  the  representations  and  warranty 
aforesaid,  the  said  plaintiff  undertook,  and  promised  to  pay 
the  "defendant  for  said  horse,  the  sum  of  four  hundred  dol- 
lars, and  gave  the  defendant,  plaintiff's  note  for  the  same. 
Plaintiff  further  avers,  that  said  horse  was,  at  the  time  of 
said  sale  and  delivery,  diseased,  unsound,  unhealthy,  wind- 
broken,  and  had  the  heaves,  of  all  which  facts  the  said 
defendant  had  notice  and  cognizance.  By  reason  of  which 
premises  the  said  horse  was  worth  three  hundred  and 
twenty-five  dollars  less  than  he  would  have  been,  if  he  had 
been  in  the  condition  defendant  warranted  and  represented 
him  to  be ;  and  plaintiff,  by  occasion  of  said  fraudulent 
representations,  and  fraudulent  warranty  and  deceit,  has 
sustained  damages  to  the  amount  of  three  hundred  and 
twenty-five  dollars,  for  which  amount  plaintiff  demands 
judgment  against  the  defendant,  with  costs. 

The  answer  Avas  a  general  denial.  The  plaintiff's  coun- 
sel, in  opening  the  cause  to  the  jury,  claimed  to  recover  on 
the  ground  of  fraud  and  deceit,  and  that  if  the  plaintiff 
should  fail  to  prove  the  scienter,  that  he  could  recover  upon 
proof  of  the  warranty  and  breach  ;  whereupon  the  defend- 
ant's counsel  insisted  that  the  plaintiff,  according  to  the 
pleadings,  must  show  fraud  or  deceit  on  the  part  of  the 
defendant.  The  plaintiff's  counsel,  after  discussion,  elected 
to  try  the  cause  on  the  ground  of  deceit  and  a  fraudulent 
warranty. 
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The  plaintiff  purchased  the  horse  the  29th  of  October, 
1859,  for  the  sum  of  $400,  at  the  city  of  Albany,  and  sold 
him  at  the  same  place  on  the  12th  of  January,  1860,  for 
the  same  sum.  as  was  shown  on  the  cross-examination  of 
the  plaintiff,  under  objection. 

The  plaintiff  requested  the  court  to  charge  the  jury  that, 
if  they  found  that  the  defendant,  at  the  time  of  the  sale  of 
the  horse,  warranted  him  sound  in  every  respect,  except 
the  scratches,  and  they  should  find  the  horse  was  not  then 
sound,  with  that  exception,  the  plaintiff  was  entitled  to  a 
verdict  for  the  breach  of  warranty  merely,  notwithstanding 
they  should  find  the  defendant  did  not  know  of  the  unsound- 
ness  at  the  time  of  the  sale.  The  court  refused  so  to  charge 
the  jury  under  the  pleadings,  and  because  of  the  basis  on 
which  the  trial  had  been  conducted  under  the  plaintiff's 
opening  ;  to  which  decision  the  plaintiff's  counsel  excepted. 

The  court,  upon  the  defendant's  request,  among  other 
things  charged  the  jury  that  if  they  found  the  horse,  at  the 
time  of  the  sale,  had  a  mere  cold,  controllable  by  ordinary 
remedies,  it  was  not  such  an  unsoundness  as  to  constitute 
a  breach  of  a  general  warranty  of  soundness ;  to  which 
charge  and  decision  the  plaintiff's  counsel  excepted. 

SOLOMON  F.  HIGGINS,  for  appellant. 

ISRAEL  LAWTON  and  IRA  SHAFER,  for  respondent. 

By  the  court,  PECKHAM,  Justice.  This  is  an  appeal  from 
a  judgment  entered  on  a  verdict'  for  the  defendant,  at  a 
circuit  in  Albany.  The  case  is  heard  on  exceptions  ;  and 
a  motion  for  a  new  trial,  on  account  of  misconduct  in  the 
jury,  comes  on  at  the  same  time,  by  order  of  the  special 
term  where  that  motion  was  first  made.  The  first  ground 
relied  upon  in  the  exceptions  is,  that  the  court  erred  in 
refusing  to  charge  that  the  plaintiff  might  recover  in  this 
case  without  proving  fraud.  The  complaint  in  this  case 
contains  all  the  elements  of  two  distinct,  separate  causes  of 
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action — a  breach  of  warranty,  and  also  fraud  in  the  sale  of 
a  horse.  Though  perhaps  within  the  spirit  of  the  Code, 
(that  all  actions  arising  out  of  the  same  transactions  may 
be  joined,)  these  causes  might  have  been  united,  yet,  that 
having  long  since  been  settled  the  other  way,  it  is  not 
advisable  to  review  it.  (Sweet  agt.  Ingerson,  12  How.,  331.) 
The  plaintiff  was  then  called  upon  to  elect,  and  he  plainly 
gave  the  court  to  understand  that  he  elected  to  make  this 
a  complaint  for  deceit  and  fraud  in  the  sale.  After  the 
proof  had  been  closed,  and  the  trial  had  proceeded  through- 
out upon  the  basis  of  its  being  an  action  for  fraud,  it  was 
quite  too  late  to  change  position,  and  then  claim  it  to  be 
an  action  simply  for  breach  of  warranty.  The  court  very 
properly  held  the  plaintiff  bound  by  his  election. 

The  charge  was  also  unobjectionable  as  to  a  cold,  controll- 
able by  ordinary  remedies,  not  being  in  this  case  such  an 
unsoundness  as  to  constitute  a  breach  of  warranty.  I 
should  have  understood  at  the  trial,  that  the  judge  intended 
by  this  charge  to  say,  that  if  the  horse  had  a  mere  common 
cold,  not  affecting  his  general  health  or  his  use,  the  plaintiff 
could  not  recover.  If  the  charge  was  not  so  understood, 
the  plaintiff  should  have  asked  for  its  modification,  which 
he  omitted  to  do.  He  can  scarcely  be  allowed  to  take  up 
a  single,  separate  sentence  capable  of  being  differently 
understood,  and  except  to  it  without  presenting  the  modifi- 
cation he  claimed.  Understood  as  I  think  the  court  intended 
his  proposition,  there  was  no  case  made  by  the  evidence 
for  any  verdict  or  damages. 

The  last  point  made  to  reverse  the  judgment  is,  that  the 
court  erroneously  allowed  the  defendant  to  prove  on  the 
cross-examination  of  plaintiff,  the  price  for  which  he  sold 
the  horse  in  the  winter  after  the  purchase  by  the  plaintiff. 
This  was  entirely  unobjectionable  on  cross-examination. 
The  plaintiff,  on  direct  examination,  had  sworn  that  the 
horse  was  worth  but  $125  when  he  bought  him,  and  woulcl 
have  been  worth  $500,  if  he  were  as  warranted. 
YOL.  XXIII.  go 
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There  was  no  pretence  of  any  change  in  the  horse  for 
the  better,  from  the  time  of  his  purchase  to  the  time  of  the 
sale  by  the  plaintiff.  It  was,  then,  entirely  proper  to  prove 
by  a  cross-examination  of  the  plaintiff,  any  facts  that 
impeached  his  evidence.  This  fact  certainly  had  that  ten- 
dency very  strongly.  It  was  therefore  competent. 

As  to  the  motion  on  the  ground  of  irregularities  in  the 
jury.  Assuming  that  good  cause  is  shown  in  the  moving 
affidavits  for  the  motion,  they  are  very  fully  answered  by 
the  opposing  papers. 

The  motion  is  denied,  with  ten  dollars  costs,  and  the 
judgment  is  affirmed. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  JACOB  H.  MARTIN  agt.  ISAAC  ALBRIGHT 
and  others,  comm'rs  of  highways  of  New  Scotland. 

On  an  appeal  upon  exceptions  taken  to  the  decision  of  a  judge  who  has  heard  and 
decided  the  issues  founded  on  the  pleadings  to  an  alternative  mandamus,  and 
ordered  a  peremptory  mandamus  against  commissioners  of  highways,  with  costs, 
requiring  them  to  lay  out  a  certain  highway  according  to  the  decision  of  the  refe- 
rees thereon,  &c., 

Held,  that  where  the  application  for  the  alteration  of  the  highway  was  so  obscure, 
in  reference  to  the  commencement  and  termination  of  the  road,  as  to  require  oral 
testimony,  and  such  testimony  having  been  given,  and  being  conflicting,  this 
court  will  not  review  the  finding  of  the  judge  thereon,  even  though  the  weight  of 
evidence  is  apparently  against  his  decision.  . 

Where  the  judge  found  that  the  road  laid  out  by  the  referees  run  through  the 
inclosed,  improved  and  cultivated  lands  of  J.  S.,  with  the  consent  of  the  said  J. 
S.,  held,  that  this  finding  was  sustained  by  evidence  of  verbal  consent  of  all  per- 
sons being  or  claiming  to  be  occupants. 

An  occupant  or  owner  of  improved  or  cultivated  lands  has  a  right  to  notice  of  the 
time  and  place  at  which  the  commissioners  will  meet  to  decide  on  the  application 
for  the  road,  and  of  the  time  and  place  at  which  the  referees  will  meet  to  hear 
and  determine  the  appeal ;  but  such  notice  may  be  waived ;  and  is  waived  where 
such  owner  or  occupant  releases  damages. 

A  finding  by  the  judge  that  the  referees,  by  their  decision,  duly  altered  a  public 
highway,  and  did  not  lay  out  a  new  road,  is  sustained,  where  it  appears  by  the 
record  of  the  referees  that  the  application  was  for  an  alteration  of  the  highway, 
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and  that  it  was  an  alteration  which  the  commissioners  refused,  such  record  being 

the  only  evidence  that  the  termini  of  the  road  were  upon  the  same  highway. 
A  mandamus  is  the  proper  remedy  to  set  the  commissioners  in  motion  to  lay  out  a 

highway.     The  granting  of  costs  against  them,  on  allowing  the  writ,  is  a  matter 

of  discretion  in  the  court,  which  will  not  be  reviewed. 
The  relator  in  these  proceedings  is  a  competent  witness  on  the  part  of  the  people. 

Albany  General  Term,  March,  1862. 

Present,  HOGEBOOM,  MILLER  and  POTTER,  Justices. 

ON  the  15th  day  of  December,  1855,  the  relator  made 
application  to  the  commissioners  of  highways  of  the  town 
of  New  Scotland,  in  the  county  of  Albany,  to  alter  a  high- 
way therein,  commencing  at  a  turn  of  the  road  or  highway 
southeast  of  his  dwelling,  and  running  thence  in  a  south- 
easterly direction  across  the  lands  of  the  relator,  through 
the  unimproved  lands  of  William  Bennett,  to  the  road 
that  runs  to  New  Salem.  Thereupon  the  commissioners 
gave  the  notice  required  by  law,  of  the  time  and  place 
of  the  meeting  of  the  jury.  The  jury  met,  and  certified 
as  to  the  necessity  for  the  alteration,  and  delivered  their 
certificate  to  the  commissioners,  who,  after  giving  the 
notices  required  by  law,  determined  not  to  alter  the  road 
as  applied  for ;  from  which  determination  the  relator  ap- 
pealed. Referees  were  appointed,  who  reversed  the  deter- 
mination of  the  commissioners,  and  altered  the  road  as 
applied  for.  The  commissioners  refused  to  open  the  alter- 
ation, and,  on  the  application  of  the  relator,  an  alter- 
native writ  of  mandamus  was  sued  out  against  the  com- 
missioners. The  defendants  returned  as  reasons  for  not 
opening  the  alteration,  that  the  alteration  as  made  by  the 
referees  was  not  the  same,  or  substantially  the  same,  as 
that  applied  for;  that  it  was  laid  through  improved, 
inclosed  and  cultivated  lands,  without  the  consent  of  the 
owner  or  occupant,  and  without  notice  to  the  occupant  of 
the  time  and  place  at  which  the  commissioners  or  referees 
would  meet  to  decide  either  the  original  application  or 
said  appeal ;  and  that  it  was  a  new  road,  and  not  an  alter- 
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ation,  and  should  have  been  of  the  width  of  three  rods, 
and  not  of  the  width  of  two. 

The  relator  plead  to  this  return,  averring  that  the  road, 
as  laid  out  on  appeal,  is  the  same,  or  substantially  the 
same,  as  the  one  applied  for ;  that  the  same  was  laid  out 
through  the  improved  lands  of  Shafer  and  the  relator  only, 
and  that  they  consented  to  the  alteration,  and  released  all 
damages ;  that  both  had  due  notice  of  the  time  and  place 
of  meeting  of  the  commissioners  and  of  the  referees,  and 
that  the  referees,  by  their  decision,  altered  a  public  high- 
way in  said  town,  which  was  of  the  width  of  two  rods  only, 
and  did  not  lay  out  a  new  road. 

The  cause  came  on  to  be  tried  before  Judge  GOULD,  at 
the  Albany  circuit,  1861,  and  he  decided  all  of  the  issues 
in  favor  of  the  relator,  and  ordered  a  peremptory  manda- 
mus, with  costs ;  and  from  that  judgment  the  defendants 
appealed  to  this  court.  The  starting  point  in  the  appli- 
cation is  at  a  turn  of  the  road,  southeasterly  of  Martin's 
house.  The  course  of  the  alteration,  as  stated  in  the  appli- 
cation, is  a  southeasterly  one  from  Martin's  house.  The 
other  questions  involved  in  the  case  and  decided,  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

L.  TREMAIN,  for  appellants. 
IRA  SHAFER,  for  respondent. 

By  the  court,  POTTER,  Justice.  The  defendants  took  ten 
several  exceptions  to  the  findings  of  the  justice  who  tried 
the  issues  founded  on  the  pleadings  to  the  alternative  man- 
damus. We  will  examine  them  in  their  order. 

First. — "  That  the  judge  found  that  the  road  laid  out 
and  altered  by  the  referees,  and  as  set  forth  in  the  writ  of 
mandamus,  is  the  same  road  or  alteration  as  that  applied 
for  by  the  relator."  The  eastern  terminus  of  the  new  road 
is  the  same  as  that  applied  for  by  the  relator.  This  seems 
to  be  conceded.  Where  the  western  terminus  of  the  road 
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applied  for  was,  was  a  question  of  fact,  and  upon  which 
there  was  a  conflict  of  oral  evidence.  The  written  appli- 
cation was  obscure  in  this  particular,  and  oral  testimony 
became  necessary,  and  even  with  the  explanation  of  maps, 
the  place  of  beginning  is  about  as  applicable  to  the  one  as 
the  other  of  the  localities  claimed.  The  statute  (§  74)  of 
the  present  highway  act  requires  the  notice  of  the  applica- 
tion "  to  specify,  as  near  as  may  be,  the  route  of  the  pro- 
posed highway,  and  the  tracts  of  land  through  which  it  is 
proposed  to  be  laid ;"  but  the  terms  of  the  application 
itself  are  not  required  to  be  given,  nor  is  the  application 
itself  required  to  specify  the  courses  and  distances.  "  Com- 
mencing at  the  turn  of  the  road  or  highway,  southeast  of 
the  dwelling-house  of  the  undersigned,  and  runs  thence  in 
a  southeasterly  direction,"  &c.,  is  the  language  of  the 
written  application.  There  seems  to  be  two  highways,  and 
a  turn  in  each  about  or  near  to  a  southeasterly  direction 
from  the  relator's  house,  and  in  a  comparative  sense,  both 
near  to  his  dwelling ;  one  on  what  is  called  the  Tygart 
road,  the  other  more  southeasterly  ;  and  is  upon  the  road 
proposed  to  be  altered.  Unexplained  by  the  evidence,  I 
should,  perhaps,  have  selected  the  latter  ;  but  the  judge 
who  heard  all  the  evidence  in  the  case,  and  decided  the 
facts,  could  better  determine  ;  and  has  determined  it ;  and 
I  do  not  see  that  we  can  disturb  his  finding  in  this  par- 
ticular ;  and  even  were  the  weight  of  evidence  strongly  in 
favor  of  the  more  southwesterly  of  the  two  locations  in 
question,  there  was  not,  in  my  judgment,  such  an  extrava- 
gant or  material  departure  from  the  point  of  termination 
claimed  by  the  defendants,  as  to  enable  the  court  to  hold, 
as  a  matter  of  law,  that  it  was  not  substantially  the  same. 
It  was  the  same  general  course  ;  it  effected  the  same  gen- 
eral object.  The  spirit  of  the  authorities  is,  that  strict, 
technical  exactness  is  not  held  to  be  jurisdictional  to  the 
referees ;  and  their  judgment  will  not  generally  be  inter- 
fered with  if  they  exercise  a  reasonable  discretion  in  the 
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matter.  (Hallock  agt.  Woolsey,  23  Wend.,  331 ;  People  agt. 
Judges  of  Dut chess,  id.,  362,  363  ;  People  agt.  Taylor,  34 
Barb.,  484.)  The  powers  of  referees  in  such  cases  are 
somewhat  anomalous,  not  strictly  appellate.  They  may 
hear  and  decide  the  appeal,  as  well  on  facts  existing  at  the 
time  of  the  hearing  before  them,  as  upon  the  facts  existing 
at  the  time  of  the  original  application.  (People  agt.  Good- 
win, 1  Seld.,  568.)  And  in  case  of  reversing  the  decision 
of  the  commissioners,  they  may  make  such  order  in  relation 
to  laying  out  the  road,  as  in  their  judgment  the  commis- 
sioners should  have  made.  (People  agt.  Commissioners,  fyc., 
4  Seld.,  476.) 

Second. — "  That  the  judge  found  and  decided,  that  the 
road  so  laid  out  by  the  referees  was  through  the  inclosed, 
improved  and  cultivated  lands  of  John  and  Jane  Sliafer, 
with  the  consent  of  the  said  John  and  Jane  Shafer." 

This  finding  certainly  is  a  finding  of  fact,  so  far  as  relates 
to  the  land  of  the  Shafers  being  cultivated  and  improved  ; 
and  so  much  of  the  finding  as  relates  to  the  consent,  it  is  a 
finding  partaking  of  law  and  fact  combined.  There  is  evi- 
dence of  the  verbal  consent,  by  all  persons  being  or  claim- 
ing to  be  occupants,  and  I  think  the  law,  in  the  absence  of 
evidence  of  a  revocation  of  such  consent,  sustains  this  as  a 
legal  finding.  (See  Highway  Statutes,  §  73  [59  ;]  People  agt. 
Goodwin,  I  Seld.,  568.) 

Third. — "  That  the  said  Shafers  had  due  and  legal  notice 
of  the  time  and  place  at  which  the  commissioners  would 
meet  to  decide  on  the  application  of  the  relator,  and  of  the 
time  and  place  at  which  the  referees  would  meet  to  hear 
and  determine  the  appeal  of  the  relator."  It  can  hardly 
be  disputed,  as  a  legal  proposition,  that  a  party  may  waive 
his  right  to  a  statute  benefit,  or  protection;  and  though, 
without  an  express  waiver  of  notice,  the  occupant  or  owner 
of  cultivated  or  improved  lands  is  entitled  to  the  protec- 
tion afforded  by  the  notices  referred  to,  the  law  does  not, 
however,  demand  such  absurd  formalities  to  be  gone  through 
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with  as  the  actual  service  of  notice,  where  the  party  to/to, 
only,  is  interested,  himself  waives  or  releases.  The  waiver 
is  equivalent  to  notice,  and  dispenses  with  its  necessity.  I 
think  this  exception  is  not  well  taken. 

Fourth. — "  That  the  said  Shafers  duly  consented  to  the 
alteration  of  said  highway  as  made  by  said  referees,  and 
that  they  duly  released  all  damages  that  they  or  either 
of  them  were  entitled  to,  by  reason  of  the  same  passing 
through  their  lands."  The  question  of  due  consent  we  exa- 
mined in  reviewing  the  second  exception.  If  we  are  right 
in  the  view  we  took  of  that  question,  a  release  was  entirely 
unnecessary,  and  that  finding  by  the  judge  was  entirely 
immaterial. 

Fifth. — "  That  the  said  judge  found  and  decided,  that 
the  said  referees,  by  their  decision  and  determination,  duly 
altered  a  public  highway  in  the  town  of  New  Scotland,  and 
said  referees  did  not,  by  said  decision  and  determination, 
lay  out  a  new  road."  I  have  regarded  this  exception  as 
involving  the  principal  question  of  doubt  in  the  case.  The 
finding  is  a  combination  of  facts  and  of  law.  "Whether  we 
have  all  the  facts  in  the  case  before  us,  is  not  certified.  It 
is  certain  that  we  have  no  facts  to  inform  us  where  are  the 
termini  of  the  road  proposed  to  be  altered.  Whether  it 
begins  or  has  one  termination  westerly  of  Jacob  H.  Mar- 
tin's house,  and  of  the  Tygart  road,  or  whether  at  the  junc- 
tion or  union  of  the  Tygart  road  with  the  other,  westerly 
of  Martin's  house,  it  is  the  same,  or  a  different  road,  we 
are  not  shown  by  the  case  ;  and  so  also  at  the  other  end  ; 
whether  the  road  proposed  to  be  altered  terminates  at  the 
road  to  Salem,  or  continues  on,  and  how  far,  are  very 
important  facts  in  the  decision  of  the  question  whether  it 
is  an  alteration  of  a  road,  or  the  laying  out  of  a  new  road. 
If  the  highway  which  the  relator  applied  to  have  altered, 
extends  beyond  the  termini  of  the  new  road,  as  laid  out, 
then  as  both  ends  of  the  proposed  improvement  ran  into 
the  same  road  of  two  rods  in  width,  it  would  with  great 
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propriety  be  called  an  alteration  of  the  same  road.  If  both 
termini  were  upon  different  roads,  and  of  different  widths, 
it  would  not  then  be  an  alteration  of  a  highway.  The 
intention  of  the  relator,  and  his  application,  was  an  altera- 
tion. It  was  an  alteration  that  the  commissioners  refused, 
and  upon  the  legal  presumption  that  public  officers  have  per- 
formed their  duty ;  and  upon  taking  the  record  made  by 
the  referees  as  evidence,  it  was  an  alteration  of  the  present 
highway  that  they  intended  to  make.  This  record  seems 
to  be  the  only  evidence  before  us,  that  the  termini  are  upon 
the  same  highway.  Referring  to  the  application,  the  refe- 
rees say  :  "  Beginning  at  a  point  on  the  north  side  of  the 
present  highway,"  &c.  ;  and  after  detailing  the  survey,  they 
state  that  "  they  set  stakes  at  each  angle  of  said  lines,  and 
also  at  the  termination ;  the  said  line  being  meant  for  the 
center  of  said  alteration  of  said  highway,  &c.  I  find  no 
exception  to  the  effect  that  the  judge  had  not  sufficient 
evidence  to  sustain  his  finding  of  the  fact.  The  exception 
may  be  intended  to  refer  to  his  legal  conclusion  upon  the 
facts.  By  the  case  we  are  not  informed  upon  this  point. 
It  was  the  duty  of  the  appellants  to  make  this  clear.  If 
the  facts  are  sufficient,  the  legal  conclusion  is  right.  We 
ought  not  to  review  the  facts  in  obscurity.  They  are  not 
shown  to  be  insufficient  to  sustain  the  finding.  This  excep- 
tion, I  think,  is  not  available  to  the  defendants,  and  must 
be  held  not  good,  for  all  the  reasons  above  stated. 

Sixth. — The  sixth  exception  is  to  the  direction  of  the 
judge,  that  a  mandamus  should  issue,  to  compel  the  defend- 
ants to  do  what  is  therein  prescribed.  This  exception  is 
not  good,  if  we  are  right  in  our  view  of  the  former  excep- 
tions. If  they  are  overruled,  this  direction  of  the  judge 
was  right. 

Seventh. — The  seventh  exception  is  to  the  granting  of 
costs  by  the  judge.  I  think  this,  if  not  in  his  discretion, 
was  an  absolute  right,  (3  jR.  S.,  5th  ed.,  898,  §  17  ;  id., 
909,  §9.) 
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Eighth. — The  eighth  exception  is,  "  that  the  judge  did 
not  find  a  certain  fact."  The  remedy  for  this  objection  is 
by  special  motion,  to  have  it  referred  back  for  correction 
to  the  .judge  who  tried  the  action.  This  exception  is  not 
the  subject  of  review  on  appeal. 

Ninth. — The  ninth  exception  is  of  like  character  with 
the  eighth.  The  merits  of  both  the  latter  objections  are 
also  passed  upon  in  the  review  of  the  first  five  exceptions. 

Tenth. — This  exception  is,  that  the  judge  did  not  find 
that  this  road  should  have  been  laid  out  three  rods  wide. 
The  answer  to  this  exception  is,  that  he  found  it  to  be  an 
alteration  of  a  two-rod  road.  If  he  was  right  in  that  find- 
ing, this  exception  fails. 

These  are  all  the  exceptions  filed  after  the  trial.  On 
argument,  the  defendants  presented  one  other  question 
upon  an  exception  taken  during  the  trial.  The  relator, 
Jacob  H.  Martin,  was  offered  on  the  trial  as  a  witness,  and 
was  objected  to  by  the  defendants  as  party  plaintiff  with 
the  people,  and  not  competent  as  a  witness.  The  objec- 
tion was  overruled,  and  the  defendants  excepted.  This  is 
urged  here  as  a  good  objection.  This  case  was  an  issue  of 
fact  tried  in  the  supreme  court,  (3  JR.  S.,  5th  ed.,  898,  §  16,) 
upon  which  judgment  in  this  court  is  to  be  given,  (id.,  §  17.) 
It  is  called  an  action,  (id.,  ^  18,  19.)  It  would  have  been 
an  action  at  common  law.  (People  agt.  Colborn,  20  How. 
Pr.  R.,  380.)  By  the  Code,  as  amended  in  1857,  (§  399,) 
parties  "  to  actions  and  special  proceedings"  are  competent 
witnesses.  In  this  section,  the  legislature  "  did  otherwise 
provide"  in  1857,  so  that  section  471  of  the  Code  does  not 
exclude  the  provision  of  that  amendment.  This  exception, 
I  think,  is  not  well  taken. 

Upon  the  whole  case,  I  am  of  opinon  that  judgment 
should  be  affirmed. 
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SUPREME  COURT. 

THE  PEOPLE,  plaintiffs  in  error  agt.  MARY  HARTUNG,  defend- 
ant in  error. 

A  writ  of  error  in  a  criminal  case,  under  the  act  of  1852,  lies  on  behalf  of  the 
people,  as  well  from  the  supreme  court  as  from  the  court  of  appeals.  And  this, 
though  the  writ  from  the  supreme  court  is  brought  to  bring  up  a  judgment  of  the 
oyer  and  terminer  on  demurrer  to  special  pleas  interposed  to  the  trial  of  an 
indictment. 

Where  the  defendant  was  tried  and  convicted  of  the  crime  of  murder,  and  sen- 
tenced to  be  hung,  and  during  such  sentence  a  law  was  passed  by  the  legislature, 
which  repealed  the  statute  under  which  the  sentence  was  made,  and  thereby 
made  the  judgment  of  the  supreme  court — (the  sentence) — erroneous,  and  no 
other  valid  law  being  applicable  to  the  case,  the  court  of  appeals  reversed  the 
judgment  of  the  supreme  court,  for  such  error,  and  ordered  a  new  trial, 

Held,  on  demurrer,  that  the  special  pleas  of  the  defendant  interposed  against  a 
new  trial  in  the  oyer  and  terminer,  on  the  ground,  1st,  of  a  former  conviction  for 
the  same  offence;  2d,  of  jeopardy;  and  3d,  of  a  (legislative)  pardon,  could  not 
be  sustained. 

Jilbany  General  Term,  March,  1862. 

HOGEBOOM,  PEGKHAM  and  MILLER,  Justices. 

MARY  HARTUNG,  the  defendant  in  error,  at  the  June  term 
of  the  Albany  county  sessions,  was  indicted  for  the  murder 
of  Emil  Hartung,  her  husband,  by  administering  to  him 
poison.  She  was  tried  upon  the  indictment  at  the  January 
oyer  and  terminer,  1859,  and  found  guilty  as  indicted,  and 
on  the  third  day  of  March,  1859,  sentence  of  death  was 
pronounced  against  her,  and  she  was  ordered  to  be  exe- 
cuted on  the  27th  day  of  April,  1859.  A  writ  of  error  was 
issued  out  of  the  supreme  court  oh  the  23d  day  of  April, 
1859,  and  allowed  with  a  stay  of  proceedings,  by  Justice 
WRIGHT,  and  on  the  16th  day  of  December,  1859,  this 
court,  at  general  term,  affirmed  the  judgment  of  the  oyer 
and  terminer,  arid  directed  the  oyer  and  terminer  to  pro- 
ceed to  the  execution  of  the  judgment,  Justice  WRIGHT 
dissenting. 

On  the  tenth  day  of  January,  1860,  a  writ  of  error  was 
issued  out  of  the  court  of  appeals,  and  allowed  by  Justice 
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WRIGHT,  with  a  stay,  and  the  return  to  this  writ  was  filed 
in  the  court  of  appeals  on  the  third  day  of  March,  1860. 
On  the  13th  day  of  October,  1860,  the  court  of  appeals 
reversed  the  judgments  of  the  supreme  court  and  of  the 
oyer  and  terminer,  and  granted  a  new  trial  to  the  defend- 
ant in  error.  On  the  30th  day  of  September,  1861,  the 
remittitur  from  the  court  of  appeals  was  filed  by  the  dis- 
trict attorney  in  the  court  of  oyer  and  terminer  of  the 
county  of  Albany,  which  was  then  in  session. 

On  the  same  day  the  defendant,  by  leave  of  the  oyer  and 
terminer,  Justice  WRIGHT  presiding,  filed  three  special  pleas 
in  bar  to  the  indictment,  to  wit  :  A  plea  of  autre  fois  con- 
vict; a  plea  that  her  life  has  once  been  in  jeopardy ;  and  a 
plea  of  legislative  pardon,  by  reason  of  the  passage  of  the 
act  of  1860,  entitled  "  An  act  in  relation  to  capital  punish- 
ment, and  to  provide  for  the  more  certain  punishment  of 
the  crime  of  murder,"  passed  April  14th,  1860. 

On  the  same  day  the  district  attorney,  on  behalf  of  the 
people,  filed  replications  to  these  pleas,  to  wit :  to  the  two 
first,  that  the  judgment  of  the  oyer  and  terminer  had  been 
in  all  things  reversed  and  annulled  ;  and  to  the  third  plea, 
that  the  act  of  1860  had  been  repealed  by  the  act  of  1861, 
and  that  by  the  latter  act  the  provisions  of  the  Revised 
Statutes  repealed  by  the  former  act,  had  been  revived  and 
made  operative  as  to  cases  of  murder  committed  before  its 
passage. 

The  defendant  in  error  interposed  general  demurrers  to 
these  replications,  and  the  people  joined  in  demurrer.  The 
questions  raised  by  the  demurrers  were  argued  before  the 
oyer  and  terminer  on  the  20th  day  of  November,  1861,  and 
on  the  12th  day  of  December  last  the  oyer  and  terminer, 
Justice  WRIGHT  presiding,  rendered  judgment  for  the  de- 
fendant in  error  on  the  demurrers,  and  ordered  her  to  be 
discharged  from  the  custody  of  the  sheriff. 

On  the  same  day  a  writ  of  error  was  issued  out  of  the 
supreme  court,  on  behalf  of  the  people,  and  allowed  by 
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Justice  PECKHAM,  with  a  stay  of  proceedings,  and  the  return 
thereto  was  filed  in  this  court  on  the  8th  day  of  February 
last. 

The  issues  presented  by  the  pleadings  are  in  substance 
as  follows  : 

The  demurrer  book  opens  with  an  indictment  for  murder, 
in  the  usual  form  by  the  people,  against  the  defendant, 
charging  her  with  the  murder  of  her  husband,  Emil  Har- 
tung, on  the  10th  day  of  April,  1858,  the  indictment  having 
been  preferred  in  June,  1858.  No  question  is  made  as  to 
the  validity  or  legal  sufficiency  of  the  indictment.  Of 
course  it  charges  her  simply  with  the  commission  of  the 
murder,  without  any  allegation  or  suggestion  of  the  pun- 
ishment affixed  by  law  to  the  crime.  No  such  allegation 
would  have  been  proper,  inasmuch  as  the  object  of  the 
issue  to  be  presented  for  trial  was  to  ascertain  whether  the 
defendant  was  guilty  of  the  crime  charged  against  her. 

The  indictment  having,  as  appears  by  a  suggestion  to 
that  effect,  been  removed  into  the  oyer  and  terminer,  the 
defendant,  in  September,  1861,  on  leave  granted,  interposed 
three  special  pleas  in  bar  :  \,  A  plea  of  a  former  convic- 
tion for  the  same  offence  ;  2.  A  plea  of  jeopardy ;  3.  A 
pardon. 

1.  The  first  plea  alleges  that  the  defendant  having 
pleaded  not  guilty  to  the  indictment,  was  brought  to  trial 
thereon  at  the  Albany  oyer  and  terminer,  in  January,  1859, 
found  guilty  of  murder,  and  thereupon  sentenced  to  be 
hung  on  the  27th  day  of  April,  1859.  Wherefore  she  prays 
judgment  for  a  discharge  from  further  prosecution  upon 
the  said  indictment. 

To  this  plea  the  people  reply,  that  in  April  and  May, 
1859,  the  record  and  proceedings  upon  said  indictment 
were  duly  removed  into  the  supreme  court,  and  in  Decem- 
ber, 1859,  in  all  things  affirmed;  that  in  March,  1860,  the 
said  record  and  proceedings  were  removed  into  the  court 
of  appeals,  and  in  October,  1860,  in  all  things  reversed, 


NEW  YORK  PRACTICE  REPORTS.  317 

People  agt.  Hartung. 

and  a  new  trial  was  granted  to  the  defendant  upon  the 
said  indictment,  and  the  proceedings  remitted  to  the  court 
of  oyer  and  terminer,  to  be  proceeded  upon  according  to 
law  ;  that  said  record  and  proceedings  were  reversed  upon 
the  grounds  stated  in  the  published  opinion  of  the  court  as 
delivered  by  HIRAM  DENIO,  one  of  the  judges  thereof,  and 
by  reference  thereto  incorporated  in  the  said  replication. 
Wherefore  they  pray  judgment  that  the  defendant  answer 
to  said  indictment,  and  be  again  tried  thereon,  and  that 
the  people  may  prosecute  the  same,  notwithstanding  the 
trial,  conviction,  sentence  and  judgment  set  forth  in  the 
plea  of  the  said  defendant. 

To  this  replication  the  defendant  interposed  a  general 
demurrer,  and  the  people  joined  in  demurrer. 

2.  The  second  plea,  after  setting  forth  that  the  defend- 
ant pleaded  not  guilty  to  the  said  indictment,  and  was  on 
trial  convicted  thereon,  in  January,  1859,  and  in  March 
thereafter,  sentenced  to  be  hung,  alleges  that  she  thereby 
was  once  put  in  jeopardy  of  her  life  for  the  said  felony  and 
murder.  Wherefore  she  prays  judgment,  and  that  she  may 
be  discharged  from  all  further  prosecution  on  account 
thereof. 

To  this  the  people  reply,  that  after  such  trial,  convic- 
tion and  sentence,  the  said  record  and  proceedings  were 
removed  into  the  supreme  court,  and  in  December,  1859, 
in  all  things  affirmed,  and  thereafter  removed  into  the  court 
of  appeals,  and  in  October,  1860,  in  all  things  reversed,  and 
a  new  trial  granted  to  the  defendant  thereon,  and  the  pro- 
ceedings remitted  to  the  court  of  oyer  and  terminer,  to  be 
proceeded  upon  according  to  law,  upon  the  grounds  stated 
in  the  opinion  of  Judge  DENIO,  incorporated  by  reference 
into  the  said  replication.  Wherefore  they  say,  the  defend- 
ant has  not  been  once  put  in  jeopardy  of  her  life,  and  pray 
judgment  that  she  may  answer  to  the  said  indictment,  and 
be  again  tried  thereon,  and  that  the  people  may  be  per- 
mitted to  prosecute  the  same. 
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To  this  replication  there  was  a  general  demurrer  by  the 
defendant,  and  a  joinder  on  the  part  of  the  people. 

3.  The  third  plea  alleges  that  the  defendant  was  indicted, 
tried,  convicted  and  sentenced,  as  set  forth  in  the  two  pre- 
vious pleas,  and  that  thereafter,  and  on  the  14th  day  of 
April,  1860,  the  legislature  of  the  state  of  New  York  passed 
the  act  modifying  the  crime  and  punishment  of  murder, 
reciting  the  whole  of  the  same,  and  alleging  that  by  the 
force  and  effect  thereof,  the  said  felony  and  murder,  and 
the  said  indictment,  and  all  further  proceedings  thereon, 
were  discharged.  "Wherefore  she  prayed  judgment  for 
such  discharge. 

To  this  plea  the  people  reply,  that  such  proceedings  were 
had  in  the  supreme  court  and  in  the  court  of  appeals,  as 
are  set  forth  in  the  previous  replications,  and  that  the  pro- 
ceedings were  remitted,  pursuant  to  the  order  of  the  latter 
court,  to  the  court  of  oyer  and  terminer,  to  be  there  pro- 
ceeded thereon  according  to  law,  and  that  before  the 
making  and  filing  of  the  said  third  plea,  and  on  the  17th 
day  of  April,  1861,  the  legislature  passed  the  law  of  that 
year  in  relation  to  the  crimes  of  murder  and  arson,  reciting 
the  provisions  thereof  at  length,  and  alleges  that  by  reason 
of  the  premises  the  people  are  authorized  to  try  the  said 
defendant  for  the  said  felony  and  murder,  and  therefore 
pray  that  she  may  answer  the  said  indictment  and  be 
again  tried  thereon,  and  the  people  be  permitted  to  prose- 
cute the  same. 

To  this  replication  there  was  a  general  demurrer,  and 
the  people  joined  in  demurrer.  After  argument,  the  court 
of  oyer  and  terminer  held  the  replications  insufficient,  and 
the  pleas  in  bar  good  and  sufficient  to  preclude  the  people 
from  a  further  prosecution  of  the  indictment,  and  gave 
judgment  for  her  discharge.  The  people  thereupon  brought 
error  to  this  court. 

IRA  SHAFER,  district  attorney,  for  People,  fVffin  error. 
WM.  J.  HADLEY,  for  prisoner,  defendant  in  error. 
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By  the  court,  HOGEBOOM,  Justice.  This  case  arises  on  a 
writ  of  error  brought  by  the  people,  to  review  a  judgment 
rendered  in  favor  of  the  defendant  in  the  court  of  oyer  and 
terminer  of  the  county  of  Albany,  and  we  are  met  at  the 
threshold  with  the  objection  that  a  writ  of  error  from  the 
supreme  court  does  not  lie  in  behalf  of  the  people  in  a 
criminal  case.  Whatever  may  have  been  the  rule  formerly, 
and  the  authorities  are  conflicting,  I  think,  since  the  sta- 
tute of  1852,  the  objection  is  unavailable.  That  statute 
provides  (Laws  of  1852,  ch.  82)  that  "  writs  of  error  to 
review  any  judgment  rendered  in  favor  of  any  defendant 
upon  any  indictment  for  any  criminal  offence,  except  where 
such  defendant  shall  have  been  acquitted  by  a  jury,  may 
be  brought  in  behalf  of  the  people  of  this  state  by  the  dis- 
trict attorney  of  the  county  where  such  judgment  shall  be 
rendered,  upon  the  same  being  allowed  by  a  ju'stice  of  the 
supreme  court ;  and  the  court  of  appeals  shall  have  full 
power  to  review  by  writ  of  error  in  behalf  of  the  people 
any  such  judgment  rendered  in  the  supreme  court  in  favor 
of  any  defendant  charged  with  a  criminal  offence." 

The  language  is  full  and  comprehensive,  and  clearly 
embraces  a  judgment  arising  on  demurrer.  Nor  can  the 
words  of  the  statute,  by  any  fair  construction,  be  so  inter- 
preted as  to  authorize  a  writ  of  error  alone  from  the  court 
of  appeals. 

There  are  two  clauses  to  the  section  ;  they  are  connected 
by  the  copulative  conjunction ;  they  are  susceptible  of 
being  construed  as  referring  to  distinct  writs  of  error. 
Such  is  their  natural  meaning,  and  it  would  be  a  mere 
useless  repetition  of  words  if  it  were  only  intended  to 
coiifer'the  right  of  review  by  writ  of  error  in  behalf  of  the 
people,  to  the  court  of  appeals.  I  cannot  give  the  statute 
such  an  interpretation.  I  think,  therefore,  this  writ  of 
error  was  well  brought. 

Passing  then  to  the  merits.  The  brief  history  of  this 
case,  independent  of  the  pleadings,  ig,  that  the  prisoner 
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having  been  convicted  in  1859,  of  the  murder  of  her  hus- 
band, was,  by  the  court  of  oyer  and  terminer  of  Albany 
county,  sentenced  to  be  hung ;  that  on  appeal  to  the 
supreme  court,  the  judgment  was  in  the  same  year  affirmed; 
that  on  further  appeal  to  the  court  of  appeals,  that  court, 
in  October,  1860,  reversed  the  judgment,  and  ordered  a  new 
trial,  and  directed  the  proceedings  to  be  remitted  to  the 
Albany  oyer  and  terminer  for  further  action. 

The  reversal  was  made  upon  the  ground  that  the  legisla- 
ture having,  in  April,  1860,  repealed  that  section  of  the  Re- 
vised Statutes  which  prescribed  hanging  by  the  neck  as  the 
mode  of  inflicting  the  punishment  of  death,  there  was  no 
longer  any  statutory  mode  provided  for  inflicting  capital 
punishment,  and  hence  that  the  punishment  by  hanging  was 
unauthorized ;  and  also  upon  the  ground  that  the  section 
of  the  act  of  1860,  which  imposed  the  punishment  pre- 
scribed in  that  act  for  murder  in  the  first  degree,  to  wit, 
death,  preceded  by  at  least  one  year's  confinement  at  hard 
labor  in  the  state  prison,  upon  offenders  already  under  sen- 
tence of  death,  was  an  ex  post  facto  law,  and  unconstitu- 
tional and  void,  inasmuch  as  it  imposed  a  severer  punish- 
ment than  was  attached  to  the  crime  when  it  was  com- 
mitted. In  1861,  the  legislature  enacted  another  law,  by 
which  all  the  provisions  of  law  in  regard  to  the  crime  and 
punishment  of  murder,  in  force  at  the  time  of  the  passage 
of  the  act  of  1860,  were  revived,  made  operative,  and 
declared  to  be  in  full  force  and  effect  in  respect  to  offences 
committed  before  the  4th  of  May,  1860.  This  act,  if  valid, 
restored  the  provisions  of  the  Revised  Statutes,  and  the 
question  before  us,  divested  of  all  embarrassments  arising 
under  the  pleadings  is,  whether  the  prisoner  is,  under  these 
circumstances,  triable  for  the  offence  of  murder ;  and  also 
whether  there  is  any  such  crime  as  murder,  as  applied  to 
acts  committed  before  the  4th  day  of  May,  1860,  (when  the 
act  of  1860  took  effect.) 
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The  prisoner  holds  the  negative  of  these  propositions, 
and  claims  : 

1.  That  she  has  been  once  legally  tried,  and  convicted 
and  sentenced   to  death,   in  proceedings  free  from  legal 
error,  and  therefore  cannot  be  subjected  to  a  second  trial, 
nor  to  a  new  peril  of  life  or  limb. 

2.  That  the  act  of  1860  operates  as  a  pardon  of  all 
offences  previously  committed,  and  has  the  same  legal  effect 
as  a  parliamentary  or  legislative  pardon. 

3.  That  the  act  of  1861  is  inoperative  and  inapplicable 
to  her  case,  and  that  she  acquired  rights  under  the  act  of 
1860  which  cannot  be  divested  or  taken  away  by  the  act 
of  1861. 

4.  That  under  the  act  of  1861,  there  is  no  provision  for 
the  punishment  of  murder  committed  before  1860,  and  that 
the  act  of  1861  is  null  and  void. 

I  will  briefly  consider  each  of  these  propositions. 

1.  I  am  of  opinion  that  the  plea  of  a  former  conviction 
or  jeopardy  (considered  independent  of  the  act  of  1860, 
which  will  be  hereafter  examined)  cannot  be  sustained. 

The  former  conviction,  although  affirmed  in  the  supreme 
court,  was  reversed  in  the  court  of  appeals,  and  a  new  trial 
ordered.  That  reversal  proceeded  upon  the  ground  that 
there  were  errors  in  the  record;  for  although  the  judicial 
proceedings  of  the  courts  below  were  declared  to  have 
been  free  from  error  at  the  time  they  took  place,  the  sta- 
tute of  1860,  in  the  opinion  of  the  court,  stamped  them 
with  error,  which  vitiated  the  whole  proceedings,  and  pen- 
etrated the  record  itself.  It  was  as  if  the  legislature,  in 
the  exercise  of  a  competent  authority,  had  passed  an  act 
declaring  the  conviction  void,  and  annulling  the  same. 
The  statute  became  so  far  a  part  of  the  record,  that  the 
latter  must  be  read  in  connection  with  it,  and  as  explained 
or  affected  by  it.  The  court  say,  that  error  in  the  record 
"  is  ascertained  by  applying  the  law  to  the  judgment  con- 
tained in  the  record,  and  ascertaining  whether  the  latter 
VOL.  XXIII,  21 
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is  supported  by  the  former ;"  and  that  if  this  is  done  in 
connection  with  the  doctrine  "  that  when  a  statute  is 
repealed,  it  must  be  considered  as  if  it  had  never  been 
enacted,  we  cannot  fail  to  see  that  the  judgment  is  erro- 
neous." They  proceed  to  say,  in  substance,  that  the  errors 
in  the  record  are  such  as  would  cause  the  judgment  to  be 
arrested,  and  therefore  should  lead  to  its  reversal  on  error. 
They  further  say  :  "  In  conclusion,  therefore,  we  determine 
that  the  judgment  under  review  is  erroneous,  because  there 
is  not  at  this  time  any  law  which  authorizes  or  sustains  it, 
or  which  would  warrant  its  execution." 

It  is  established  by  all  the  authorities,  and  conceded  by 
the  counsel  on  both  sides,  that  if  the  judgment  is  reversed 
for  errors  in  the  record,  that  is,  because  it  is  in  itself  erro- 
neous, a  plea  of  former  conviction  or  former  acquittal  is  of 
no  avail.  There  has  been  no  legal  jeopardy,  and  no  con- 
stitutional provision  or  personal  right  is  invaded  by  sub- 
jecting the  party  to  another  trial. 

That  there  was,  in  the  opinion  of  the  court  of  appeals, 
error  in  the  proceedings,  and  such  error  as  would  not 
necessarily  be  fatal  to  a  conviction  on  a  second  trial,  is 
apparent  also  from  the  order  of  the  court  directing  a 
new  trial  to  be  had,  and  that  the  proceedings  be  remitted 
to  the  oyer  and  terminer  for  that  purpose.  Such  an 
order  the  court  of  appeals  had  jurisdiction  and  competent 
authority  to  make,  and  it  is  not  for  us,  nor  for  the  court  of 
oyer  and  terminer,  in  my  opinion,  to  question  the  correct- 
ness of  their  decision.  They  have  made  the  order,  and  are 
responsible  for  it,  and  the  duty  of  the  court  of  oyer  and 
terminer  is  to  obey  it  and  carry  it  into  effect.  No  new 
facts  have  since  arisen,  making  the  obligation  of  obedience 
to  the  mandate  of  the  higher  power  less  imperative  than  it 
was  when  the  mandate  was  issued.  Surely,  it  will  not  be 
contended  that  the  provisions  of  the  act  of  1861  alter  the 
case  favorably  to  the  prisoner.  If,  in  view  of  the  act  of 
1860,  the  court  of  appeals  were  constrained  to  order  a  new 
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trial,  it  cannot  be  pretended  that  there  was  anything  in  the 
act  of  1861  which  would  make  them  less  disposed  to  do  it. 

I  am  of  opinion,  therefore,  that  the  pleas  of  former  con- 
viction and  jeopardy  are  untenable,  and  that  the  case  must 
turn  upon  the  construction  to  be  given  to  the  acts  of  1860 
and  1861,  and  to  them,  therefore,  we  must  direct  our 
attention. 

2.  In  relation  to  the  act  of  1860,  the  substance  of  the 
argument  of  the  prisoner's  counsel,  if  I  understand  it,  is,  in 
the  first  place,  that,  so  far  as  it  attempts  to  apply  the  pen- 
alties of  that  act  to  previous  offences,  it  is  unconstitutional 
and  void. 

This  proposition  I  understand  the  court  of  appeals  to 
sustain,  and  without  examining  or  discussing  its  correct- 
ness, I  yield  to  its  authority. 

The  argument  is,  in  the  second  place,  that  inasmuch  as 
the  legislature,  by  the  act  of  1860,  expressly  repealed  sec- 
tion 25  of  that  part  of  the  Revised  Statutes,  being  the  sec- 
tion which  declares  that  the  mode  of  inflicting  capital 
punishment  shall  be  by  hanging  the  offender  by  the  neck 
until  he  be  dead  ;  and  inasmuch  as  they  did  not,  by  the  act 
of  1860,  substitute  any  other  mode  of  inflicting  capital  pun- 
ishment, and  inasmuch  as  the  Revised  Statutes  provide  (2 
R.  $.,  701,  §  16)  that  "  all  punishments  prescribed  by  the 
common  law  for  any  offence  specified  in  this  chapter,  [which 
chapter  includes  murder,]  and  for  the  punishment  of  which 
provision  is  herein  made,  are  prohibited,"  therefore  there 
is  no  mode  of  punishment  for  the  offence  of  murder  (as 
applied  to  offences  committed  before  the  act  »f  1860)  pre- 
scribed either  by  the  common  or  statute  law,  and  hence 
that  in  the  most  unfavorable  view  to  be  taken  of  the  case, 
for  the  prisoner,  murder  in  the  given  case  is  a  crime  for 
which  no  mode  of  punishment  is  prescribed,  and  for  which, 
therefore,  no  punishment  was  intended  to  be  or  can  legally 
be  inflicted. 

In  reference  to  the  construction  to  be  given  to  this  act, 
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there  are  several  matters  which  I  think  are  deserving  of 
attention. 

1.  The  crime  of  murder  is  not  abolished.     The  sections 
defining  it  in  the  Revised  Statutes,  are  not  repealed,  nor 
are  they  modified  except  by  implication,  and  only  so  far  as 
the  definition  of  the  crime  in  the  act  of  1860  differs  from 
that  contained   in  the  Revised  Statutes.     It  is  obvious, 
therefore,  that  the  wilful  and  premeditated  act  of  killing 
another,  without  just  cause,  and  with  malice  aforethought, 
was  not  intended  to  be  declared  a  lawful  or  innocent  act. 

2.  It  is  further  obvious  that  the  offence  of  murder  was, 
by  the  act  of  1860,  designed  to  be  punished  with  death. 
Section  1  declares  that  "  no  crime  hereafter  committed, 
except  treason,  and  murder  of  the  first  degree,  shall  be  pun- 
ished with  death."     Section  4  recognizes  such  punishment, 
and  the  propriety  of  a  sentence  to  that  effect,  by  declaring 
that  "  when  any  person  shall  be  convicted  of  any  crime 
punishable  with  death,  and  sentenced  to  suffer  such  pun- 
ishment, he  shall  at  the  same  time  be  sentenced  to  confine- 
ment at  hard  labor  in  the  state  prison  until  such  punish- 
ment of  death  shall  be  inflicted."     Section  5  forbids  any 
offender  to  be  executed  until  after  the  lapse  of  a  year  from 
the  sentence,  and  after  that,  authorizes  a  warrant  from  the 
Governor  "  commanding  the  said  sentence  of  death  to  be 
carried  into  execution."     Section  9  declares  that  "  the  pro- 
visions of  this  act  for  the  punishment  of  murder  in  the  first 
degree,  shall  apply  to  the  crime  of  treason."     There  are  no 
provisions  in  the  act  for  the  punishment  of  murder  in  the 
first  degree,  except  those  before  cited,  and  if  they  do  not 
authorize  the  punishment  of  death,  then  murder  in  the  first 
degree,  committed  between  the  passage  of  the  acts  of  1860 
and  1861,  is  not  punishable  at  all,  except  possibly  by  tem- 
porary imprisonment,  and    that  is  doubtful,  because   the 
sentence  of  imprisonment  must  be  contemporaneous  with 
the  sentence  of  death. 

I  think  it  may  be  safely  assumed,  therefore,  that  the  pun- 
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ishment  of  death  was  not  intended  to  be,  and  was  not, 
abrogated  by  the  act  of  1860,  but  that  on  the  contrary  it 
was  intended  to  be  preserved  and  imposed  upon  the  guilty. 
The  same  conclusion  is  arrived  at  in  the  opinion  pro- 
nounced in  the  court  of  appeals. 

3.  Suppose  no  further  legislation  had  been  had  upon  the 
subject  beyond  the  Revised  Statutes  and  the  act  of  1860, 
would  it  be  illegal  to  try  a  prisoner  lawfully  indicted  for 
the  crime  of  murder,  who  had  pleaded  not  guilty  to  such 
indictment  ?    The  crime  being  defined,  and  the  punishment 
of  death  denounced  against  it  by  law,  could  it  be  said  that 
here  was  no  offence  which  a  court  was  competent  to  try  ? 
Without  further  legislative  provision,  might  not  a  court 
sentence  the  prisoner  to  death  ?  Would  it  be  illegal  to  de- 
clare in  such  sentence  the  time  and  the  mode  in  which  the 
sentence  should  be  executed,   so  that  it  be  not  cruel  or 
unusual,  or  violative  of  any  provision  of  statute  or  common 
law  ?  Would  not  the  absence  of  any  legislative  provision 
on  the  subject  amount  to  an  implied  authority  to  the  judi- 
ciary to  regulate  the  mode  of  administering  the  punishment 
in  any  manner  consistent  with  humanity  and  law  ?     Sup- 
pose, under  the  old  law  nothing  had  been  prescribed  in 
regard  to  the  punishment  of  death,  except  that  the  party 
should  be  hung,  would  it  not  be  competent  to  the  courts  to 
fix  the  time  and  the  place  and  the  mode,  whether  public  or 
private  1     It  is  of  necessity  impracticable  to  embrace  all 
details  in  a  legislative  act,  and  so  far  as  the  legislature  are 
jilent,  I  apprehend  it  would  be  inferred  that  the  mode  and 
nachinery  of  carrying  out  the  legislative  will  were  pur- 
posely left  to  the  judiciary,  so  long  as  the  main  purpose  of 
the  act  was  subserved. 

4.  However  that  may  be,  and  whether  the  foregoing 
remarks  as  to  the  power  of  the  courts  be  well  founded  or 
not,  it  must  be  conceded  to  be  a  power  which  the  courts, 
in  the  absence  of  an  express  statute,  would  be  most  reluc- 
tant to  exercise,  and  which  ought  to  be  regulated  by  posi- 
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tive  law.  This  lias  been  attempted  to  be  done  by  the  act 
of  1861,  and  I  think  the  act  is  valid.  In  effect,  and  when 
construed  in  connection  with  the  unrepealed  portion  of  the 
act  of  1860,  it  merely  prescribes  the  mode  of  inflicting  the 
death  penalty ;  a  penalty  imposed  by  a  previous  statute. 

I  am  of  opinion  that  this  could  legally  be  done,  and 
made  applicable  to  past  offences.  It  is  merely  declaring 
how  the  punishment  of  death  shall  be  inflicted.  The  mode 
adopted  is  no  more  severe  than  was  the  mode  in  force  when 
the  crime  was  committed  ;  it  is  precisely  the  same.  So 
long  as  such  mode  was  not  cruel  or  unusual ;  so  long  as  it 
imposed  no  severer  penalty  than  was  attached  to  it  when 
the  crime  was  committed,  I  do  not  see  that  the  prisoner 
had  any  cause  to  complain.  I  think  it  contravenes  no  con- 
stitutional provision,  nor  invades  any  of  those  natural  and 
fundamental  barriers  thrown  around  life  and  liberty  by  the 
bill  of  rights.  The  court  of  appeals,  in  their  opinion,  say  : 
"  Any  change  [in  the  mode  of  punishment]  which  should 
be  referable  to  prison  discipline  or  penal  administration, 
as  its  primary  object,  might  also  be  made  to  take  effect 
upon  past  as  well  as  future  offences,  as  changes  in  the 
manner  or  kind  of  employment  of  convicts  sentenced  to 
hard  labor,  the  system  of  supervision,  the  means  of  re- 
straint, or  the  like.  Changes  of  this  sort  might  operate  to 
increase  or  mititigate  the  severity  of  the  punishment  of  the 
convict,  but  would  not  raise  any  question  under  the  con- 
stitutional provision  we  are  considering."  I  do  not,  there- 
fore, perceive  any  legal  or  constitutional  objection  to  the 
re-trial  of  the  prisoner,  unless  the  issues  raised  by  the 
pleadings  forbid  it. 

And  I  do  not  see  that  these  raise  any  new  question 
beyond  those  already  examined.  As  to  the  plea  of  a  for- 
mer conviction  and  of  former  jeopardy,  I  have  already 
expressed  the  opinion  that  they  are  unavailable  to  the 
prisoner,  because  the  former  judgment,  in  the  eye  of  the 
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law,  was  not  free  from  error,  and  because  it  was  reversed 
for  errors  in  the  record. 

It  is  suggested  in  the  argument  of  the  counsel  for  the 
prisoner,  that  the  error  book  contains  an  express  admis- 
sion that  "  the  indictment,  trial  and  conviction  were  in  all 
respects  valid  and  legal,  and  have  not  been  in  any  respect 
reversed,  or  made  void  for  any  insufficiency  or  legal  error 
therein  committed."  But  I  find  no  such  admission,  either 
in  terms  or  substance ;  on  the  contrary,  the  replications 
expressly  aver  that  the  reversal  was  founded  upon  the 
grounds  expressed  in  the  opinion  of  the  court.  I  have  also 
expressed  the  opinion,  that  the  act  of  1860  did  not  amount 
to  a  legislative  pardon  ;  that  neither  its  object  nor  its  effect 
was  to  extend  immunity  to  the  offender,  and  that  at  no 
period  since  the  alleged  commission  of  the  offence  by  the 
prisoner,  has  murder  ceased  to  be  a  crime,  or  its  commis- 
sion been  subject  to  a  milder  punishment  than  death. 
There  was,  therefore,  no  remission  of  the  offence,  either 
tacit  or  express.  The  mode  of  enforcing  the  punishment 
prescribed  in  the  act  of  1861  is  no  more  than  a  regulation 
of  the  details  and  machinery  necessary  for  the  purpose  of 
carrying  the  punishment  into  effect,  and  not  being  cruel  or 
unusual  in  its  nature,  could  have  had  no  influence  in  invit- 
ing to  or  deterring  from  the  commission  of  the  crime ;  nor 
does  it  justly  subject  the  legislature  or  the  courts  to  the 
imputation  of  passing  or  enforcing  an  ex  post  facto  law,  or 
one  which  savors  of  inhumanity  or  injustice  to  the  prisoner. 

In  my  opinion,  the  replications  are  all  good  in  substance, 
however  unartificial  they  may  be  in  form  for  attempting  to 
incorporate  with  them,  by  mere  reference,  the  whole  of  the 
published  opinion  of  the  court. 

I  think  the  judgment  of  the  court  of  oyer  and  terminer 
should  be  reversed,  and  the  several  demurrers  to  the  repli- 
cations overruled,  with  leave  to  the  defendant  to  rejoin 
thereto,  or  to  withdraw  the  special  pleas  in  bar,  and  to 
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proceed  to  trial  upon  the  plea  of  not  guilty  interposed  to 
the  indictment,  and  that  the  proceedings  be  remitted  to 
the  court  of  oyer  and  terminer,  with  directions  to  proceed 
in  the  cause  in  conformity  with  the  order  of  this  court. 

PECKHAM  and  MILLER,  J.  J.,  concurred  in  the  result  of 
the  foregoing  opinion. 

NOTE. — It  is  difficult  to  understand  upon  what  ground,  or  by  what  authority, 
the  court  of  appeals  ordered  a  new  trial  in  this  case.  After  an  able  opinion  of  the 
court,  by  Judge  DENIO,  reviewing  and  discussing  the  cases  where  judgments  were 
arrested,  because  the  laws  which  gave  the  penalties  or  created  the  offence  had  been 
repealed,  even  after  trial  and  conviction,  he  says:  "In  conclusion,  therefore,  we 
determine  that  the  judgment  under  review  is  erroneous,  because  there  is  not  at 
this  time  any  law  which  authorizes  or  sustains  it,  or  which  would  warrant  its 
execution."  Not  one  word  is  said  or  reference  made  to  any  other  error  in  the  judg- 
ment and  proceedings  brought  up  for  review.  The  law  of  1860,  as  construed  and 
applied  by  the  court,  created  the  only  error  upon  which  the  judgment  was  reversed 
and  this  error  was  fatal.  The  law  reversed  the  judgment,  and  consequently  dis- 
charged the  prisoner.  What  further  jurisdiction  of  the  case  had  the  court  of  ap- 
peals, after  announcing  what  the  law  required?  Especially  what  jurisdiction  to 
retain  the  prisoner  for  a  new  trial,  when  the  law  had  left  nothing  upon  which  a  new 
trial  could  be  based?  The  crime  and  conviction  of  murder  were  merged  in  the  judg- 
ment of  the  court  below,  and  that  judgment  was  sentence  of  death.  This  judgment, 
npon  review,  was  found  to  be  erroneous,  because  an  act  of  the  legislature  had 
stepped  in  and  repealed  the  law  under  which  it  was  made,  and  no  other  law  baling 
been  provided  to  carry  the  judgment  into  execution,  it  was  a  mere  pro  forma  act 
of  the  court  of  appeals  to  announce  the  decision  of  judgment  of  reversal,  only. — 
REP. 
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It  is  the  duty  of  the  successful  party  at  the  general  term,  to  enter,  or  cause  to  be 
entered,  formal  judgment  upon  the  decision,  at  his  own  expense,  where  the  other 
party  desires  to  appeal  to  the  court  of  appeals. 

The  clerk  of  a  court,  before  performing  any  service,  is  entitled  to  insist  on  payment 
of  the  fees  for  such  service.  If,  however,  he  performs  the  service  without  insist- 
ing on  payment  of  the  fees  therefor,  he  gives  credit  to  the  party  who  is  bound  to 
pay  them,  and  must  look  to  him  personally. 

And  the  clerk  is  bound  to  perform  each  service  required  of  him  on  being  paid  his 
fee  therefor.  He  cannot  insist  that  before  performing  some  service  required  of 
him,  he  shall  first  be  paid  his  fees  for  some  previous  service  for  which  he  has 
given  credit. 
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New  York  Special  Term,  May,  1862. 

MOTION  to  compel  party  to  enter  judgment. 

BARNARD,  Justice.  A  party  desiring  to  appeal  to  the 
court  of  appeals  from  a  decision  by  the  general  term,  is 
entitled  to  have  the  party  who  was  successful  at  the  gen- 
eral term,  enter  or  cause  to  be  entered  formal  judgment 
upon  the  decision. 

It  is,  however,  urged  in  opposition  to  this  motion,  that 
formal  judgment  has  not  been  entered  by  reason  of  the 
fault  or  omission  of  the  moving  party,  inasmuch  as  the 
clerk  refuses  to  enter  it  in  consequence  of  some  fee  claimed 
by  the  clerk  to  be  payable  for  a  previous  service  performed 
by  him  not  having  been  paid.  The  fee  in  question,  if  pay- 
able at  all,  was  in  this  case  payable  by  the  moving  party. 
The  objection  urged  would  therefore  be  fatal  to  the  motion, 
if  the  clerk  has  the  right  to  refuse  to  enter  judgment  for 
the  reason  assigned  by  him. 

The  clerk  is  entitled,  before  performing  any  service,  to 
insist  on  payment  of  the  fees  for  such  service.  In  which 
case  the  party  desiring  the  service  to  be  performed,  must 
either  pay  the  fees,  or  if  he  is  not  bound  to  pay  them,  must 
take  measures  to  compel  the  party  who  is  bound  to  pay. 
It  is  immaterial  to  the  clerk  who  pays  the  fees,  but  he  may 
refuse  to  perform  any  service  till  he  has  been  paid  for  it. 
If,  however,  he  performs  the  service  without  insisting  on 
payment  of  the  fees  therefor,  he  gives  credit  to  the  party 
who  is  bound  to  pay  them,  and  must  look  to  him  personally. 

The  clerk  is  bound  to  perform  each  service  required  of 
him,  on  being  paid  his  fee  therefor.  He  cannot  insist  that 
before  performing  some  service  required  of  him,  he  shall 
be  paid  the  fees  for  some  previous  service  for  which  he 
has  given  credit. 

If  the  clerk  is  correct  in  his  proposition  in  this  case, 
then  he  can  keep  a  running  account  in  an  action,  and  when 
a  final  judgment  comes  to  be  entered,  insist  that  the  party 
entering  it  shall  pay  the  whole  account,  whether  incurred 
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by  him  or  the  other  party ;  or  even  still  further,  he  may 
keep  a  running  account  against  an  attorney  for  a  year, 
comprising  services  in  fifty  different  actions,  and  finally 
insist,  before  entering  judgment  in  some  particular  action, 
that  the  balance  of  account  shall  be  paid.  This  has  not 
been  authorized  by  any  statute  or  principle  of  common  law. 

The  result  of  these  views  is,  that  the  clerk,  on  being  ten- 
dered his  fee  for  entering  judgment  on  the  decision  of  the 
general  term,  was  bound  to  enter  it  even  although  a  fee 
for  a  previous  service  rendered  remained  unpaid  by  either 
party. 

Motion  granted,  without  costs. 


SUPREME  COURT. 

WARD  agt.  RUCKMAN  and  others. 

A  motion  to  open  a  default — an  inquest,  taken  at  the  circuit,  will  be  denied  where 
the  excuses  are,  1st,  absence  of  a  material  witness,  and  2d,  engagement  of  counsel 
before  a  referee. 

New  York  Special  Term,  July,  1862. 

THIS  is  a  motion  to  open  a  default. 

BARNARD,  Justice.  Defendant  moves  upon  the  printed 
case  of  Ruckman  agt.  Ward,  and  upon  the  affidavits  of  Wel- 
come R.  Beebe,  Elisha  Ruckman  and  James  C.  Voorhees. 
Plaintiff  opposes  on  the  affidavits  of  Isaiah  T.  Williams, 
Henry  Ward  (three  affidavits)  and  Thomas  Sadler. 

Mr.  Beebe's  affidavit  discloses  two  professed  grounds  : 
1st.  Absence  of  a  material  witness ;  2d.  Engagement  of 
counsel,  i.  e.,  Beebe. 

The  first  ground  was  good,  if  taken  at  the  trial,  after 
due  diligence  shown.  If  it  was  not  taken  there,  it  was  a 
neglect  which  should  not  be  excused,  for  it  is  trifling  with 
the  court  to  permit  it  to  go  on  with  a  trial,  when  a  good 
reason  exists  for  its  postponement,  which  reason  the  party 
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conceals  with  the  purpose  of  bringing  it  forward  upon  a 
motion  for  a  new  trial. 

But  it  appears  from  the  affidavits  that  the  judge  at  the 
circuit  was  moved  on  that  ground  to  let  the  cause  go  off, 
and  refused.  It  was  in  the  discretion  of  the  judge,  who 
had  the  best  opportunity  to  judge  of  the  good  faith  of  the 
application,  much  better  than  the  judge  hearing  this  motion 
can  have. 

As  to  the  second  ground,  the  defendant  carefully  evades 
saying  whether  he  made  any  application  to  the  referee  to 
be  permitted  to  adjourn  for  the  purpose  of  attending  the 
circuit,  and  rests  upon  what  he  says  is  the  general  practice 
of  Mr.  Kirldand,  the  referee,  i.  e.,  to  refuse  adjournments 
on  this  ground. 

But  supposing  that  Mr.  Beebe  had  made  the  application 
and  been  refused  ;  can  it  be  supposed  that  the  circuit, 
with  all  its  costly  machinery  of  jury,  officers,  salaried 
judges,  not  to  mention  the  expenses  of  parties  and  wit- 
nesses, is  to  stand  still  for  a  referee  ? 

W.  Voorhees's  affidavit  discloses  that  the  two  grounds 
were  presented  to  Mr.  Justice  HOYT  at  the  trial,  and  passed 
upon  by  him,  he  declaring  neither  to  be  good,  and  direct- 
ing the  inquest. 

Upon  the  moving  affidavits  there  is  no  ground  for  open- 
ing the  default. 

Motion  denied,  with  ten  dollars  costs. 


SUPREME  COURT. 

SILAS  L.  MERRILL,  appellant  agt.  WILLIAM  0.  GEORGE, 
respondent. 

A  non-resident  party  to  an  action  here,  who  attends  the  court  as  a  witness,  ia 
privileged,  while  here  and  returning  home,  not  only  from  arrest,  but  from  any 
action  brought  against  him.  (This  agrees  with  Seaver  agt.  Robinson,  3  Duer, 
622.  That  case  wag  one  where  a  witness  merely,  and  not  also  a  PARTY, 
attended.) 
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Erie  General  Term,  February,  1862. 

DAVIS,  P.  J. ;  GROVER  and  HOYT,  J.  J. 

APPEAL  from  an  order  of  the  special  term  setting-  aside 
the  summons  and  proceedings  in  this  action. 

The  defendant  is  a  resident  of  the  state  of  Illinois,  and 
came  to  Buffalo  as  a  witness  in  an  action  pending  against 
himself  in  the  superior  court  of  that  city.  The  trial  of 
that  action  was  concluded  at  about  2^  o'clock  p.  M.,  and  at 
3  P.  M.  of  the  same  day,  the  plaintiff  commenced  this  action 
by  the  service  of  a  summons.  The  defendant  moved,  at 
special  term,  to  set  aside  such  service,  and  for  his  discharge 
from  the  action,  on  the  ground  that  both  as  a  non-resi- 
dent suitor  and  witness  he  was  privileged  from  the  com- 
mencement of  an  action  against  him  in  the  courts  of  this 
state,  as  well  as  from  arrest. 

The  motion  was  granted,  and  the  plaintiff  appealed. 

JOHN  C.  STRONG,  for  appellant. 
GEORGE  WADSWORTH,  for  respondent. 

I.  The  summons  is  defective  and  invalid.     No  copy  of 
the  complaint  was  served  with  it ;  in  such  case  "  the  sum- 
mons must  state  where  the  complaint  is  or  will  be  filed." 
(Code  of  Procedure,  §  130.)     This  summons  states  that  "  a 
copy  of  the  complaint  will  be  filed,"  &c.  ;  this  is  not  a  com- 
pliance with  the  statute,  which  refers  to  the  complaint,  and 
not  to  a  copy  thereof. 

II.  When  the  summons  was  served  the  defendant  was  a 
foreign  witness,  and  as  such  privileged  not  only  from  arrest 
but  from  the  commencement  of  a  suit.     A  resident  witness 
is  privileged  only  from  arrest,  and  not  from  the  service  of 
process  when  bail  is  not  required  ;  but  a  foreign  witness  is 
privileged  from  both.     This  distinction  between  a  resident 
and  foreign  witness  has  always  been  recognized  and  acted 
on^  in  this  state.     (Morris  agt.  Beach,  2  John.,  294  ;   San- 
ford  agt.  Chase,  3  Cow.,  381  ;  Hopkins  ads.  Colburn,  1  Wend., 
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292  ;  Williams  agt.  Bacon,  10  Wend.,  636  ;  Bours  agt.  Tuck- 
erman,  7  John.,  538.)  The  provisions  of  the  Revised  Sta- 
tutes (vol.  3,  5th  ed.,  p.  685,  §§  65,  66,  67,  68,  69,)  refer 
only  to  resident  witnesses,  and  there  is  nothing  in  the  Code 
affecting  this  case.  (Seaver  agt.  Robinson,  3  Duer,  622.) 

III.  That  the  person  claiming  the  privilege  as  a  witness, 
was  also  party  defendant,  cannot  divest  him  of  his  privi- 
lege.    He  did  not  attend  as  a  party,  but  as  a  witness,  and 
for  no  other  purpose,  and  is  entitled  to  all  the  rights  and 
privileges  of  a  foreign  witness.     It  is  now  well  settled  that 
a  party  who  attends  the  trial  of  his  own  cause,  solely  as  a 
witness,  is  entitled  to  witness's  fees.    (20  How.  Pr.  R.,  355  ; 
17  id.,  29  ;  8  Mb.  Pr.  R.,  127  ;  3  id.,  31  ;  7  id.,  452  ;  10 
Eng.  Law  fy  E.  Rep.,  465.)     These  cases  proceed  upon  the 
ground  that  a  party  who  attends  solely  as  a  witness,  is 
entitled  to  all  the  rights  and  privileges  of  a  witness,  and  if 
he  is  entitled  to  fees,  he  must  also  be  privileged  from  suit. 

In  Querissle  agt.  Hilliard,  (3  jibb.,  52,)  the  court  says: 
"  In  short,  by  being  a  party,  he  is  not  divested  of  any  of 
the  rights,  privileges,  or  relieved  from  any  of  the  duties  of 
a  witness." 

IV.  But  even  as  a  party  attending  from  a  foreign  state 
on  the  trial  of  his  own  action,  the  defendant  is  entitled  to 
the  privilege  claimed  here.     In  the  cases  hereinbefore  cited, 
the  party  and  witness  are  treated  as  entitled  to  the  same 
privileges.     Suitors  and  witnesses  are  protected  by  the 
court  to  the  same  extent,  eundo,  morando  et  redeundo;  there 
is  no  difference  in  their  privilege  ;  both  are  within  the 
policy  of  the  law,  and  the  privilege  is  accorded  to  each  for 
the  same  reasons.     Therefore,  as  a  foreign  witness  cannot 
be  sued  in  our  courts  while  his  privilege  exists,  a  foreign 
suitor  cannot  be  sued  while  his  privilege  exists.     One  has 
no  greater  or  higher  privilege  than  the  other.     (  Williams 
agt.  Bacon,  10  Wend.,  636  ;  BurrilVs  Pr.,  vol.  1,  pp.  92,  392, 
and  cases  cited;   Graham's  Pr.,  pp.  129-132,  and  cases  cited. 

The  common  law  rule  is  thus  laid  down  in  3  Blackstone's 
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Com.,  (side  page,)  289  :  "  Suitors,  witnesses,  and  other  per- 
sons necessarily  attending  any  courts  of  record,  upon  busi- 
ness, are  not  to  be  arrested  during  their  actual  attendance, 
which  includes  their  necessary  coming  and  returning." 

Seaver  agt.  Robi?ison,  (3  Duer,  622,  before  cited,)  is  de- 
cided in  accordance  with  this  rule,  and  is  conclusive  upon 
this  point.  ^ 

Therefore,  the  order  of  the  special  term  should  be  affirmed 
with  costs. 

By  the  court,  DAVIS,  P.  Justice.  It  is  not  denied  that 
the  defendant  in  this  case  was  privileged  from  arrest,  but 
it  is  insisted  by  the  appellant's  counsel  that  his  privilege 
does  not  extend  so  far  as  to  exempt  him  from  the  com- 
mencement of  an  action  by  non-bailable  process. 

It  is  established  by  the  cases  in  this  state,  that  where  the 
party  who  is  arrested,  while  entitled  to  the  privilege,  is  a 
resident  of  this  state,  he  will  be  discharged  from  arrest  on 
filing  common  bail  or  indorsing  his  appearance  on  the  writ ; 
but  where  he  is  a  non-resident  of  the  state,  he  will  be  dis- 
ci) arged  absolutely.  The  reason  for  this  distinction  is, 
that  in  the  former  case  the  party  being  a  resident,  could 
be  immediately  prosecuted,  and,  if  the  right  to  do  so  existed, 
arrested  again  ;  and  it  was  not  at  all  to  his  prejudice,  but 
rather  to  his  benefit,  to  require  him  to  indorse  his  appear- 
ance as  upon  a  non-bailable  process  ;  while  in  the  latter 
case  the  party  being  non-resident,  the  court  refused  to 
acquire  jurisdiction  of  his  person  by  an  illegal  arrest.  The 
effect  of  such  a  discharge  in  case  of  a  non-resident  was 
necessarily  to  dismiss  the  action,  but  it  does  not  follow 
from  this  fact  that  the  court  held  that  no  action  should  be 
commenced  without  arrest  against  a  non-resident  suitor  or 
witness. 

In  Norris  agt.  Beach,  (2  John.,  294,)  the  defendant  re- 
sided in  Connecticut ;  he  came  to  this  state  at  the  request 
of  a  party  interested  to  prove  a  will  to  which  he  was  a  sub- 
scribing witness,  and  while  returning  home  was  arrested 
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by  process  from  the  mayor's  court ;  the  court  discharged 
him  from  the  arrest,  but  without  adverting  to  the  fact  that 
he  was  a  non-resident. 

In  Sandford  agt.  Chase,  (3  Cow.,  381,)  the  defendant 
resided  in  Massachusetts,  but  being  in  this  state  was  sub- 
poenaed to  attend  as  a  witness  before  arbitrators,  and  was 
arrested  while  so  attending.  "  The  only  question,"  says 
the  court,  "  is,  whether  the  defendant  is  to  be  discharged  on 
riling  common  bail,  or  absolutely.  In  Norris  agt.  Beach,  (2 
John.,  294,)  this  court  discharged  the  defendant  from  arrest 
entirely  and  absolutely ;  in  a  subsequent  case,  (Brown  agt. 
Tuckerman,  7  John.,  538,)  he  was  discharged  on  filing  com- 
mon bail.  We  adopt  the  first  case  ;  the  privilege  of  a  wit- 
ness should  be  absolute ;  an  arrest  should  not  be  valid 
even  for  the  purpose  of  giving  jurisdiction  to  the  court  out 
of  which  the  process  issued,  more  especially  where  the  wit- 
ness is  attending  from  a  foreign  state." 

This  case,  it  is  to  be  observed,  in  effect  holds  that  resi- 
dent and  non-resident  witnesses  are  entitled  to  be  dis- 
charged from  arrest  absolutely,  and  only  intimates  that  the 
rule  is  more  especially  to  be  enforced  in  the  case  of  a  non- 
resident. 

In  the  subsequent  case  of  Hopkins  agt.  Colburn,  (1  Wend., 
292,)  the  defendant  was  attending  a  justice's  court,  out  of 
his  own  county,  as  a  suitor,  and  was  served  with  a  capias 
containing  an  ac  etiam  clause  ;  bail  was  not  demanded,  but 
he  was  required  to  indorse  his  appearance  or  be  committed. 
The  court  denied  his  motion  to  set  aside  the  arrest  and 
vacate  his  appearance,  on  the  ground  that  all  the  relief  he 
would  have  been  entitled  to  had  he  been  arrested,  would 
have  been  to  be  discharged  on  filing  common  bail.  "  This," 
says  the  court,  "  is  the  uniform  practice  of  this  court,  and 
the  only  exception  is  in  favor  of  foreign  witnesses  attend- 
ing our  courts,  in  which  cases  the  defendants  are  discharged 
absolutely." 

From  these  cases  it  is  manifest  that  the  court  designed 
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to  place  foreign  witnesses,  where  arrests  bad  been  made  in 
violation  of  their  privilege,  on  a  better  footing  than  resi- 
dent witnesses,  but  they  do  not  go  far  enough  to  settle  that 
actions  without  arrests  could  not  be  commenced  against 
them  while  under  protection  of  their  privilege. 

But  the  case  of  Seaver  agt.  Robinson,  (3  Duer,  622,)  which 
was  decided  by  Chief  Justice  OAKLEY,  after  consultation 
with  all  his  brethren,  is  precisely  in  point  for  the  defendant. 
The  defendant  in  that  case  was  a  resident  of  Rhode  Island, 
and  came  from  that  state  to  the  city  of  New  York,  to  testify 
in  an  action  pending  in  one  of  the  courts  of  that  city. 
While  waiting  for  the  cause  to  be  called,  he  was  served 
with  a  summons  out  of  the  superior  court,  and  a  motion 
was  made  in  that  court  to  set  aside  the  service  of  the  sum- 
mons on  the  ground  of  privilege.  The  court  granted  the 
motion.  Although  I  consider  the  case  as  an  enlargement 
of  the  rule  established  by  former  cases,  yet  I  am  disposed 
to  adopt  the  reasoning  of  the  learned  chief  justice  as  sound, 
and  to  follow  its  conclusions.  The  reason  for  the  original 
rule  was  not  exclusively  that  nothing  should  be  done  to 
interfere  with  the  ability  of  the  witness  to  obey  the  pro- 
cess of  the  court ;  if  that  were  so,  the  reason  would  wholly 
fail  as  soon  as  the  witness  had  testified  and  been  discharged, 
but  the  privilege  always  shielded  the  witness  while  coming 
to  and  attending  the  court,  and  while  returning  home,  and 
hence  the  rule  stands  upon  a  broader  reason,  and  was  not 
wholly  founded  in  the  necessity  of  the  court. 

It  has  always  been  the  policy  of  the  common  law  that 
witnesses  should  be  produced  for  oral  examination  and 
cross-examination  in  open  court,  and  that  parties  should 
have  the  fullest  opportunity  to  be  present  and  heard  in 
their  suits.  It  is  the  duty  of  courts  to  foster  this  policy, 
and  out  of  this  duty  sprang  the  privilege  with  which  all 
courts  have  shielded  their  suitors  and  witnesses,  eundo, 
morando  et  redeundo,  from  all  civil  arrests.  The  reason  of 
the  rule  reaches  every  obstacle  that  stands  as  a  barrier  in 
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the  way  of  the  free  attendance  of  witnesses  in  a  court  of 
justice.  Non-resident  witnesses  cannot  be  reached  by  the 
process  of  the  courts,  and  their  attendance  must  therefore 
be  voluntary ;  but  if,  while  so  attending,  the  courts  allow 
them  to  be  subject  to  actions  to  be  commenced  in  the  courts 
of  this  state,  and  thus  subjected  to  the  necessity  of  remain- 
ing or  returning  to  litigate  suits  in  a  foreign  forum,  a  most 
serious  obstacle  is  interposed  to  their  voluntary  attend- 
ance. It  would  be  intolerable  that  the  creditor  of  a  foreign 
witness  residing  in  the  same  state  with  him,  should  be  per- 
mitted to  follow  him  when  he  comes  as  a  witness  in  our 
courts,  to  harass  him  with  suits  at  a  distance  from  his 
means  of  defence.  If  this  were  merely  an  argument,  ab 
inconveniently  showing  that  the  law  should  be  changed,  it 
would  address  itself  to  the  legislature  merely,  and  would 
not  justify  us  in  enlarging  the  existing  rule.  But  I  think 
that  the  rule  as  laid  down  by  the  case  last  cited,  is  con- 
sistent with  the  reason  for  the  original  rule,  and  may  justly 
stand  upon  it ;  and  I  am  therefore  in  favor  of  affirming  the 
order  of  the  special  term. 

Order  affirmed,  with  ten  dollars  costs. 

HOYT,  J.,  concurred  ;  GROVER,  J.,  dissented. 


SUPREME  COURT. 

SHEPARD,  plaintiff  in  error  agt.  THE  PEOPLE,  defendants 
in  error. 

The  plaintiff  in  error  was  convicted  in  June,  1857,  of  arson  in  the  first  degree, 
and  sentenced  to  the  punishment  then  prescribed  by  statute,  which  was  death. 

An  act  of  the  legislature  was  passed  in  1860,  dividing  murder  into  two  degree?,  and 
provided  that  every  person  thereafter  convicted  of  murder  in  the  second  degree, 
should  be  sentenced  to  imprisonment  for  life;  and  abolished  the  punishment  of 
death  for  arson  in  the  first  degree.  It  also  made  the  punishment  for  murder  in 
the  second  degree  applicable  to  all  crimes  that  were  then  punishable  with  death, 
except  treason  and  murder  in  the  first  degree : 

VOL.  Till.  22 
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Held,  that  although  the  punishment  of  the  offence  of  which  the  plaintiff  in  error 
was  found  guilty,  existing  at  the  time  of  its  commission,  having  been  afterwards 
abolished,  and  a  new  and  totally  different  punishment  substituted  in  its  place, 
the  legislature  intended  the  act  of  1860  to  apply  the  punishment  of  imprisonment 
for  life  to  arson  in  the  first  degree,  committed  before  as  well  as  after  the  passage 
of  the  act,  and  as  the  change  was  a  mitigation  of  the  punishment,  the  act  in 
this  respect  was  not  ex  post  facto.  (This  decision  sustains  that  of  Hartung 
agt.  The  People,  22  N.  Y.  R.,  95;  but  whether  the  opinion  in  that  case  would 
sustain  this  decision,  quere  ?) 

New  York  General  Term,  May,  1862. 

WRIT  OF  ERROR  to  the  court  of  general  sessions  of  the 
city  of  New  York. 

By  the  court,  CLERKE,  Justice.  The  offence  of  which 
the  plaintiff  in  error  was  convicted  in  the  court  of  general 
sessions,  was  committed  on  the  9th  of  June,  1857.  In  April, 
1861,  he  was  tried  and  found  guilty ;  and  on  the  13th  of  the 
same  month,  the  sentence  of  imprisonment  for  life  in  the 
state  prison  was  pronounced  against  him.  The  offence,  for 
the  commission  of  which  he  was  found  guilty  and  sentenced, 
was  arson  in  the  first  degree. 

When  the  offence  was  committed,  the  punishment,  pre- 
scribed by  the  statute  then  existing,  was  death.  On  the 
14th  of  April,  1860,  an  act  was  passed,  dividing  murder 
into  two  degrees,  and  which,  among  other  things,  provided 
that  every  person  thereafter  convicted  of  murder  in  the 
second  degree,  should  be  sentenced  to  imprisonment  in  a 
state  prison  for  the  term  of  his  natural  life  ;  the  seventh 
section  abolished  the  punishment  of  death  for  arson  in  the 
first  degree  ;  and  the  ninth  section  made  the  punishment 
of  murder  in  the  second  degree  applicable  to  all  crimes 
that  were  then  punishable  with  death,  except  treason  and 
murder  in  the  first  degree.  This  section,  therefore,  included 
arson  in  the  first  degree.  The  act  of  1860  thus  changed 
the  punishment  of  arson  in  the  first  degree  from  death  to 
imprisonment  for  life. 

The  question  presented  in  the  case  before  us  is,  whether 
the  plaintiff  in  error,  at  the  time  of  his  sentence,  was  liable 
to  any  punishment ;  the  punishment  of  the  offence  of  which 
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he  was  found  guilty,  existing  at  the  time  of  its  commission, 
having  been  afterwards  abolished,  and  a  new  and  totally 
different  punishment' substituted  in  its  place. 

I.  It  is  contended,  in  the  absence  of  express  words  in 
the  statute  of  1860  manifesting  an  intent  to  make  it  retro- 
active, that  no  court  should  so  construe  it.  Undoubtedly, 
retrospective  legislation,  as  a  general  rule,  is  not  to  be  pre- 
sumed. In  the  language  of  KENT,  Ch.  J.,  in  Dash  agt.  Van 
Kleeck,  (7  John.  R.,  677,)  we  are  not  to  presume  out  of 
respect  to  the  lawgiver,  "  that  the  statute  was  meant  to 
operate  retrospectively ;  and,  if  we  call  to  our  attention 
the  general  sense  of  mankind  on  the  subject  of  retrospective 
laws,  it  will  afford  us  the  best  reason  to  conclude  that  the 
legislature  did  not  intend  in  this  case  to  set  so  pernicious 
a  precedent.  How  can  we  possibly  suppose  that  in  so 
unimportant  a  case,  when  there  were  so  strong  passions  to 
agitate,  and  so  great  interests  to  impel,  that  the  legislature 
coolly  meant  the  prostration  of  a  principle  which  has 
become  venerable  for  the  antiquity  and  universality  of  its 
sanction,  and  is  acknowledged  as  an  element  of  jurispru- 
dence ?" 

But,  no  one  can  examine  the  opinions  of  elementary  wri- 
ters and  judges  on  this  subject,  without  being  convinced 
that  the  rule  of  construction,  which  presumes  against  the 
intention  of  the  legislature  to  make  a  law  retrospective, 
applies  only  to  cases  where  a  contrary  rule  would  interfere 
with  vested  rights.  It  would  be  manifestly  unjust  to  sup- 
pose that  it  was  intended  in  any  case  to  deprive  a  citizen, 
by  a  new  law,  of  rights  which  he  had  acquired  under  an 
old  law.  To  quote  the  instance  mentioned  by  Puffendorf : 
"  If  a  law  exists  allowing  the  father  of  a  family  to  dispose 
of  property  by  will,  the  legislature  may,  without  doubt, 
restrain  this  unlimited  right  of  disposing  by  will ;  but  it 
would  be  unjust  to  take  away  the  property  acquired  by 
will  during  the  existence  of  the  former  law."  In  other 
words,  we  are  never  to  presume  any  legislative  interference 
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with  vested  rights.  But,  it  may  be  affirmed,  with  equal 
emphasis,  that  we  are  never  to  presume  any  legislative 
interference,  detrimental  to  the  good  order  and  safety  of 
society.  We  are  never  to  infer  that  the  legislature  intended 
to  absolve  from  all  punishment  persons  who  had  been 
guilty  of  the  most  odious  and  dangerous  crimes.  Can  this 
be  even  plausibly  alleged  ?  No  one  can,  surely,  maintain 
that  the  legislature,  at  the  time  it  enacted  the  statute  alter- 
ing the  punishment  of  arson  in  the  first  degree,  intended 
that  all  persons,  who  had  been  previously  guilty  of  this 
atrocious  crime,  should  be  released  from  all  liability,  and 
should  be  forthwith  exempted  from  all  punishment.  This 
would  be  little  else  than  assuming  that  they  were  as  faith- 
less to  society,  and  as  hostile  to  its  dearest  interests,  as  the 
culprits  whom  they  absolved.  But,  fortunately,  the  law 
abounds  with  principles  of  construction  that  limit  and  reg- 
ulate the  principles  which  the  counsel  for  the  plaintiff  in 
error  asserts,  and  to  which  I  have  referred.  One  of  these 
is,  when  great  public  inconvenience  will  result  from  a  par- 
ticular construction,  that  construction  is  to  be  avoided, 
unless  the  meaning  of  the  legislature  is  plain.  (Fisher  agt. 
Blight,  2  Crancfi,  386.) 

When  words  in  a  statute  are  express,  clear  and  plain, 
they  ought  to  be  understood  according  to  their  genuine 
and  natural  signification,  unless,  by  such  exposition,  a  con- 
tradiction or  inconsistency  would  arise  in  the  statute  by 
-reason  of  some  subsequent  clause,  from  whence  it  might  be 
inferred  that  the  intent  of  the  legislature  was  otherwise. 
And  this  holds  with  regard  to  penal  as  well  as  other  acts. 
(Parker,  233;  Hob.,  93-97.)  Such  construction  ought  to 
be  put  upon  a  statute  as  may  best  answer  the  intention 
which  the  makers  had  in  view  ;  for  qui  hftret  in  litera, 
hteret  in  cortice.  (Plow.,  232  ;  Kerlin  agt.  Bull,  1  Dall., 
178  ;  and  numerous  cases  quoted  in  Bacon's  Abridgement, 
under  title  Statute  S.) 

It  would  be  disregarding  and  doing  gross  violence  to 
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those  principles  to  suppose  that  the  legislature  of  this 
state,  by  the  act  of  1860,  designed  to  absolve  from  punish- 
ment all  persons  who  had  committed  the  crime  of  arson  in 
the  first  degree,  previous  to  the  passage  of  that  act. 

Undoubtedly,  "  after  the  expiration  or  repeal  of  a  law," 
to  use  the  words  of  Chief  Justice  MARSHALL,  in  Yeaton  agt. 
United  States,  (Cranch,  281,)  "  no  penalty  can  be  enforced 
or  punishment  inflicted  for  a  violation  of  a  repealed  law, 
committed  while  it  was  in  force,  unless  some  special  pro- 
vision be  made  for  that  purpose  by  statute."  But  I  hold 
that  in  the  present  case,  the  statute  of  1860  has  made  a 
special  provision  for  the  punishment  of  arson  in  the  first 
degree,  committed  previous  to  its  enactment.  As  I  have 
endeavored  to  show,  we  are  never  to  presume  that  the 
legislature  intended  to  absolve  persons  who  had  committed 
such  a  crime,  from  all  punishment ;  and,  while  there  is  any 
provision  of  the  statute  which,  by  reasonable  interpreta- 
tion, may  be  deemed  to  ignore  that  presumption,  we  cannot 
impute  such  an  intention.  The  ninth  section  contains  this 
provision  ;  and,  unless  we  gratuitously  assume  this  inten- 
tion, there  is  no  reason  why  it  should  not  apply  to  offences 
committed  before  as  well  as  after  the  passage  of  the  act. 

II.  Assuming,  then,  that  the  legislature,  by  the  act  of 
1860,  provided  for  the  punishment  of  persons  who  com- 
mitted arson  in  the  first  degree  previous  to  the  passage  of 
that  act,  by  imprisonment  in  one  of  the  state  prisons  for 
life,  is  it  of  such  a  character  as  to  make  it  unconstitutional  ? 

It  is  contended,  as  it  creates  a  new  punishment  for  the 
offence,  different  from  that  which  existed  at  the  time  when 
it  was  committed,  it  is  ex  post  facto  in  its  operation,  and 
for  that  reason  is  unconstitutional  and  void. 

I  know  it  has  been  maintained,  in  some  cases,  that  to 
abolish  the  penalty  which  the  law  attached  to  a  crime 
when  it  was  committed,  and  to  declare  it  to  be  punishable 
in  another  way,  is,  as  respects  the  new  punishment,  the 
essence  of  an  ex  pt>st  facto  law.  But  this  proposition  is 
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scarcely  warranted  by  authority.  The  elementary  writers 
define  an  ex  post  facto  law  to  be  that  which,  after  an  action, 
indifferent  in  itself,  is  committed,  the  legislature  then,  for 
the  first  time,  declares  it  to  have  been  a  crime,  and  inflicts 
a  punishment  on  the  person  who  has  committed  it,  or 
enhances  the  punishment  or  penalty  of  an  offence  after  it 
has  been  committed.  (Blackstone,  46  ;  9  Bacon's  Jlbridge- 
ment,  title  Statute  E ;  and  the  numerous  American  cases 
referred  to  in  the  Philadelphia  edition  of  the  latter  work — 
1861.)  The  definition  of  Judge  CHASE,  in  his  opinion  in 
Culder  agt.  Bell,  (3  DalL,  386,)  gives  a  somewhat  more 
comprehensive  definition.  He  says  :  "  An  ex  post  facto  law 
is  :  First,  any  law  which  makes  an  act  done  before  the 
passing  of  the  law,  and  which  was  innocent  when  done, 
criminal.  Second,  any  law  which  aggravates  a  crime,  and 
makes  it  greater  than  when  it  was  committed.  Third,  any 
law  which  changes  the  punishment  and  inflicts  a  greater 
punishment  than  the  law  annexed  to  the  crime  when  com- 
mitted. Fourth,  any  law  which  alters  the  legal  rules  of 
evidence." 

The  third  section  only  of  this  definition  can  apply  to  the 
case  before  us.  Does  the  statute  of  1860  inflict  a  greater 
punishment  than  the  law  annexed  to  the  crime  when  com- 
mitted ?  It  changes  the  punishment,  no  doubt,  but  does  it 
also — for  this  is  necessary  to  make  it  ex  post  facto — inflict 
a  greater  punishment  than  the  law  annexed  to  the  crime 
when  committed  ?  Is  the  change  from  death  to  imprisonment 
for  life  an  aggravation  of  punishment  ?  In  answering  this 
question,  we  are  not  to  speculate  upon  what  individuals 
may  prefer  under  certain  circumstances  and  in  exceptional 
instances  ;  but  we  are  to  consider  which  punishment  would 
be  preferable  in  the  general  estimation  of  mankind.  We 
are  not  to  take  the  sentiments  of  those  as  our  guide,  who, 
depressed  by  years  of  protracted  reverses,  by  cruel  disap- 
pointment, or  by  the  treachery  and  ingratitude  of  friends 
sunk  into  a  morbid  mental  condition,  prefer  death  to  life. 
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Life,  to  many,  is  a  burden,  and  even  an  agony  ;  and  how 
often  are  men  their  own  executioners  ?  But  surely  this 
condition  of  mind  is  exceptional.  Nothing,  in  the  great 
multitude  of  instances,  is  clung  to  with  more  tenacity  than 
life ;  nothing  is  regarded  with  more  dread  than  death. 
What  will  not  a  man  give  for  his  life  ?  "  All  that  a  man 
hath  will  he  give  for  his  life."  This  is  the  sentiment 
deeply  implanted  in  the  human  heart  by  the  Maker  of  it,  for 
the  wisest  purposes — the  conservation  of  life  and  the  perpe- 
tuity of  mankind.  It  would  be  a  manifest  disregard,  there- 
fore, of  sentiments  which  abide  so  deeply  in  our  nature, 
and  which  experience  teaches  that  nothing  but  a  morbid 
condition  of  the  mind  can  suppress,  to  say  that  the  change 
of  punishment  from  death  to  imprisonment  for  life  is  a 
greater  punishment ;  and  that  it  is  not,  on  the  contrary,  a 
mitigation  of  punishment.  To  say  this,  would  not  only  be 
palpably  at  variance  with  the  known  instincts  of  human 
nature,  but  would  be  contrary  to  the  whole  course  of  legis- 
lation itself,  in  all  communities,  and  under  all  forms  of  gov- 
ernment. The  dread  penalty  of  death  is  elevated  in  terror 
and  ignominy,  above  every  other  kind  of  punishment.  It 
is  reserved  for  those  crimes  which  society  most  abhors,  and 
which  it  is  most  necessary  to  discourage  by  apprehensions 
that  are  likely  to  exercise  the  greatest  influence  over  men, 
in  deterring  them  from  the  conception  and  execution  of 
such  crimes.  Legislators  well  know  that  no  apprehension 
inspires  a  more  effectual  terror  than  that  of  death  ;  and 
although  when  the  malignant  passions  are  once  aroused  to 
such  a  degree  as  to  impel  men  almost  irresistibly  to  guilty 
deeds,  this  terror  operates,  in  innumerable  instances,  to 
restrain  them  in  the  beginning,  and  to  prevent  them  from 
yielding  to  the  first  suggestions  of  crime.  I  am  aware  that 
these  views  seem  to  be  at  variance  with  those  intimated 
by  Judge  DENIO,  in  Hartung  agt.  The  People,  (22  JV*.  F.  J?., 
104,  #c.)  But  the  opinions  which  he  intimated  on  this 
point  were  not  essential  to  the  determination  of  the  case. 
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and  did  not  at  all  constitute  any  of  the  elements  of  the 
decision.  In  that  case  it  was  decided,  so  far  as  the  act  in 
question  subjected  persons  already  under  conviction  for 
murder  to  the  punishment  of  death  and  previous  imprison- 
ment at  hard  labor,  that  it  was  ex  post  facto  and  void.  In 
such  cases  the  punishment  was  undoubtedly  increased,  by 
adding  to  the  punishment  of  death  the  preliminary  punish- 
ment of  hard  labor  for  one  year.  I  think  that  this  was  as 
certainly  an  aggravation,  as  the  change  from  death  to  im- 
prisonment for  life,  in  the  case  of  arson  in  the  first  degree, 
was  a  mitigation  of  the  punishment. 

I  regard  the  distinction  made  in  the  opinion  to  which  I 
have  referred,  between  punishments  separable  and  not  sep- 
arable, as  entirely  imaginary,  and  useless  in  ascertaining 
the  intention  and  determining  the  power  of  the  legislature. 
In  what  the  judge  calls  separable  punishments,  the  punish- 
ment is  lessened  in  amount ;  as,  in  the  instance  he  states, 
where  the  punishment  is  fine  and  imprisonment,  a  law  dis- 
pensing with  either  the  fine  or  imprisonment  would  be 
reducing  the  amount  of  the  punishment.  But  may  not 
punishment  also  be  lessened  by  changing  the  degree,  as 
well  as  by  reducing  the  amount  ?  In  other  words,  may  it 
not  be  mitigated  by  changing  its  quality  as  well  as  by 
changing  its  quantity  ?  And  this,  I  have  endeavored  to 
show,  is  effected  in  the  act  of  1860,  by  changing  the  pun- 
ishment of  arson  in  the  first  degree,  from  death  to  impris- 
onment for  life. 

Being  of  the  opinion  that  the  legislature  intended,  in 
the  act  of  1860,  to  apply  the  punishment  of  imprisonment 
for  life  to  arson  in  the  first  degree,  committed  before  as 
well  as  after  the  passage  of  the  act,  and  that,  in  this  res- 
pect, the  law  was  not  ex  post  facto,  the  judgment  of  the 
court  of  general  sessions  should  be  affirmed. 
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The  plaintiff  left  her  satchel  in  the  defendants'  car,  containing  articles  valued  at 
$100.  The  conductor's  attention  being  called  to  the  fact,  he  took  charge  of  it, 
and  upon  the  return  trip  placed  it  in  the  care  of  the  receiver  of  the  road,  by 
whom  it  was  delivered  to  a  person  who  had  no  right  or  claim  to  it : 

Held,  that  the  defendants  were  bailees  for  hire  while  the  property  remained  in 
their  custody ;  and  the  property  having  come  into  their  possession  by  the  owner's 
neglect,  the  delivery  of  it  to  the  wrong  person  was  a  conversion,  and  the  defend- 
ants were  responsible,  unless  they  exercised  all  the  care  and  vigilance  that 
could  reasonably  be  expected  under  the  circumstances;  and  this  care  and  vigi- 
lance wa^  a  question  of  fact  for  the  tribunal  who  tried  the  cause,  the  finding  of 
which  would  not  ordinarily  be  disturbed  on  appeal. 

General  Term,  May,  1862. 

DALY,  F.  J.,  BRADY  and  HILTON,  J.  J. 

APPEAL  from  a  judgment  of  the  district  court. 

By  the  court,  DALY,  F.  J.  The  evidence  sufficiently 
shows  that  it  formed  a  part  of  the  business  of  the  de- 
fendants to  take  charge  of  articles  left  inadvertently  in 
their  cars  by  passengers  ;  that  by  their  custom  all  articles 
so  found  were  taken  by  the  conductors  to  the  receiver's 
office  in  Sixty-fifth  street,  and  placed  in  the  care  of  that 
officer.  This  was  an  arrangement  for  the  benefit  of  pas- 
sengers, and  though  the  defendants  may  have  received  no 
compensation  for  it  other  than  that  which  is  included  in 
the  fare  charged  for  the  conveyance  of  the  passenger,  they 
must,  in  taking  charge  of  property  so  left,  be  looked  upon 
in  the  light  of  bailees  for  hire,  who  are  bound  to  the  exer- 
cise of  ordinary  care  and  diligence.  (Powell  agt.  Myers, 
26  Wend.,  591 ;  Town  agt.  Utica  fy  Schenectady  R.  R.  Co., 
7  Hill,  47 ;  Angel  on  Carriers,  §§  75,  131,  112,  302  ;  Edw. 
on  Bailments,  35,  36.) 

This  is  not  a  gratuitous  bailment.  It  is  a  matter  of 
ordinary  convenience  for  passengers  to  carry  with  them 
light  and  portable  articles,  and  necessarily  of  very  common 
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occurrence  that  they  should  occasionally  leave  such  arti- 
cles behind  them  on  quitting  the  cars.  That  the  defend- 
ants make  it  the  duty  of  their  conductors  to  take  charge 
of  property  so  left,  and  that  they  provide  a  place  for  its 
safe-keeping,  where  the  owner  may  apply  for  it,  is  an 
arrangement  which  materially  enhances  the  security  of  this 
mode  of  travel,  and  where  it  is  adopted,  as  in  this  case,  by 
a  general  regulation,  it  must  be  deemed  as  much  a  part  of 
the  railroad  company's  business  as  the  carriage  of  the  pas- 
sengers. They  do  not  engage  for  the  carriage  of  property 
of  the  kind,  and  do  not  incur  respecting  it  the  extraordi- 
nary liability  which  the  law  imposes  upon  common  car- 
riers ;  but  the  existence  of  the  regulation  they  have 
adopted,  shows  that  they  undertake,  as  incidental  to  their 
business,  to  take  charge  of  it,  if  left  in  their  cars,  when  the 
fact  is  brought  to  their  knowledge,  and  the  specific  com- 
pensation which  they  receive  for  the  carriage  of  the  pas- 
senger is  sufficient  to  constitute  them  bailees  for  hire  while 
the  property  remains  in  their  custody. 

The  plaintiff  in  the  case  left  her  satchel  in  the  car,  con- 
taining articles  valued  at  one  hundred  dollars.  The  con- 
ductor's attention  being  called  to  the  fact,  he  took  charge 
of  it,  and  upon  the  return-trip  placed  it  in  the  care  of  the 
receiver,  by  whom  it  was  delivered  to  a  person  who  had  no 
right  or  claim  to  it. 

If  a  bailee  for  hire  deliver  a  package  by  mistake  to  the 
wrong  person,  it  is  a  conversion,  because  it  is  giving  the 
dominion  over  the  goods  to  another.  (  Toule  agt.  Harbattlc, 
Peake,  JV.  P.  C.,  49  ;  Wyld  agt.  Pickford,  8  Mea.  &  W.,  461  j 
Packard  agt.  Getman,  4  Wend.,  613.)  But  in  a  case  like 
this,  where  the  property  is  not  put  in  the  bailee's  charge 
by  the  owner,  where  it  comes  into  his  possession  through 
the  owner's  neglect,  and  where  he  may  not  know  to  whom 
it  belongs  or  by  whom  it  was  left,  he  should  not  be  held 
responsible  for  delivering  it  to  a  wrong  person,  if  he  has 
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exercised  all  the  care  and  vigilance  that  could  reasonably 
be  expected  of  him  under  the  circumstances. 

The  receiver  testified  that  about  fifteen  minutes  after 
the  satchel  was  placed  in  his  charge,  a  respectable-looking 
German  woman  came  into  the  office  and  claimed  it,  saying 
that  she  had  been  sent  there  by  her  mistress.  She  said 
the  handle  was  a  string,  a  brown  ribbon,  and  that  the 
satchel  was  a  brown  leather  one  ;  that  he  asked  her  as  to 
its  contents,  and  that  she  said  that  there  was  a  brush  and 
comb,  and  other  articles,  the  comb  lying  on  top,  two  or 
three  bottles  and  articles  belonging  to  a  lady,  and  that 
there  was  clothing.  He  stated  that  the  brush  and  bottles 
corresponded  with  her  description,  and  that  he  saw  what 
appeared  to  be  lady's  clothing  in  the  bag.  That  when  he 
produced  it  she  said  yes,  bowed  and  extended  her  hand  for 
it ;  that  he  meant  to  be  careful,  and  that  her  manner  made 
him  think  that  she  told  the  truth. 

In  cases  of  this  nature  it  is  generally  left  to  a  jury  to 
say  whether  the  circumstances  are  such  as  to  justify  the 
bailee  in  parting  with  the  property.  The  fact  relied  upon 
to  show  the  existence  of  the  want  of  diligence,  may,  even 
where  there  is  no  conflict,  be  regarded  differently  by  dif- 
ferent persons ;  they  may  be  influenced  in  their  bearing 
upon  each  other  by  the  consideration  of  a  variety  of  cir- 
cumstances, and  when  the  tribunal,  therefore,  before  whom 
the  case  was  laid  in  detail,  and  before  whom  the  witnesses 
were  examined,  comes  to  the  conclusion  that  sufficient  care 
was  not  exercised,  appellate  courts,  except  in  a  very  clear 
case,  should  not  interfere.  There  are,  in  many  instances, 
a  discretion  and  judgment  to  be  exercised  as  to  the  bearing 
and  relation  of  facts,  which  it  is  more  appropriate  to  leave 
to  the  tribunal  that  tries  the  cause,  than  to  the  one  that 
sits  in  review ;  and  impressions  as  to  the  value  of  testi- 
mony and  the  consideration  that  ought  to  be  given  to  par- 
ticular facts,  derived  from  the  manner  of  witnesses  and 
other  surrounding  circumstances,  occur  at  the  time,  that 
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have  and  should  have  weight,  of  which  the  appellate  tri- 
bunal have  necessarily  no  knowledge.  Questions,  there- 
fore, of  negligence,  the  exercise  or  the  want  of  diligence, 
involving,  as  they  usually  do,  the  consideration  of  many 
circumstances,  should  be  left  to  the  tribunal  that  tried  the 
cause,  except  where  the  error  is  very  palpable.  (Oldfield 
agt.  JV.  F.  #  Harlem  R.  R.,  3  E.  D.  Smith,  106  ;  Curtis  agt. 
Rochester,  fyc.  Railroad  Co.,  20  Barb.,  282  ;  Stover  agt. 
Gower,  6  Ship.  [Me.]  R.,  174  ;  Story  on  Bailment,  §§  11,  12, 
13,  14  ;  Jlngd  on  Carriers,  ^§  27-51.) 

The  justice  has  found  in  this  case  that  there  was  a  want 
of  proper  care  on  the  part  of  the  defendants'  agent :  and 
it  presents,  in  my  judgment,  one  of  the  class  of  cases  in 
which  his  conclusion  should  not  be  interfered  with. 

Property  left  like  this  in  a  car  in  which  there  are  other 
passengers,  is  liable  to  just  such  attempts  on  the  part  of 
dishonest  persons  to  obtain  it,  as  occurred  in  this  case. 
The  defendants'  agent  had  it  in  his  power,  before  the 
satchel  was  shown,  to  require  such  proof  of  its  identity  as 
could  be  furnished  only  by  a  person  thoroughly  acquainted 
with  its  contents.  The  outward  description  of  it  might  be 
given  by  any  one  who  had  seen  it  in  the  cars,  but  a  par- 
ticular account  of  what  it  contained  could  be  supplied  only 
by  one  who  knew  what  was  in  it.  It  would  appear  not  to 
have  been  locked,  as  the  receiver  looked  into  it,  and  this 
was  an  additional  reason  for  exercising  greater  caution, 
and  requiring  such  a  statement  of  its  contents  as  would 
reasonably  justify  the  conclusion,  if  given,  that  the  person 
applying  was  entitled  to  it.  Tbe  woman  is  declared  to 
have  said  that  there  was  a  brush  and  comb  ;  and  the 
receiver  when  examined  upon  the  direct,  stated  that  the 
brush  and  bottles  corresponded  with  her  description,  but 
when  cross-examined  he  said  that  he  did  not  see  a  lady's 
hair-brush  ;  that  the  only  brush  that  he  saw  was  a  tooth- 
brush. The  justice,  assuming  that  he  believed  the  state- 
ment, may  have  been  of  the  opinion  that  the  woman  meant, 
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when  she  spoke  of  a  brush  and  comb,  to  convey,  from  the 
union  of  the  two,  that  it  was  a  hair-brush.  And  as  the 
only  brush  that  the  receiver  saw  was  a  tooth-brush,  that 
that  should  have  awakened  his  suspicion.  But  there  was 
also  evidence  on  the  part  of  the  plaintiff  that  may  have 
induced  the  justice  to  discredit  the  whole  of  that  part  of 
the  receiver's  statement  in  which  he  testified  that  the 
woman  identified  articles  contained  in  the  satchel.  He 
said  that  the  brush  and  bottles  corresponded  with  her  des- 
cription, having  previously  stated  that  she  mentioned  two 
or  three  bottles.  Now  the  plaintiff  testified  as  to  the  con- 
tents of  the  satchel.  She  swore  that  she  remembered  what 
was  in  it,  and  she  produced  a  copy  of  a  list  of  the  articles 
Avhich  it  contained,  made  out  by  herself  at  the  time  of  the 
loss,  and  in  this  list  there  was  neither  brush,  bottles  nor 
tooth-brush.  These  articles  the  woman  is  said  to  have 
specifically  identified,  while,  according  to  the  plaintiff's 
testimony,  the  satchel  contained  no  articles  of  the  kind. 
Here  there  was  a  serious  conflict,  and  if  the  justice  believed 
the  plaintiff's  enumeration  of  the  contents  to  be  correct,  it 
was  calculated  to  throw,  discredit  upon  the  truth  of  the 
receiver's  statement.  This  officer  says  that  the  woman's 
manner  made  him  think  that  she  told  the  truth,  and  the 
justice  may  have  thought  that  he  relied  rather  upon  that 
than  upon  what  was  within  his  power — such  a  description 
of  what  was  in  the  satchel  as  could  not,  in  all  probability, 
have  been  given  by  the  dishonest  woman  who  obtained  it. 
It  could  easily  have  been  examined,  and  as  it  was,  accord- 
ing to  the  plaintiff's  testimony,  a  "  little  satchel,"  and  con- 
tained a  number  of  valuable  articles,  such  as  a  gold  chain, 
lava  and  pearl  ear-rings,  a  jeweled  bracelet,  expensive  em- 
broidered handkerchiefs,  head  ornaments,  a  lace  collar,  &c., 
it  would  have  given  very  little  trouble  to  have  ascertained 
what  was  in  it,  and  to  have  adopted  such  a  course  as  would 
have  tested  at  once  whether  the  woman  knew  anything  or 
not  about  these  articles.  If  the  receiver  delivered  the 


350        NEW  YORK  PRACTICE  REPORTS. 

Crounse  agt.  Fitch. 

satchel  to  her  without  any  preliminary  inquiry  as  to  its 
contents,  it  was  certainly  a  want  of  proper  care.  The  jus- 
tice may  have  been  of  that  opinion,  and  we  cannot  say 
upon  the  evidence  that  he  erred  in  arriving  at  such  a  con- 
clusion. The  existence  or  the  absence  of  negligence  was, 
upon  the  evidence,  eminently  a  question  for  him  alone. 

Several  objections  were  made  to  the  introduction  of  tes- 
timony, but  the  only  one  of  which  the  defendant  now  makes 
a  point  is,  in  the  court's  allowing  the  plaintiff  to  show  what 
the  starter  said  to  her  when  she  went  to  inquire  after  the 
satchel.  It  is  unnecessary  to  discuss  whether  this  was 
admissible  or  not.  It  was  proved  by  the  defendants'  wit- 
nesses that  the  receiver  had  the  bag  in  his  custody,  and 
the  declarations  or  statement  of  the  starter  as  to  where 
and  with  whom  he  had  seen  it,  and  where  it  had  been 
taken  to,  was  wholly  immaterial.  The  only  questions  in 
the  case  were,  whether  the  receiver  acted  negligently  in 
giving  it  up,  and  its  value ;  and  upon  these  questions  the 
tetimony  could  have  no  bearing. 

The  judgment  should  be  affirmed. 


SUPREME  COURT. 

CONRAD  A.  CROUNSE  and  WILLIAM  CROUNSE,  respondents 
agt.  EBENEZER  H.  FITCH,  impleaded  with  PETER  A. 
CROUNSE,  appellant. 

This  was  a  motion  for  a  new  trial  on  exceptions.  The  principal  question  in  the 
case  was,  whether  the  plaintiffs  purchased  or  paid  the  joint  and  several  promis- 
sory note  made  by  the  defendants  to  one  Ogsbury,  and  upon  which  the  defendant 
Fitch  was  a  mere  surety  for  the  defendant  Crounse,  who  was  a  brother  of  the 
plaintiffs.  The  exceptions  were  taken  on  the  trial  by  the  defendant  Fitch,  to  the 
rejection  and  admission  of  testimony  by  the  judge  bearing  upon  the  question 
before  stated — whether  the  plaintiffs,  at  the  request  of  the  defendant  Crounse, 
their  brother,  paid  the  note  to  Ogsbury,  or  whether  they  purchased  it  of  him. 
The  offers  and  rejection  of  testimony  contained  in  the  exceptions,  cannot  be  more 
succinctly  and  intelligibly  stated  than  in  the  statement  of  the  case,  and  the 
opinion  of  the  court. 
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Albany  General  Term,  March,  1862. 

HOGEBOOM,  POTTER  and  MILLER,  Justices 

MOTION  for  new  trial  on  exceptions.  This  case  was  tried 
at  the  Albany  circuit,  before  Mr.  Justice  GOULD  and  a  jury, 
January  15th,  1861,  and  resulted  in  a  verdict  for  the  plain- 
tiffs ;  whereupon  the  judge  ordered  that  the  case  should 
be  heard  on  exceptions  at  the  general  term  in  the  first 
instance.  On  a  former  trial,  the  defence  was  excluded  by 
Mr.  Justice  GOULD,  and  a  new  trial  ordered  by  the  general 
term.  'The  action  was  brought  on  a  joint  and  several  pro- 
missory note  for  $140,  dated  January  14,  1856,  signed  by 
defendants,  and  payable  to  Alexander  and  Jacob  Ogsbury, 
or  bearer,  three  days  after  date. 

Fitch  answered,  setting  up  :  1.  That  he  signed  as  surety 
for  Peter  A.  Crounse  ;  and  while  the  defendant,  Peter  A. 
Crounse,  was  solvent,  Fitch  requested  the  holders  to  pro- 
secute and  collect  it  of  Peter  A.  Crounse,  which  they  neg- 
lected to  do  until  the  said  Peter  became  insolvent.  2.  The 
payment  of  the  note  by  Peter  A.  Crounse. 

It  appears  that  this  note  was  given  to  Messrs.  Alexander 
and  Jacob  Ogsbury,  for  a  yoke  of  cattle  purchased  by  Peter 
A.  Crounse,  and  signed  by  Fitch  as  his  surety  ;  that  David 
H.  Ogsbury  acted  as  agent  for  the  payees  ;  that  the  plain- 
tiffs were  brothers  to  Peter  A.  Crounse. 

Evidence  was  then  given,  showing  or  tending  to  show, 
and  also  to  disprove  the  facts  set  up  in  the  first  defence. 
Plaintiffs  came  into  possession  of  the  note  in  December, 
1856,  prior  to  which  time,  and  during  that  month,  the 
request  to  prosecute  had  been  made  to  the  agent,  David  H. 
Ogsbury,  by  Fitch.  The  defendant  gave  evidence  to  show 
that  at  the  time  of  such  request,  Peter  was  solvent,  and 
afterwards  became  hopelessly  insolvent ;  and  this  evidence 
was  rebutted  on  the  part  of  the  plaintiffs. 

In  December,  1856,  Peter  A.  Crounse  kept  the  Clinton 
Hotel  in  Albany,  and  the  plaintiffs,  his  brothers,  were  part- 
ners in  business  in  Albany.  After  Fitch  had  given  the 
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notice  to  Ogsbury  to  collect  the  note,  Ogsbury  called  on 
Peter  for  its  payment,  and  the  next  day  Peter  and  Ogsbury 
went  to  the  plaintiffs'  store,  when  the  plaintiffs  paid  to 
Ogsbury  the  amount  of  the  note  in  suit.  The  effect  of  that 
transaction  was  the  principal  question  in  the  case.  The 
defendant  claimed  that  this  was  a  payment,  by  the  plain- 
tiffs, of  the  note  for  their  brother,  while  the  plaintiffs 
claimed  that  it  was  a  purchase  of  the  note  from  Ogsbury. 
Various  exceptions  were  taken  on  this  branch  of  the  case, 
as  hereafter  stated,  viz  : 

1.  The  judge  excluded  evidence  that  Peter  told  Ogsbury 
if  he  would  call   the  next  morning  he  would  borrow  the 
money.     It  further  appeared  that  the  next  morning  Peter 
said  he  would  go  and  borrow  the  money. 

2.  Also,  that  Ogsbury  understood  the  payment  made  to 
him  by  the  plaintiffs,  as  a  payment  of  the  note  by  them  for 
Peter,  and  not  as  a  sale  of  the  note  to  plaintiffs. 

3.  Also,  he  excluded  an  answer  to  the  following  ques- 
tion to  Ogsbury,  "  Did  you  ever  sell  that  note  to  the  plain- 
tiffs or  either  of  them  ?"  on  the  ground  that  it  called  for 
an  opinion  on  a  matter  of  law,  and  that  the  facts  which 
there  occurred  must  govern  the  character  and  legal  effect 
of  the  transaction. 

4.  The  following  question  was  then  put  to  Ogsbury  : 
"  Did  you  ever  deliver  that  note  to  the  plaintiffs,  or  either 
of  them  ?"  which  was  excluded  by  the  court  as  giving  an 
opinion  as  to  the  legal  effect  of  his  acts. 

5.  The  judge  also  excluded  proof,  that  as  Ogsbury  and 
Peter  left  the  store,  Peter  sent  word  to  Fitch  that  the  note 
was  paid,  this  being  in  the  absence  of  the  plaintiffs. 

6.  The  judge  allowed  proof  of  a  conversation  between 
the  plaintiffs  at  the  store,  not  in  the  presence  or  hearing  of 
Ogsbury,  and  just  before  the  payment  or  transfer  of  the 
note,  whereby  it  appeared  that  William  told  Conrad  that 
if  they  had  the  money  to  spare,  they  had  better  buy  the 
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note;  that  they  might  as  well  have  the  money  at  interest  as 
lying  in  the  bank,  and  that  Fitch  was  perfectly  good. 

7.  He  also  refused  to   strike  out  this  evidence  after  it 
appeared  that  it  was  a  conversation  between  the  plaintiffs 
in  the  absence  of  the  defendants. 

8.  The  plaintiffs  having  called  Peter  as  a  witness,  and 
Peter  having  been  cross-examined  as  to  whether  he  bor- 
rowed the  money  of  the  plaintiffs,  and  as  to  whether  he  did 
cot  at  that  time  tell  Ogsbury  the  note  was  paid,  and  he 
should  tell  Fitch  it  was  paid,  the  judge  excluded  evidence, 
claimed  to  be  impeaching  evidence,  that  Crounse  did  there 
say  it  was  paid,  and  he  wanted  Ogsbury  to  tell  Fitch  so, 
on  the  ground  that  the  evidence  was  incompetent,  and  that 
Crounse's   statement  was    conclusive,    and    could    not   be 
contradicted,  as  it  was  on  a  collateral  point.     The  same 
kind  of  proof,  when  offered  to  be   shown  by  Fitch,  was 
excluded. 

The  following  exceptions  were  taken  by  the  defendant, 
relating  to  evidence  bearing  on  the  question  of  Peter's  sol- 
vency, viz  : 

1.  John  McEwen  having  given  evidence    as  to  Peter's 
pecuniary  circumstances,  and  that  he  sold  to  him  in  No- 
vember or  December,  1856,  the  lease,  furniture  and  liquors 
of  the  Clinton  Hotel,  for  $3,000,  the  judge  allowed  proof  of 
what  the  furniture   brought  at  public  sale  the  following 
spring. 

2.  Peter  was  allowed  to  state  whether  he  paid  to  Me 
Ewen  the  balance  on  the  chattel  mortgage  after  the  sale 
in  the  summer  of  1857. 

IRA  SHAFER,  for  plaintiff's,  respondents. 

LYMAN  TREMAIN,  for  defendant  Fitch,  appellant. 

By  the  court,  HOGEBOOM,  Justice.     The  first  point  made 
by  the  defendant  for  a  new  trial,  is  the  alleged  error  of 
the  judge  in  excluding  the  declaration  of  the   defendant, 
VOL.  XXIII.  23 
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Peter  A.  Crounse,  to  David  H.  Ogsbury,  the  agent  of  the 
plaintiffs,  on  Christmas  eve,  that  if  he  (said  agent)  would 
come  the  next  morning,  he  could  borrow  the  money.  This 
was  apparently  offered  to  show  that  he  would  borrow  the 
money  to  pay  the  note.  I  think  the  evidence  was  rightly 
rejected. 

1.  It  was  the  declaration  of  the  defendant  as  to  his  in- 
tended action  at  a  future  time,  designed  to  affect  unfavor- 
ably the  rights  of  the  plaintiffs  in  the  action.     This,  prima 
facie,  would  make  it  inadmissible. 

2.  Though  made  to  the  agent  of  the  then  holders  of  the 
note,  I  think  it  was  inadmissible  to  affect  the  present  plain- 
tiffs, as  it  did  not  accompany  an  act  in  regard  to  which 
the  defendant  had  a  right  to  inquire.     If  I  understand  the 
offer,  it  did  not  apply  to  the  occasion  when  the  agent  of 
the  Ogsburys  demanded  payment  of  the  note,  but  to  a  sub- 
sequent occasion,  after  the  defendant,  Peter  A.  Crounse, 
had  requested  the  plaintiffs  to  cash  the  note,  and  they  had 
refused. 

3.  It  maybe  doubted  whether  the  testimony  would  have 
been  admissible,  even  if  it  had  occurred  on  the  first  men- 
tioned occasion.     I  do  not  see  why  the  declarations  of  one 
of  the  defendants,  made  at  a  time  when  he  was  called  on 
for  payment,  as  to  his  intention  to  provide  for  the  payment 
subsequently,  should  be  admitted  to  prejudice  the  subse- 
quent holders  of  the  note,  who  claimed  that  such  subse- 
quent transaction  was  in  fact  a  purchase  by  them  from  the 
previous  holders,  instead  of  a  payment  by  them  for  the 
benefit  of  one  of  the  defendants. 

4.  Besides,  the  defendants  got  the  benefit  of  the  offered 
testimony  substantially  by  proving  the  declaration  of  the 
defendant  Peter,  made  the  next  morning,  that  he  would  go 
and  borrow  the  money.     This  was  quite  as  effective  for 
their  benefit  as  would  be  a  declaration  made  the  previous 
evening  of  his  intent  to  do  so. 

II.  I  think  the  judge  properly  overruled  the  defendant's 
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offer  to  prove  by  Ogsbury  that  he  understood  the  transac- 
tion by  which  the  plaintiffs  claimed  to  have  acquired  a 
title  to  the  note  by  purchase,  to  have  been  a  payment  of 
the  note  by  them  for  Peter.  The  transaction  must  be 
judged  of  by  the  facts,  and  declarations  made  contempo- 
raneously with  the  transaction,  or  at  least  so  near  to  it  as 
properly  to  characterize  it,  and  not  by  the  opinion  or  con- 
clusion of  the  witnesses  as  to  the  legal  effect  of  such  facts 
and  declarations — the  very  conclusion  which,  under  the 
law  and  the  evidence,  the  jury  were  to  draw  from  all  the 
circumstances  of  the  case,  and  which  was  the  turning  point 
of  the  entire  litigation, 

III.  The  same  considerations  dispose  of  the  question  put 
to  the  same  witness,  whether  he  sold  the  note  to  the  plain- 
tiffs.    In  ordinary  cases,  where  the  question  was,  whether 
certain  facts  really  occurred  or  not,  it  might  perhaps  be 
unobjectionable   to  put   the  question  in  that  form  ;  but 
where,  as  in  this  case,  the  question  was,  whether  conceded 
facts,  or  facts  clearly  proved,  made  out  a  sale  or  not,  in 
contemplation  of  law,  it  was  not  improper  in  the  judge  to 
confine  the   parties  in  the  evidence  to  what  was  strictly 
matter  of  fact,  leaving  to  the  court  thereafter  to  apply  the 
proper  rules  of  law  thereto.     This  was  perhaps   a  case 
where  a  proper  regard  to  the  rights  of  the  parties  required 
a  careful  observance  of  this  rule. 

IV.  For  like  reasons,  the  evidence,  whether  the  witness 
ever  delivered  the  note  to  the  plaintiffs,  was  properly  over- 
ruled.     Under    the    circumstances,    the  judge    had    some 
reason  to  conclude  that  the  inquiry  was  designed  to  call 
out,  to  some  extent,  the  opinion  of  the  witness,  and  there- 
fore  properly  limited  the  range  .of  inquiry  to  pure   and 
unmixed  questions  of  fact :  and   although   the  judge  ex- 
cluded the  question  put  as  to  whether  the  witness  delivered 
the  note,  the  witness  went  on  to  answer  to  the  question, 
first,  before  the  judge  excluded  it,  and  secondly,  after  he 
excluded  it,  that  he  did  nothing  else  with  the  note  than 
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lie  had  previously  stated  ;  thus  making  it  evident  that  all 
the  facts  bearing  on  the  question  of  delivery,  so  far  as  they 
were  within  his  knowledge,  were  before  the  court  and  jury. 
The  defendant  was  not,  therefore,  legally  prejudiced,  and 
the  exceptions  must  fail.  (People  agt.  Wiley,  3  Hill,  194, 
214,  215  ;  Shorter  agt.  People,  2  Corns:,  173,  204.) 

V.  The  declaration  of  the  defendant  Crounse  to  Ogsbury, 
the  agent  of  the  former  holders  of  the  note,  requesting  him 
to  state  to  his  co-defendant  that  the  note  was  paid,  was 
rightfully  rejected. 

1.  It  was  not  a  part  of  the  res  gestce,  the  transaction 
having  been  completed. 

2.  It  was  not  made  in  the  presence  of  the  plaintiffs,  and 
prejudiced  their  rights. 

VI.  The  most  difficult  question  in  the  case   seems  to 
arise  on  the  evidence  admitted  by  the  judge,  of  a  conver- 
sation between  the  two  plaintiffs  themselves,  favoring  the 
purchase  of  the  note.     It  was  apparently  immediately  prior 
to  the  transaction  of  purchase  or  payment,  if  not  a  part  of 
it ;  but  it  was  not  in  the  presence  of  either  of  the  defend- 
ants.    I  am  inclined,  on  the  whole,  to  think  it  competent. 

1.  It  was  so   near  the   actual   transaction  that  it  may, 
with  some  propriety,  be  said  to  have  been  a  part  of  it.     It 
immediately  preceded  it,  and  doubtless  led  to  it,  and  was 
itself  preceded  by  a  conversation  with  one  of  the  defend- 
ants and  the  agent  of  the  former  owners  of  the  note. 

2.  It  had  direct  and  immediate  relation  to  the  object  of 
the  interview  sought  by  the  last  named  persons,  and  mate- 
rially aided  to  give  character  and  point  to  the  act  of  pur- 
chase   or    payment   which    followed    directly    afterward. 
Looked  at  in  this  view,  it  had  a  nearer  connection  with 
the  subject  in  hand,  and   tended  more   clearly  to   throw 
light  on  it,  than  some  adjudicated  cases  in  which  the  evi- 
dence has  been  admitted.     (See  Stoval  agt.  Farm,  fy  Mech. 
Bank,  8  Smedes  fy  Marshall,  305  ;  Allen  agt.  Duncan,  11 
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Pick.,  308,  309,  3l6  ;  Rice  agt.  Bancroft,  11  Pick.,  469  ;  1 
Ph.  Ev.,  Albany  ed.  1859,  185,  note  80,  188,  note  81.) 

3.  The  fact  of  purchase  or  of  payment  depends  somewhat 
upon  the  intent  of  the  persons  advancing  the  money.  It 
was  not  material  to  the  Ogsburys  whether  the  note  was 
extinguished  or  transferred.  It  was  a  transaction  between 
the  holders  of  the  note  and  third  parties  (the  plaintiffs,) 
in  which  the  defendants  (the  makers  of  the  note)  were  not 
directly  concerned.  I  incline  to  think  the  payment  of  the 
money  by  the  plaintiffs  to  the  Ogsburys  would,  unexplained, 
import  a  transfer  and  not  a  payment  of  the  note.  The  evi- 
dence, therefore,  would  not  seem  to  have  been  injurious  to 
the  defendants,  because  it  only  favored  a  conclusion  which 
was  a  legitimate  one  from  the  transaction  itself,  without 
this  added  testimony.  I  am  inclined,  on  the  whole,  to 
regard  the  admission  of  this  evidence  as  not  of  such  a  cha- 
racter as  to  demand  a  new  trial  for  that  reason. 

VII.  The  declarations  of  the  defendant  Peter  A.  Crounse, 
which  on  the  former  part  of  the  trial  had  been  rejected  as 
direct  evidence  of  payment  of  the  note,  as  against  the  plain- 
tiffs, were,  in  a  subsequent  stage  of  it,  again  offered  to  coun- 
tervail the  effect  of  his  testimony  after  he  had  been  exa- 
mined as  a  witness  for  the  plaintiffs.  They  were  rejected 
by  the  judge,  and,  I  think,  properly. 

1.  On  examining  the  testimony  of  Peter,  on  the  part  of 
the  plaintiffs,  it  would  appear  that  they  carefully  abstained 
from  asking  him  any  questions  about  the  payment  or  non- 
payment of  the   note.     The  testimony  is  not,  therefore, 
admissible  for  the  purpose  of  impeaching  his  testimony  as 
given  on  his  direct  examination. 

2.  On  his  cross-examination  he  did  deny  that  he  had  told 
Ogsbury  to  tell  Fitch  the  note  was  paid.     But  I  think  this 
did  not  justify  the  defendants  in  calling  Ogsbury,  or  some 
other  person,  to  contradict  him  on  this  point.     It  came  out 
on  the  defendants'  and  not  on  the  plaintiffs'  examination. 
The  fact  itself,  whether  he  had  made  such  a  declaration, 
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was  a  collateral,  and  not  a  direct  or  primary  fact  in  the 
case.  And  although  it  would  have  been  pertinent  enough, 
if,  on  the  plaintiffs'  direct  examination,  he  had  sworn  the 
note  was  not  paid,  yet  I  think  the  defendants  could  not, 
without  examining  him  at  all  on  the  question  of  payment, 
call  out  simply  his  declarations  on  that  subject,  thus  making 
him  their  own  witness  to  that  extent,  and  then  claim  the 
right  to  contradict  him  on  that  point  by  independent  evi- 
dence. (See  Harris  agt.  Wilson,  7  Wend.,  57  ;  Lawrence 
agt.  Barker,  5  Wend.,  301,  302 ;  2  Ph.  Ev.,  Albany  ed.  of 
1859,  902,  903  ;  2  Ph.  Ev.,  970.) 

VIII.  The  proof  of  what  the  furniture  of  the  defendant 
Peter  A.  Crounse  (whose  solvency  or  insolvency,  at  the 
time  of  the  request  to  prosecute,  was  a  material  question  in 
the  case,)  brought  at  a  public  sale,  a  few  monts  afterwards, 
when  it  appeared  it  had  not  materially  deteriorated,  was 
admissible  evidence  on  the  question  of  value,  within  the 
rule  laid  down  in  Campbell  agt.  Woodworth,  (20  JV*.  Y.  R., 
499.) 

I  have  thus  considered  all  the  material  exceptions  on 
which  the  defendant  relies,  and  am  of  opinion  that  none  of 
them  are  well  taken.  The  case  seems  to  have  been  closely 
tried  and  fairly  submitted  to  the  jury,  and  I  think  their 
verdict  in  favor  of  the  plaintiffs  ought  not  to  be  disturbed. 

The  motion  for  a  new  trial  must  be  denied. 


SUPREME  COURT. 

IN  THE  MATTER  OF  GEORGE  W.  CAVANAGH. 

Where  partition  of  real  property  is  made  by  proceedings  by  petition  under  the 
statute,  the  purchaser  will  not  be  compelled  to  complete  his  purchase. 

JVetw  York  General  Term,  March,  1862. 
INGRAHAM,  LEONARD  and  CLERKE,  Justices. 
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By  the  court,  CLERKE,  Justice.  I  think  it  would  be  con- 
trary to  that  caution  upon  which  we  have  always  acted  in 
relation  to  applications  of  this  kind,  to  compel  the  pur- 
chaser in  this  case  to  complete  his  purchase.  There  seems 
to  be  a  considerable  diversity  of  opinion,  whether  a  parti- 
tion of  real  property  can  now  be  effected  by  a  petition. 

According  to  the  opinion  of  Mr.  Justice  PRATT,  in  Cro- 
ghan  agt.  Livingston,  (17  JV.  Y.  R..  218,)  this  mode  of  pro- 
ceeding is  abolished.  He  deems  the  proceedings  by  sum- 
mons and  complaint  the  only  existing  form  of  remedy  for 
partition.  This  might  be  considered  a  dictum,  not  having 
been  necessary  to  the  decision  of  the  question  before  the 
court  at  the  time.  But  the  point  seems  to  have  been  care-' 
fully  considered  by  the  judge,  and  his  opinion  is  unhesitat- 
ing and  unqualified.  The  same  opinion  has  been  expressed 
by  other  judges,  and  it  is  a  very  prevalent  one  in  the  pro- 
fession. Without  venturing  now  to  say  that  it  is  well 
founded,  the  doubts  referred  to  make  it  safer  and  more  in 
conformity  with  our  usual  course  not  to  compel  the  pur- 
chaser, under  such  circumstances,  to  complete  his  purchase. 

I  think  the  order  should  be  reversed,  the  purchaser  re- 
lieved, and  his  deposit  repaid. 

LEONARD,  J.     I  concur. 


SUPREME  COURT. 
FELT  and  others  agt.  HEYE,  brothers. 

Where  the  plaintiffs  borrowed  money  on  some  bank  stock  from  Gh,  and  gave  him  a 
certificate  and  power  of  attorney  in  blank,  and  Q.  passed  the  same  certificate  and 
power  to  the  defendants  as  security  for  moneys  borrowed  by  him,  and  <J.  not 
redeeming  the  stock,  it  was  sold  by  the  defendants  without  knowledge  of  the 
hypothecation  to  GK, 

Held,  that  the  defendants  were  not  chargeable  with  notice  or  even  with  sufficient 
knowledge  to  put  them  on  inquiry  from  the  mere  fact  that  the  certificate  was  in 
the  name  of  the  plaintiffs,  and,  excepting  another  question  which  was  applicable 
to  the  case,  the  defendants  would  be  considered  bo/ia  Jide  purchasers  without 
notice,  and  entitled  to  protection. 
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But  the  fact  having  been  found  at  the  trial,  that  the  loan  of  the  defendants  to  Q. 
was  clearly  usurious,  held,  that  the  defendants  could  not  be  considered  as  bona 
fide  holders  in  the  usual  course  of  business. 

New  York  General  Term,  March,  1862. 

INGRAHAM,  CLERKE  and  LEONARD,  Justices. 

APPEAL  from  judgment  at  special  term. 

By  the  court,  INGRAHAM,  P.  Justice.  The  plaintiffs  bor- 
rowed money  on  some  stock  of  the  Artisans'  bank,  from  one 
Gilmore,  and  gave  him  a  certificate  and  power  of  attorney 
in  blank.  Gilmore  passed  the  same  certificate  and  power 
to  the  defendants,  as  security  for  moneys  borrowed  by  him. 
Gilrriore  not  redeeming  the  stock,  it  was  sold  by  the  defend- 
ants, without  knowledge  of  the  hypothecation,  to  Gilmore. 
This  action  was  brought  to  recover  the  stock  or  its  value 
from  the  defendants.  That  the  defendants  took  the  stock 
from  Gilmore  in  good  faith  and  for  value,  and  without 
notice  that  Gilmore  had  no  authority  to  pledge  the  same, 
is  clear  from  the  evidence. 

Excepting  for  the  cause  hereafter  stated,  I  think  there 
is  no  ground  on  which  to  charge  them  with  notice  or  even 
with  sufficient  knowledge  to  put  them  on  inquiry.  The 
mere  fact  that  the  certificate  was  in  the  name  of  the  plain- 
tiffs was  not  sufficient  for  this  purpose,  as  it  was  accompa- 
nied with  a  full  power  of  attorney  authorizing  the  transfer, 
and  in  fact  transferring  the  stock  to  Gilmore.  If  they 
were  bona  fide  holders  for  value,  without  notice,  they  can 
not  be  guilty  of  a  tort  in  disposing  of  the  stock,  even  if  the 
party  who  transferred  it  to  them  had  exceeded  his  autho- 
rity, or  had  broken  his  contract  with  the  plaintiffs  in  dis-. 
posing  of  the  stock.  There  was  no  necessity  for  passing 
the  title  in  equity,  that  it  should  be  transferred  on  the 
books  of  the  bank.  They  might  hold  the  certificate  of  the 
plaintiffs  with  the  assignment,  with  all  the  rights  they 
could  have  if  the  same  had  been  transferred  upon  the  books ; 
subject,  however,  to  the  possibility  that  the  plaintiffs  might 
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have  transferred  the  stock  without  surrendering  the  certifi- 
cate, if  the  bank  would  have  permitted  such  a  transfer. 

Upon  these  facts,  I  see  no  ground  upon  which  the  court 
could  have  held  that  the  defendants  were  not  bona  fide 
holders,  and  entitled  to  protection. 

II.  The  justice,  at  the  trial,  found  that  the  loan  of  the 
defendants  to  Gilmore  was  usurious,  and  the  plaintiffs  con- 
tend that  they  were  not  to  be  treated  as  innocent  holders, 
and  not  entitled  to  protection.  In  Ramsdell  agt.  Morgan, 
(16  Wend.,  574,)  the  court  so  held  in  regard  to  personal 
property,  and  decided  that  a  person  who  took  a  pledge  of 
personal  property,  on  a  usurious  contract,  could  not  be 
considered  as  a  bona  fide  holder,  in  the  usual  course  of 
business.  The  same  rule  was  applied  to  negotiable  paper 
in  Keutzen  agt.  Parks,  (2  Sand.  S.  C.  JR.,  60,)  Mr.  Justice 
SANDFORD  holding  that  a  person  who  receives  a  note  as 
security  for  a  usurious  loan  cannot  be  a  holder  in  good 
faith. 

It  is  contended,  on  the  part  of  the  defendants,  that  no 
such  objection  can  be  taken  to  the  claim  of  the  defendants 
to  hold  the  stock  as  bona  fide  purchasers,  because  no  one 
but  the  debtor  can  set  up  usury  as  a  defence  in  accordance 
with  Sands  agt.  Church,  (2  Seld.,  347.)  This  does  not 
meet  the  present  case.  The  defendants  are  not  to  be  pro- 
tected on  the  ground  that  the  plaintiffs  cannot  set  up  their 
usury  to  the  defendants'  claim,  but  only  in  the  event  of 
their  proving  themselves  to  be  bona  fide  holders  for  value, 
and  that  includes  the  taking  of  the  property  in  the  usual 
course  of  business.  They  have  to  establish  this  fact  to 
entitle  themselves  to  hold  the  stock.  In  order  to  establish 
their  right  they  prove  that  they  took  the  stock  to  secure 
the  repayment  of  a  loan  made  by  them,  which  was  clearly 
usurious.  This  does  not  show  them  to  be  bona  fide  pur- 
chasers. A  note  or  stock  taken  to  secure  the  loan  of  money 
which  is  illegal  and  forbidden  by  law,  is  not  taken  in  the 
ordinary  course  of  business,  and  such  a  transaction  does 
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not  give  the  holder  a  superior  right  to  that  of  a  real  owner 
who  has  been  defrauded  of  his  property,  by  the  person  who 
passed  it  away  on  the  usurious  contract. 

This  point  was  so  held  in  Dean  agt.  Howell,  (Lalor's 
Supp.,  p.  39.)  COWEN,  J.,  says  :  "  This  is  not  the  good 
faith  which  the  law  means  when  it  holds  a  purchase  of 
commercial  paper  sacred,  and  even  allows  it  to  work  wrong 
against  third  persons.  To  warrant  such  a  consequence, 
the  transaction  must  not  only  rest  upon  an  actual  advance 
of  money  or  its  equivalent,  but  it  must  be  strong  in  its 
innocence  and  purity." 

And  it  was  also  held  that  releasing  the  usury  and  taking 
a  new  note  for  the  amount  actually  loaned,  did  not  make 
the  contract  one  that  would  defeat  the  claim  of  the  true 
owner.  (See  also  Ramsdell  agt.  Morgan,  16  Wend.,  574.) 

It  is  also  urged  that  even  if  the  defendants  are  not  to  be 
considered  as  bona  fide  holders  or  purchasers,  still  as  they 
took  the  stock  from  the  pledgee,  to  whom  the  plaintiffs 
were  indebted  at  the  time  it  was  passed  to  the  defendants, 
that  they  were  entitled  to  claim  for  the  amount  so  due. 
The  answer  to  this  objection  is,  that  the  debt  for  which 
the  stock  was  pledged  to  the  plaintiffs  was  not  transferred 
to  the  defendants  with  the  stock,  but  remained  due  to 
other  persons.  A  pledger  has  no  right  to  dispose  of  the 
thing  pledged  separate  from  the  debt,  and  if  he,  by  dispos- 
ing of  the  pledge,  incapacitates  himself  from  returning  the 
pledge  on  payment,  the  pledgee  may  sustain  an  action 
therefor,  even  without  a  tender  of  the  amount  advanced. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered  ; 
costs  to  abide  event. 

CLER.KE,  J.     I  concur. 

LEONARD,  J.     I  concur. 


NEW  YORK  PRACTICE  REPORTS.  353 

Tilley  agt.  Hudson  River  Railroad  Company. 


COURT  OF  APPEALS. 

WILLIAM  TILLEY,  administrator  of  ANGELINE  TILLEY,  dec'd, 
respondent  agt.  THE  HUDSON  RIVER  RAILROAD  COMPANY, 
appellants. 

In  an  action  under  the  statutes  for  damages  for  injuries  in  causing  death,  brought 
by  the  husband  of  his  deceased  intestate  wife,  the  jury,  in  estimating  the  dam- 
ages, cannot  take  into  consideration  the  expectancy  of  the  children  of  the  de- 
ceased in  the  fruits  of  the  earnings  of  the  mother  in  a  profitable  business  which 
she  carried  on  at  the  time  of  her  death.  The  children  could  only  realize  such 
earnings  as  next  of  kin  of  their  father,  who  would  be  legally  entitled  to  them. 

The  plaintiff  on  the  trial  may,  however,  show  the  habitual  occupation  and  employ- 
ment of  the  deceased,  for  the  purpose  of  showing  her  general  capacity  and  rela- 
tion to  her  family.  The  extent  to  which  such  an  examination  should  be  carried 
is  in  the  discretion  of  the  judge  at  the  trial. 

The  injury  to  the  children  of  the  deceased  by  the  death  of  their  mother,  is  a  legiti- 
mate ground  of  damages,  and  it  is  not  confined  to  merely  nominal  damages. 

The  word  "pecuniary"  in  the  statutes  is  not  used  in  a  sense  so  limited  as  to  confine 
it  to  the  immediate  loss  of  money  or  property.  The  injury  arising  to  infant 
children  from  the  loss  of  their  mother,  who  owes  them  a  duty  of  nurture,  and  of 
intellectual,  moral  and  physical  training,  and  of  such  instruction  as  can  only  pro- 
ceed from  a  mother,  is  not  pecuniary  in  a  very  strict  sense  of  the  word ;  but  it 
belongs  to  that  class  of  wrongs  as  distinguished  from  injuries  to  the  feelings  and 
sentiments,  and  therefore  falls  within  the  term  (pecuniary)  as  used  in  the  statutes. 

June  Term,  1862. 

THIS  is  an  appeal  by  the  defendants  from  a  determina- 
tion made  at  a  general  term,  by  the  supreme  court,  in  a 
judgment  entered  on  the  verdict  of  a  jury,  in  favor  of  the 
plaintiff.  The  action  was  commenced  in  that  court,  and 
was  tried  before  Judge  PECKHAM,  at  the  Rensselaer  circuit, 
in  June,  1861.  Exceptions  were  taken  by  the  defendants 
to  the  admission  of  evidence,  to  the  refusal  to  direct  a  ver- 
dict for  nominal  damages,  and  to  the  charge.  Judge  PECK- 
HAM,  at  the  trial,  directed  the  exceptions  to  be  heard  in  the 
first  instance,  at  the  general  term,  and  judgment  in  the 
meantime  to  be  suspended.  Upon  the  hearing  of  the  excep- 
tions, the  general  term  refused  to  grant  a  new  trial.  No 
opinion  was  delivered.  The  plaintiff  thereupon  entered 
judgment  upon  the  verdict,  which  is  the  judgment  appealed 


364  NEW  YORK  PRACTICE  REPORTS. 

Tilley  agt.  Hudson  River  Railroad  Company. 

from.  A  motion  for  a  new  trial,  on  the  ground  that  the 
damages  awarded  were  excessive,  was  made  on  the  minutes 
of  the  judge  who  tried  the  cause,  and  denied.  An  appeal 
was  taken  from  his  decision,  and  argued  and  decided  at 
the  same  time  with  the  motion  for  a  new  trial  on  the  ex- 
ceptions. 

Statement  of  facts  claimed  by  the  respondent  to  have  been 

proved. 

1.  That  the  plaintiff  is  the  administrator  of  Angeline 
Tilley,  deceased,  who  at  the  time  of  her  death  was  his  wife. 

2.  That  the  defendants  are  a  corporation  created  under 
the  laws  of  the  state  of  New  York,  and  are  carriers  of 
freight  and  passengers  from  the  city  of  Troy  to  the  city  of 
New  York,  by  cars  on  their  railroad. 

3.  That  on  the  18th  of  January,   1860,  plaintiff's  said 
wife,  for  a  compensation  paid,  became  a  passenger  in  a  car 
upon  the  defendants'  railroad,  run  by  them. 

4.  That  defendants  undertook  and  agreed  to  convey  the 
plaintiff's  wife  on  their   railroad  as  such  passenger,  with 
due  care  and  skill  to  New  York. 

5.  That  on  the  18th  January,  1860,  and  at  or  near  Sing 
Sing,  by  "  gross  carelessness,  negligence  and  unskilfulness 
of  the  agents  and  servants  of  the  defendants,  a  collision 
occurred  upon  said  railroad  of  the  defendants,  in  and  by 
which  a  locomotive  or  engine  of  the  defendants  attached 
to  a  train  of  cars,  also  run  by  the  defendants,  ran  into  the 
rear  train  of  cars  of  the  defendants  standing  upon  said  rail- 
road, in  which  the  said  Angeline  then  was  as  such  passen- 
ger, and  she  was  thereby  bruised,  wounded  and  injured,  so 
that  in  consequence  of  such  bruises,  wounds  and  injury,  so 
as  aforesaid  received  by  the  said  Angeline,  she  remained 
and  continued  in  great  pain  and  suffering  for  about  seven 
days,  and  then  died  of  such  Avounds  and  injuries." 

6.  That  the  death  of  the  plaintiff's  wife  was  occasioned 
by  the  carelessness,  &c.  of  the  agents  and  servants  of  the 
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defendants,  and  without  any  fault  of  the  said  wife  of  the 
plaintiff. 

All  the  above  facts  are  alleged  in  the  complaint,  and  not 
being  denied  by  the  answer,  they  are,  according  to  the 
rules  of  pleading  under  the  Code,  admitted. 

7.  It  was  further  proved  on  the  trial,  that  the  plaintiff 
and  his  wife  were  residents  of  the  town  of  Grafton,  Rens- 
selaer  county,  and  at  the  time  of  her  death  had  a  family 
consisting  of  their  five   children   residing  with   them,  and 
then  of  the  ages  respectively  as  follows  :  Elizabeth  Ann, 
married  to  a  Mr.  Burdick,  aged  22  years  ;  Hannah,  aged  20 
years;  James  L.,  aged  16  years;  Charles,  aged  10  years; 
and  Laura,  aged  8  years. 

8.  That  plaintiff  was  a  carpenter,  and  carried  on  this 
business  at  various  places  away  from  his  home. 

9.  That  the  plaintiff's  wife  attended  to  her  family  duties, 
superintended  the  household  affairs,  nursed  her  children, 
made   their  clothing,  educated   them,   and  instructed  the 
daughters  in  domestic  affairs. 

10.  That  in  addition  to  the  care  of  her  domestic  affairs 
and  of  her  family,   she  carried  on  the   shirt   and  bosom 
making  business. 

11.  That  the  business  of  making  shirts  and  bosoms  was 
conducted  by  her  personally ,  she  going  to  New  York,  making 
the  contracts  with  houses  there  in  that  line  of  business, 
and  receiving  from  them  the  materials  to  be  made  up.    That 
she  employed  in  making  up  these  materials,  fifteen  or  more 
sewing  machines.     That  she  kept  books  of  account,  and 
made  most  of  the  entries  in  them  ;  packed  up  the  goods  j 
went  to  New  York  at  times  herself,  with  the  packages, 
usually  furnishing  from  seventy  to  eighty  dozen  of  shirts 
per  month,  besides  bosoms.     And  that  at  the  time  of  her 
death,  she  had  been  thus  engaged  in  this  business  eighteen 
months. 

12.  That  at  the  time  of  her  death  she  was  forty-eight 
years  old,  and  her  husband  fifty-one. 
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13.  That  at  the  time  of  her  death  she  had  no  organic 
disease,  except  a  goitre  on  the  neck,  and  that  not  of  a 
malignant  character,  nor  such  as  would  necessarily  shorten 
her  life. 

14.  That  after  recovering  from  a  sickness  which  she  had 
some  six  or  seven  months  previous  to  her  death,  she  at- 
tended to  her  business  as  usual,  and  her  health  was  good. 

15.  That  on  26th  January,  1860 — eight  days  after  the 
collision  by  which  the  deceased  was  fatally  injured,  and 
thirty  hours  after  her  death — a  post  mortem  examination 
of  her  body  was  made  in  New  York,  at  the  request  of  the 
superintendents  of  the  railroad. 

16.  That  the  post  mortem  examination  was  made  by  Dr. 
Beach,  of  New  York,  in  the  presence  of  Drs.  Winter  and 
Ranney  of  the  same  place. 

17.  That  with  the  exception  of  "  a  small  bony  deposit  in 
the  right  lung,"  and  "  the  adhesion,  to  a  slight  extent,  of 
the  liver  to  the  abdominal  walls,"  "  the  other  organs  of  the 
whole  body  were  healthy."     That  she  had  recovered  from 
the  causes  which  had  produced  the  bony  deposit  in  the  lung, 
and  the  slight  adhesion  of  the  liver  to  the  diaphragm  was 
of  long  standing,  and  caused  no  injury  to  her  constitution, 
would  not,  probably,  shorten  her  life,  arid  did  not  impair 
her  ability  to  labor. 

18.  That  her  death  was  caused  "  partly  from  the  shock 
and  partly  from  the  blow  received  upon  the  abdomen,"  which 
were  caused  by  the  collision  upon  the  defendants'  railroad. 
And  her  death  was  not  to  any  extent  attributable  to  any 
weakness,  defect  or  disease. 

The  jury  found  a  verdict  for  the  plaintiff  for  $4,000. 

THOMAS  M.  NORTH,  for  defendants  and  appellants. 
DAVID  L.  SEYMOUR,  for  plaintiff  and  respondent. 

DENIO,  J.     One  ground  of  estimating  the  damages  which 
the  jury  were  instructed  to  take  into  consideration,  was 
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the  expectancy  of  the  children  of  the  deceased  in  the  fruits 
of  her  earnings  in  the  business  of  making  shirts  in  which 
she  was  engaged.  It  was  conceded  that  these  earnings, 
immediately  upon  being  realized,  became  the  property  of 
her  husband,  and  that  the  only  way  in  which  the  children 
could  be  benefited  by  them,  would  be  by  succeeding  to  them 
as  the  next  of  kin  of  their  father,  in  the  event  of  his  con- 
tinuing to  own  them,  of  their  surviving  him,  and  of  his 
dying  intestate.  It  seems  to  me  that  this  is  too  remote, 
and  that  it  is  not  within  the  meaning  of  the  statute.  If 
the  children  should  have  become  the  possessors  of  these 
anticipated  earnings,  it  would  not  be  as  the  next  of  kin  of 
their  mother,  but  on  account  of  their  sustaining  that  rela- 
tion toward  their  father.  The  gravamen  of  the  claim  in 
that  aspect  is,  that  by  the  wrongful  acts  of  the  defendants 
they  have  been  cut  off  from  the  succession  to  wealth  which, 
but  for  the  untimely  death  of  their  mother,  occasioned  by 
that  act,  she  would  or  might  have  earned.  But  this  injury 
does  not  happen  to  them  as  her  next  of  kin.  In  that  cha- 
racter it  would  be  unimportant  to  them,  whether  their 
mother  continued  to  realize  earnings  or  not,  for  all  such 
earnings  would  immediately  vest  in  the  plaintiff  as  husband, 
and  could  never  come  to  them  as  her  next  of  kin. 

The  construction  of  this  statute,  it  must  be  admitted, 
involves  great  difficulties,  and  the  grounds  and  measure  of 
damages  cannot  always  be  determined  by  the  application 
of  the  ordinary  rules  of  the  common  law.  If  the  deceased 
in  this  case  had  been  a  widow,  and  Had  been  engaged  in  a 
profitable  business,  rendering  it  probable  that  if  her  exist- 
ence should  be  prolonged  to  the  average  period  of  life,  she 
would  acquire  wealth,  I  am  not  prepared  to  deny  but  that 
her  death  by  the  wrongful  act  of  another  would  entitle  her 
children  to  damages  under  the  provisions  of  this  act,  on 
account  of  being  thus  deprived  of  the  probable  succession  ; 
for  though  the  cause  and  the  effect  would  be  too  remote 
from  each  other  to  found  a  claim  to  damages  by  the  rules 
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of  the  common  law,  such  a  ground  of  damages  may  have 
been  within  the  contemplation  of  the  legislature  in  passing 
the  statute.  Next  of  kin  are  embraced  in  its  language  as 
parties  who  may  be  pecuniarily  injured  by  the  death  of  a 
person  to  whom  they  stand  in  that  relation,  and  it  is  not 
required  that  the  degree  of  kindred  should  be  such  as  to 
create  the  duty  of  sustenance,  support  or  education.  It  is 
well  settled  that  the  survivorship  of  a  wife  is  not  essential 
to  the  maintenance  of  the  action.  (Oldfield  agt.  The  JV*.  F. 
&  Harlem  R.  R.  Co.,  14  JV.  Y.  R.,  310  ;  Quinn  agt.  More,  15 
id.,  434.)  Suppose  the  only  kindred  to  be  collateral, 
between  whom  and  the  deceased  there  was  not  legally  or 
conventionally  any  connection  which  would  impose  such 
duties  upon  him,  yet  by  the  terms  of  the  act,  damages  in 
such  a  case  must  still  be  measured  by  the  pecuniary  injury 
resulting  to  such  next  of  kin.  As  regards  the  existing  pro- 
perty of  the  deceased,  they  would  not  be  pecuniarily  injured 
by  his  death  ;  but  if  he  left  no  will,  they  would  be  imme- 
diately benefited  by  the  amount  of  the  property  he  then 
possessed.  The  only  loss  such  parties  could  sustain  wrould  be 
of  the  further  accumulations  which  it  may  be  supposed  he 
would  have,  if  he  had  continued  to  live,  and  which  might, 
at  his  more  remote  decease,  have  devolved  upon  them.  This 
is  sufficiently  vague  and  uncertain  as  a  ground  of  damages, 
and  could  not  be  allowed  except  on  account  of  the  peculiar 
provisions  of  the  statute,  and  the  impossibility  of  giving  it 
effect  in  certain  cases  except  under  such  a  construction. 
But  the  rule  laid  down  at  the  trial  allowed  damages  to  be 
given  upon  quite  a  different  ground,  involving  another 
series  of  contingencies.  At  the  death  of  the  victim  of  the 
defendants'  negligence,  the  next  of  kin  of  the  deceased  are 
definitely  determined  and  are  capable  of  immediate  ascertain- 
ment ;  but  it  would  be  here  quite  impossible  to  determine 
who  will  be  the  next  of  kin  of  the  husband,  and  entitled 
to  succeed  to  his  estate  when,  at  some  more  distant  and 
uncertain  period,  he  comes  to  die.  These  who  now  are 
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presumptively  such,  may  or  may  not  then  be  alive,  or  if 
alive,  their  number  may  be  increased  by  the  birth  of  others, 
or  another  sharer  in  his  estate  may  arise  in  the  person  of 
a  second  wife.  The  rule  of  damages  laid  down  would,  in 
my  judgment,  be  far  too  speculative  and  uncertain  for 
actual  application. 

It  will  not  be  essential  to  pass  upon  the  other  exceptions, 
except  so  far  as  may  be  useful  for  the  purpose  of  another 
trial.  We  think  it  was  not  improper  to  allow  the  plaintiff 
to  show  the  habitual  occupation  and  employment  of  the 
deceased,  for  the  purpose  for  which  it  was  offered  and 
received  on  the  trial,  namely,  to  show  her  general  capacity 
and  relation  to  her  family.  It  is  true,  that  the  testimony 
on  that  point  was  made  to  assume  proportions  beyond  what 
seem  to  have  been  necessary  for  the  purposes  mentioned  ; 
but  it  being  competent,  it  was  for  the  judge  to  determine 
the  extent  to  which  the  examination  might  be  carried. 

The  injury  to  the  children  of  the  deceased,  by  the  death 
of  their  mother,  was  a  legitimate  ground  of  damages  ;  and 
we  do  not  agree  with  the  defendants'  counsel,  that  they 
ought  to  have  been  nominal.  The  difficulty  upon  this  point 
arises  from  the  employment  of  the  word  "  pecuniary"  in 
the  statute  ;  but  it  was  not  used  in  a  sense  so  limited  as  to 
confine  it  to  the  immediate  loss  of  money  or  property ;  for 
if  that  were  so,  there  is  scarcely  a  case  where  any  amount 
of  damages  could  be  recovered.  It  looks  to  prospective 
advantages  of  a  pecuniary  nature  which  have  been  cut  off 
by  the  premature  death  of  a  person  from  whom  they  would 
have  proceeded  ;  and  the  word  "  pecuniary"  was  used  in 
distinction  to  those  injuries  to  the  affections  and  senti- 
ments which  arise  from  the  death  of  relatives,  and  which, 
though  most  painful  and  grievous  to  be  borne,  cannot  be 
measured  or  recompensed  by  money.  It  excludes  also  those 
losses  which  result  from  the  deprivation  of  the  society  and 
companionship  of  relations,  which  are  equally  incapable  of 
being  defined  by  any  recognized  measure  or  value.  But 
VOL.  XXIli.  24 
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infant  children  sustain  a  loss  from  the  death  of  their 
parents,  and  especially  of  their  mother,  of  a  different  kind. 
She  owes  them  the  duty  of  nurture,  and  of  intellectual  and 
moral  and  physical  training,  and  of  such  instruction  as  can 
only  proceed  from  a  mother.  This  is,  to  say  the  least,  as 
essential  to  their  future  well-being  in  a  worldly  point  of  view, 
and  to  their  success  in  life,  as  the  instruction  in  letters  and 
other  branches  of  elementary  education  which  they  receive 
at  the  hands  of  other  teachers  who  are  employed  for  a 
pecuniary  compensation.  Suppose  a  person  under  obliga- 
tion to  furnish  a  minor  apprentice  with  common  school 
instruction  for  a  given  period,  would  not  the  violation  of 
that  duty  furnish  a  claim  for  damages  ?  The  injury  would 
be  of  the  same  character  which  a  child  suffers  from  the  loss 
of  the  training  and  instruction  which  it  is  entitled  to 
receive  from  its  parents.  The  injury  in  these  cases  is  not 
pecuniary  in  a  very  strict  sense  of  the  word,  but  it  belongs 
to  that  class  of  wrongs  as  distinguished  from  injuries  to 
the  feelings  and  sentiments,  and  in  my  view,  therefore,  it 
falls  within  the  term  as  used  in  the  statute. 

It  is  urged  by  the  defendants'  counsel  that  there  should 
be  no  recovery  on  these  grounds,  because  the  father  is 
obliged  to  provide  what  the  children  have  been  deprived 
of  by  the  loss  of  their  mother.  But  this  is  not  an  adequate 
answer.  The  children  have  been  deprived  of  that  which 
they  were  entitled  to  receive,  by  the  wrongful  act  of  the 
defendants.  Their  loss  may  or  may  not  be  made  up  to 
them  from  another  source,  but  in  the  meantime  they  are 
entitled  to  a  fair  and  just  compensation  for  the  wrong- 
doing, by  the  provisions  of  this  statute. 

The  judgment  of  the  supreme  court  must  be  reversed, 
and  a  new  trial  ordered. 

DAVIES,  SUTHERLAND,  ALLEN  and  GOULD  concurred  in  the 
result — GOULD,  J.,  thinking,  however,  that  only  nominal 
damages  were  recoverable, 
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UNITED  STATES  DISTRICT  COURT. 

ALBERT  VAN  WINKLE  agt.  THE  STEAMBOAT  HENRY  MORRISON, 
JACKSON,  claimant. 

Where  a  vessel  is  contemplated  to  be  used  about  the  harbor  of  New  York  as  a  tug 
boat,  the  lien  of  a  material  man  for  supplies  cannot  be  defeated  under  the  statute 
of  New  York,  (2  R.  S.,  p.  — .,  bt h  ed.,)  by  the  owners  departing  with  her  while 
lying  at  the  dock  out  of  the  State,  secretly  or  without  the  knowledge  of  the  mate- 
rial man,  and  not  in  the  way  of  her  business.  The  material  man  had  the  right 
to  suppose  the  vessel  would  not  so  depart. 

Where  the  owner  of  the  rem,  who  has  purchased  the  supplies  himself,  sets  up  the 
departure  to  avoid  the  lien,  the  court  rigidly  scrutinizes  the  circumstances  of  the 
alleged  departure,  and  is  not  inclined  to  uphold  such  an  inequitable  defence. 

In  Admiralty,  Southern  District  of  New  York. 
Before  Hon.  CHAS.  A.  INGERSOLL,  D.  /. 
THE  facts  of  the  case  appear  in  the  opinion. 

D.  McMAHON,/br  libellant. 
W.  J.  HASKETT)t/br  claimant. 

By  the  court,  INGERSOLL,  D.  J.  The  libel  in  this  case  is 
filed  to  recover  for  supplies  furnished  and  work  done  to  the 
steamboat  while  she  was  building.  She,  at  the  time,  was 
a  domestic  vessel,  and  the  recovery,  if  there  is  one,  must 
therefore  be  by  virtue  of  the  state  statute.  The  state  law 
gives  a  lien  for  supplies  and  work  of  this  kind,  but  provides 
that  it  shall  not  continue  a  lien  after  the  vessel  has  left  the 
state  ;  and  it  is  claimed  that  the  libellant  has  no  lien  here, 
because  the  vessel  left  the  state  and  went  to  Newark,  N.  J. 

There  is  no  third  party  in  this  case.  It  is  the  owner  of 
the  vessel,  who  was  also  the  owner  when  the  supplies  were 
furnished,  that  sets  up  this  defence.  He  admits  that  the 
supplies  were  furnished,  but  attempts  to  prevent  the  col- 
lection of  the  debt  by  setting  up  this  claim. 

It  appears  to  me  that  that  statute  was  intended  for  the 
protection  of  third  persons,  and  was  required  for  that  pur- 
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pose.  Here,  however,  no  third  person  intervenes  to  claim 
the  protection  of  the  law.  It  is  not,  however,  necessary  to 
decide  the  case  upon  this  point. 

It  might  be  claimed  that  here  was  a  running  account, 
and  that  some  of  the  articles  were  furnished  after  the  boat 
went  to  Newark.  But  neither  is  it  necessary  to  decide  the 
case  upon  this  point.  I  have  looked  at  the  case  to  see  if 
the  vessel  did  leave  the  state  within  the  meaning  of  the 
law.  It  is  not  every  leaving  of  the  state  which  will  be 
effectual  to  destroy  a  lien — as  if  she  only  left  it  on  a  trial 
trip,  or  if  while  lying  at  the  dock  she  be  secretly  taken  out 
of  the  state,  the  lien  will  still  subsist.  Under  what  circum- 
stances, then,  did  this  vessel  leave  ?  She  was  nearly  com- 
pleted, and  her  owner  was  expecting  to  employ  her  in  the 
harbor  of  New  York,  and,  taking  her  for  this  purpose,  he 
secretly,  and  without  the  knowledge  of  the  libellant,  ran 
her  over  to  Newark,  and  now  sets  up  that  leaving  the  state 
as  a  defence.  It  certainly  is  a  most  inequitable  one,  and  if 
the  rules  of  law  were  such  that  it  could  be  sufficient,  every 
one  would  admit  that  they  ought  to  be  altered.  There  is 
no  third  party  in  the  case ;  it  is  the  owner  himself  who 
induced  the  libellant  to  do  the  work  for  him,  has  got  the 
supplies  and  got  the  vessel,  and  in  one  single  instance, 
unknown  to  the  libellant,  has  taken  her  to  Newark.  He 
took  her  for  the  purpose  of  running  in  this  harbor — the 
libellant  not  dreaming  that  he  was  going  to  do  anything 
else — ran  her  over  to  Newark,  brought  her  back  and  got 
more  work  done  on  her,  not  amounting  to  $50,  and  now  sets 
up  as  a  defence,  to  the  first  part  of  the  claim,  that  the  ves- 
sel has  left  the  state ;  and  to  the  last  part,  that  it  is  not  of 
amount  enough  to  bring  it  within  the  statute. 

I  think  that  under  the  circumstances,  her  going  out  of 
the  state  does  not  come  within  the  reason  of  the  statute. 
It  was  a  private  going  out  of  the  state,  not  in  her  ordinary 
business,  and  I  do  not  think  that  the  libellant  is  deprived 
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of  his  lien  by  it  any  more  than  if  her  owner  had  taken  her 
•while  lying  at  the  dock  uncompleted,  and  gone  over  to  New- 
ark with  her.  And  I  should  hesitate  long  before  I  allowed 
such  a  defence  to  defeat  such  a  claim,  Decree  for  libellant 
with  a  reference. 


UNITED  STATES  DISTRICT  COURT. 

JAMES  H.  ELMORE  agt.  THE  STEAMBOAT  ALIDA,  her  tackle,  &c. 

The  act  of  March  29,  1855,  laws  78  session,  chap.  10,  p.  174,  is  a  re-enactment  with 
amendments  of  the  act  of  1830.  (2  JR.  S.,  493,  494,  §§  1  and  2,  0.  P.) 

The  construction  and  effect  of  the  amended  act,  in  respect  to  the  lien,  is  the  same  ai 
that  of  the  original  act. 

All  credits  which  have  run  more  than  ten  days  subsequent  to  the  return  of  the  ves- 
sel to  the  port  where  the  debt  was  contracted,  are  excluded  from  a  privilege 
against  the  vessel  when  the  notice  of  lien  is  not  filed  within  that  period.  Each 
credit  for  supplies  is  separately  the  debt  contracted,  and  to  that  the  limitation 
applies. 

The  filing  of  the  lien  is  the  only  means  of  giving  life  to  the  lien,  and  previous  to 
such  filing  the  privilege  is  merely  inchoate  and  permissive.  A  claimant  in  admi- 
ralty may  take  advantage  of  the  non-existence  of  the  lien  without  expressly 
pleading  it. 

A  mortgagee  in  possession  is  a  competent  party  to  intervene  and  contest  the  validity 
of  the  libellant's  lien. 

In  Admiralty,  southern  district  of  New  York. 

Before  Hon.  S.  R.  BETTS,  D.  J. 

THE  facts  of  the  case  snfficiently  appear  in  the  opinion. 
The  intervention  in  the  case  was  by  a  receiver  appointed 
by  the  superior  court,  in  an  action  brought  by  a  mortgagee 
in  possession,  claiming  to  foreclose  his  mortgage,  and  to 
adjust  and  exclude  the  equities  and  claims  of  other  mort- 
gagees and  claimants  to  the  boat.  The  boat  had  been  sold 
and  the  proceeds  paid  into  the  registry  of  the  court,  with 
the  understanding  that  the  same  effect  should  be  given  to 
the  proceeds  as  if  they  were  the  rem  in  the  hands  of  the 
marshal. 
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D.  McMAHON,  for  libellant. 

Mr.  BONNEY  and  Mr.  SHERWOOD,  for  the  claimant. 

Per  curiam,  BETTS,  D.  J.  The  action  is  by  a  provision 
dealer,  or  ship  chandler,  for  a  bill  of  supplies  furnished  the 
steamer.  The  purchases  were  made  September  3,  4,  8,  11, 
13,  14,  17  and  19.  No  term  of  credit  was  stipulated,  but 
the  usual  practice  between  the  parties  was  to  pay  these 
bills  monthly. 

2.  The  boat  was  a  domestic   passenger  vessel    running 
up    and    down    the    Hudson   river   daily,  except   Sunday, 
between  New  York  and  Kingston. 

3.  The  libellant,  on  the  22d  of  September,  filed  his  spe- 
cification of  lien,  charging  purchases  by  the  boat  at  the 
dates  above  mentioned,  and  setting  forth  the  prices  and 
amounts,  and  on  the  29th  filed  his  libel  in  this  cause  to 
recover  the  entire  amount. 

4.  On  the  hearing  he  claims  a  right  to  recover  the  whole 
sum  of  the  bill  of  items,  and  the  claimants  deny  his  lien  at 
most  for  any  purchases  anterior  to  the  12th  of  September. 

5.  The  libellant  objects  to  the  admissibility  of  the  latter 
point  of  defence,  because  not  formally  pleaded. 

1.  I  hold  the  existing  lien  law  (acts  of  March  29,  1855 ; 
laws  78  session,    chap.  10,  p.  174)  is  a  re-enactment  with 
amendments  of  the  Revised  Statutes.     (2  R.  S.,  493,  494, 
§§  1  and  2.) 

2.  The  lien  created  by  the  act  is  fully  determined  and 
gone  in  all  cases  after  sixty  days  after  the  vessel  subject 
to  it,  returns  to  the  port  where  the  debt  was  contracted ; 
but  in  reality  that  prospective  or  permissive  continuance  of 
the  lien  is  in  this  case  fruitless,  and  never  comes  into  action, 
because  the  debt  being  subsisting  when  the  boat  left  port, 
is  strictly   declared  by  the  statute  to  cease  immediately 
thereupon  unless  lien  specifications  are  filed  within  ten  days 
after  such  departure. 

3.  The  filing  of  the  lien  specifications  is  thus  made  the 
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operative  and  only  means  of  giving  life  to  the  lien ;  previ- 
ous to  that  act  of  the  creditor,  the  privilege  is  merely 
inchoate  and  permissive.  The  chronological  order  of  the 
provisions  is  inverted  in  language,  but  the  conditions  of 
filing  the  specifications  is  made  the  first  affirmative  act  of 
the  creditor,  and  the  one  vital  to  the  prosecution  of  the 
lien. 

4.  The  construction  and  effect  of  the  amended  act,  in 
respect  to  the  lien,  (6  Hill,  496,)  is  the  same  as  that  of  the 
original  act.     All  credits  which  have  run  more  than  ten 
days  subsequent  to  the  return  of  the  vessel  to  the  port 
where  the  debt  was  contracted,  are  excluded  from  a  privi- 
lege against  the  vessel  when  the  lien  specification  is  not 
filed  within  that  period.     This  provision  is  the  exact  equiv- 
alent in  effect  of  the  original  statute. 

5.  Accordingly,  each  credit  for  supplies  is  separately  the 
debt   contracted,    and   to   that  the   limitation  of  time   is 
applied  by  this  court  and  the  state  courts.     (3  Comst.,  p. 
438 ;    Veltman  agt.  Thompson,  6  Hill,  494-6.)     A  mortga- 
gee in  possession  is  a  competent  party  to  intervene  and  con- 
test the  validity  of  the  libellant's  lien. 

7.  The  restriction  of  the  sixty  days  to  the  duration  of 
the  lien  has  no  relation  to  this  case.  The  action  was 
brought  within  thirty  days  after  the  first  credit,  but  no 
recovery  could  be  had  thereon  for  any  charges  which  had 
stood  over  ten  days. 

It  is  agreed  between  the  parties  that  this  order  will 
embrace  the  sum  of  $161.29,  and  it  is  therefore  directed 
that  a  decree  be  entered  for  that  sum  with  costs. 
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UNITED  STATES  DISTRICT  COURT. 

JUSTUS  E.  EARLE  agt.  THE  STEAMBOAT  ALIDA. 

The  lien  act  relative  to  shipa  and  vessels  (2  R.  S.,  405,  §§1  and  2,)  embraces 
•wharfage  under  whatever  title  it  is  used,  unless  the  vessel  is  placed  there  in  wrong 
of  the  owner.  She  is  in  pawn  to  the  wharfinger  for  the  wharfage,  and  the  statute 
preserves  the  effect  of  the  pledge  for  ten  days  after  her  removal,  until  a  lien  ia 
filed.  But  wharfage  can  only  be  collected  under  the  statute  for  the  period  the 
vessel  actually  occupied  the  wharf.  It  must  be  allowed  as  if  the  case  was  without 
bargain  as  to  terms  and  duration.  But  the  parties  may  agree  as  to  the  rate  of 
whafage  to  be  charged,  and  their  agreement  will  be  so  far  upheld. 

It  is  not  necessary  that  the  claimants  should  plead  in  bar  of  the  lien.  The  onus  is 
on  the  libellant  to  make  out  in  the  first  instance  the  facts  constituting  it. 

In  Admiralty,  Southern  District  of  New  York. 

Before  Hon.  S.  R.  BETTS,  D.  J. 

THE  libellant  was  the  owner  of  a  wharf  at  the  foot  of 
Robinson  street  in  the  city  of  New  York.  As  such  he  let 
to  the  owner  of  the  steamboat  Alida  a  privilege  of  the  boat's 
stopping  at  that  wharf  for  one  year,  at  a  certain  rent,  pay- 
able quarterly  on  the  usual  quarter  days  in  such  cases. 

The  libellant,  before  the  second  quarter  was  concluded, 
filed  his  specification  of  lien,  and  in  his  libel  claimed  for 
the  whole  of  the  second  quarter  due  at  the  time  of  the  filing 
of  the  lien,  although  it  had  not  expired.  It  was  insisted 
that  the  wharf  being  let  by  the  year  no  lien  existed.  The 
claim  was  put  in  by  a  mortgagee  claiming  to  be  in  posses- 
sion, also  by  a  receiver  appointed  by  the  superior  court  in 
an  action  brought  by  another  mortgagee,  claiming  to  be  in 
possession,  to  foreclose  his  mortgage,  and  to  adjust  and 
exclude  the  equities  and  claims  of  other  mortgagees  and 
claimants  to  the  boat.  The  boat  had  been  sold  and  the 
proceeds  paid  into  the  registry  of  the  district  court,  with 
the  understanding  that  the  same  effect  should  be  given  to 
the  proceeds  as  if  they  were  the  rem  in  the  custody  of  the 
marshal.  The  claimants  had  omitted  to  plead  in  their 
answer,  the  facts  showing  there  was  no  lien. 
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D.  McMAHON,/or  libellant. 

Messrs.  BONNEY,  SHERWOOD  &  BURRILL,  for  claimants. 

Per  curiam,  BETTS,  D.  J.  The  question  raised  in  this 
case,  on  the  merits,  is  whether  the  lessee  of  a  wharf,  for  a 
fixed  period  of  time  has  a  lien  upon  the  vessel  for  wharfage. 

The  act  embraces  wharfage  under  whatever  title  it  is 
used,  unless  the  vessel  is  placed  there  in  wrong  of  the  owner. 
She  is  in  pawn  or  pledge  to  the  owner  of  the  wharf  for  the 
value  of  her  accommodation,  and  the  statute  preserves  the 
effect  of  the  pledge  for  ten  days  after  her  removal,  unless  a 
lien  is  sooner  filed,  in  which  case  the  period  of  the  lieu  is 
extended  for  an  additional  period. 

The  charge  can  only  be  allowed  for  the  time  the  vessel 
actually  occupies  the  wharf,  and  must  be  pursued  in  the 
same  manner  as  if  the  case  was  without  bargain  as  to  terms 
and  duration. 

Accordingly,  a  recovery  cannot  be  had  for  the  entire 
contract  price  when  the  vessel  was  not  at  the  dock  the 
whole  period — the  lien  being  given  by  statute  can  be 
availed  of  only  pursuant  to  the  appointment  of  the  statute, 
although  the  rate  of  wharfage  may  be  matter  of  agreement 
between  the  parties.  The  vessel,  being  a  domestic  one, 
can  be  subject  to  no  lien  not  given  by  the  local  law. 

The  case  does  not  stand  on  the  footing  of  a  petition  for 
payment  of  wharfage  claim  out  of  proceeds  in  court.  It  is 
an  original  proceeding  in  rem  against  the  vessel  itself,  and 
must  be  governed  by  the  rules  applicable  to  suits  of  that 
character. 

It  is  not  necessary,  in  order  to  avoid  its  effect,  that  the 
claimant  should  plead  in  bar  of  the  lien.  It  belongs  to  the 
libellant  to  prove,  in  the  first  instance,  that  his  case  takes 
the  privilege  of  the  statute. 

Ordered,  decree  for  libellant,  a  reference  to  a  commis- 
sioner to  ascertain  and  report  the  amount  of  lien  on  these 
principles. 
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UNITED  STATES  DISTRICT  COURT. 
JOHN  E.  BROWN  agt.  THE  STEAMBOAT  ALIDA. 

In  order  to  effect  a  lien  under  the  statute  against  ships  and  vessels,  (2  R.  S.,  493, 
494,  o.  p.,)  the  debt  must  be  created  at  the  port  where  the  vessel  lies,  and  a  spe- 
cification of  lien  must  be  filed  under  the  statute  in  that  particular  county.  The 
lien  debt  is  created,  not  by  mere  stipulation  between  the  parties,  but  by  applying 
to  the  benefit  of  the  vessel  those  things  which  give  existence  to  the  lien.  The 
lien  debt  comes  into  existence  alone  at  the  port  where  the  constituents  of  it  have 
been  used  or  enjoyd  by  the  vessel.  Where  the  lien  debt  consisted  of  various 
items  of  work  done  on  the  vessel,  partly  while  she  lay  in  New  York,  and  partly 
while  traveling  on  her  route  to,  and  also  at  Kingston,  on  the  Hudson  river,  and 
it  appeared  that  the  specification  of  lien  had  been  only  filed  in  the  county  of  New 
York,  the  court  rejected  all  those  items  of  work  not  done  in  the  county  of  New 
York,  even  though  the  libellant  proved  that  the  agreement  to  do  the  work  was 
made  in  New  York. 

In  Admiralty,  Southern  District  of  New  York. 

Before  Hon.  S.  R.  BETTS,  D.  J. 

THE  libellant  was  employed  by  the  owners  of  the  steam- 
boat Alida,  in  the  city  of  New  York,  to  repair  her.  He 
commenced  his  repairs  on  her  while  she  lay  at  her  wharf 
in  the  city  of  New  York,  and  continued  them  also  on  her 
while  she  was  making  her  trips  up  to  Kingston,  on  the 
Hudson  river.  The  vessel  navigated,  in  going  to  Kingston, 
through  waters  flowing  through  the  territorial  jurisdiction 
of  several  counties,  but  the  libellant  had  only  filed  his  spe- 
cification of  lien  in  the  county  of  New  York.  He  claimed 
he  was  entitled  to  the  whole  amount  of  his  debt,  because 
the  employment  was  had  in  New  York,  and  agreement  made 
there  to  repair  her.  The  same  claimants  in  this  as  in  the 
two  former  cases. 

D.  McMAHON,  for  libellant. 

Messrs.  BONNEY,  SHERWOOD  &  BURRILL,  for  claimants. 

Per  curiam,  BETTS,  D.  J.  This  was  another  case  wherein 
a  lien  was  claimed  under  the  local  law  against  the  same 
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boat.  The  distinction  from  the  other  cases  consists  in  this  : 
Parts  of  the  labor  and  materials,  the  subjects  of  demand, 
were  furnished  the  vessel  at  different  ports,  and  the  libel 
seeks  to  enforce  them  in  a  single  suit,  upon  the  supposition 
that  the  place  of  the  bargain  between  the  parties  was 
within  this  port.  This  particular  is  not  made  certain  upon 
the  evidence  in  respect  to  all  that  was  done  and  furnished 
to  the  vessel.  But  in  my  opinion  the  statute  does  not 
admit  of  that  interpretation.  Reading  together  the  num- 
bers of  the  first  and  second  sections  of  the  statute  belong- 
ing to  this  subject,  the  provision  is,  whenever  a  debt, 
amounting  to  fifty  dollars  or  upwards,  shall  be  contracted, 
£c.,  and  in  all  cases  such  lien  shall  cease  immediately  after 
the  vessel  shall  have  left  such  port,  unless,  &c.  This  neces- 
sarily implies  that  the  debt  contracted  must  be  created  at 
the  port  where  the  vessel  lies,  and  also  that  the  debt  is  not 
contracted  by  mere  stipulation  between  the  parties,  but  by 
performing  or  applying  to  the  benefit  of  the  vessel  those 
things  which  give  existence  to  lien.  No  lien  arises  out  of 
an  agreement  alone,  although  that  may  be  binding  person- 
ally upon  the  parties  ;  but  only  on  "  a  debt  contracted  on 
account  of  work,  materials,  stores  or  wharfage  furnished 
the  vessel."  These  are  conditions  precedent  to  a  lien,  and 
they  come  into  existence  alone  at  the  port  where  the  con- 
stituents of  debt  have  been  used  or  enjoyed  by  the  vessel. 
The  lien  specification  is  filed  ojaly  in  New  York,  and  its 
benefits  cannot  be  extended  beyond  the  territorial  limits  of 
that  county.  All  services  or  furnishings  to  the  vessel  out 
of  port,  are  outside  the  privilege  required  for  the  New 
York  debt,  and  can  be  attached  to  the  vessel  in  no  other 
way  than  according  to  specific  directions  of  the  statute. 

The  case  must  accordingly  go  to  a  commissioner,  to 
ascertain  if  a  debt  of  $50  was  due  in  New  York,  and  sub- 
ject to  the  lien.  If  less  than  that  amount  is  found  to  have 
been  under  lien  when  the  lien  was  filed,  the  libel  must  be 
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dismissed.  The  libellant  will  be  entitled  to  a  decree  for 
all  sums  exceeding  that  amount. 

The  vessel  is  discharged  from  the  action  in  relation  to 
all  debts  contracted  as  defined  out  of  the  county  of  New 
York,  and  also  from  all  not  secured  by  the  lien  specifica- 
tions. 

Decree  accordingly. 

NOTE. — The  foregoing  decisions  were  made  before  the  passage  of  the  act  of  1860, 
amending  the  lien  law  relative  to  ships  and  vessels;  yet  the  points  decided  in  them 
are  important,  as  well  now  as  before  the  passage  of  the  amending  act.  They  will 
be  of  interest  to  suitors  in  the  courts  of  this  state,  taking  proceedings  under  that 
act,  as  the  admiralty  have  now  no  longer  jurisdiction  in  those  cases  where  the  con- 
test arises  respecting  liens  on  domestic  vessels  owned  within  the  state. 


SUPREME  COURT. 

GEORGE  G.  MECKLIN  and  OLIVER  S.  LELAND  agt.  PELEG  G. 
BERRY  and  HOMER  L.  SMITH. 

Where  the  order  of  arrest  was  founded  on  the  affidavits  of  both  plaintiffs,  charging 
fraudulent  representations,  the  principal  of  which  was  that  when  one  of  the  defend- 
ants borrowed  the  money  of  them,  for  his  firm,  he  said  the  defendants  were 
entirely  solvent, 

Held,  that  the  defendant  alluded  to  having  positively  denied  such  a  statement,  and 
there  being  other  undisputed  circumstances  detailed  in  the  affidavits  on  the  motion 
to  vacate  the  order,  which  rendered  it  improbable  that  such  representation  was 
made,  or,  if  made,  that  the  defendant  knew  at  the  time  his  firm  to  be  insolvent, 
the  order  of  arrest  was  vacated. 

JVeio  York  Special  Term,  October,  1861. 

MOTION  to  vacate  order  of  arrest. 

SUTHERLAND,  Justice.  The  affidavits  upon  which  the 
order  of  arrest  in  this  case  was  granted,  would  appear  to 
indicate  two  grounds  of  arrest :  First,  fraudulent  represen- 
tations at  the  time  the  money  was  borrowed ;  second,  a 
subsequent  disposition  of  property  by  way  of  a  general 
assignment  for  the  benefit  of  creditors. 
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It  can  hardly  be  said  that  the  affidavits  upon  which  the 
order  of  arrest  was  granted,  attempt  to  impeach  the  assign- 
ment as  fraudulent ;  and  on  the  argument  of  this  motion  to 
vacate  the  order  of  arrest,  neither  by  affidavit  nor  by  argu- 
ment was  the  assignment  attacked  as  fraudulent  and  void. 

It  is  probable  that  the  fact  of  the  assignment  so  soon 
after  the  money  was  borrowed,  was  inserted  in  one  of  the 
plaintiffs'  affidavit,  on  which  the  order  of  arrest  was  gran- 
ted, and  was  intended  to  be  used  for  the  purpose  merely  of 
showing  that  the  alleged  fraudulent  representations  were 
made  with  a  fraudulent  intent.  I  must  consider  the  order 
of  arrest,  then,  as  resting  entirely  on  the  charge  of  fraudu- 
lent representations. 

As  to  this,  the  allegation  in  affidavits,  on  which  the  order 
of  arrest  was  granted,  substantially  is,  that  the  defendant 
Smith,  when  he  borrowed  the  money  for  his  firm,  composed 
of  the  two  defendants,  said  that  the  defendants  were  entirely 
solvent. 

The  plaintiffs  both  swear  that  the  defendant  Smith  made 
such  a  representation. 

The  defendant  Smith  positively  and  unequivocally  swears 
that  nothing  of  the  kind  was  said  ;  that  he  made  no  repre- 
sentations at  all  as  to  the  solvency  of  the  defendants  or  of 
their  firm,  and  no  representations  at  all  to  induce  the  loan- 
ing of  the  money. 

Here  we  have  two  oaths  against  one  to  show  that  the 
representation  was  made  ;  and  yet  there  are  other  undispu- 
ted circumstances  detailed  in  the  affidavits  submitted  on 
this  motion,  which  render  it  so  improbable  that  the  repre- 
sentations were  made,  that  I  cannot,  after  a  careful  examina- 
tion of  the  papers,  hesitate  to  say  that  I  am  far  from  being 
satisfied  that  the  defendant  Smith  ever  in  fact  said  or  rep- 
resented as  the  plaintiffs  allege. 

These  circumstances  are,  principally,  the  course  and  cha- 
racter of  the  previous  dealings  between  the  parties — the 
circumstances  of  the  loan  itself — the  improbability  that  the 
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plaintiffs  would  ask  for  or  rely  on  a  representation  as  to 
solvency  under  the  undisputed  circumstances  of  the  case. 

Besides,  the  plaintiff  Leland's  affidavit  is  certainly  some- 
what impeached  by  the  discrepancy  between  it  and  his  tes- 
timony at  the  circuit. 

But,  if  the  alleged  fraudulent  representations  were  made, 
the  papers  submitted  on  this  motion  fail  to  satisfy  me  that 
Smith  knew  his  firm  to  be  insolvent  when  he  made  them, 
or  that  they  were  made  with  intent  to  defraud  the  plaintiffs. 

The  plaintiffs  have  probably  lost  their  money,  but  it 
would  appear  that  the  money  has  not  gone  into  the  pockets 
of  the  defendants,  but  into  the  pockets  of  their  other  credi- 
tors. 

The  defendants'  assignment  stands  unimpeached,  and  if 
they  intended  to  defraud  the  plaintiffs,  I  must  say  that  they 
intended  to  do  so  for  the  benefit  not  of  themselves  but  for 
the  benefit  of  their  other  creditors. 

It  is  not  often  that  a  party  is  charged  with  an  intent  to 
defraud  one  creditor  to  pay  another. 

Fraud  would  appear  to  imply  not  only  knowledge,  but 
some  pecuniary  advantage  or  purpose  of  pecuniary  advan- 
tage to  the  party  perpetrating  it. 

Upon  the  whole,  I  think  the  papers  fail  to  satisfactorily 
establish  a  sufficient  ground  for  arrest,  if  the  question  was 
res  nova. 

The  motion  to  vacate  the  order  of  arrest  must  be  granted, 
with  $10  costs,  to  abide  the  event  of  the  action. 
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SUPREME  COURT. 
BATTERSHALL  agt.  DAVIS. 

Where  a  junior  mortgagee  bids  off  the  mortgaged  premises  on  the  foreclosure  and 
sale  of  a  prior  mortgage,  the  court  will  not  order  the  sheriff  to  give  a  deed  to  the 
purchaser  until  the  whole  of  the  purchase  money  has  been  paid  in,  although  a 
portion  of  the  money  which  is  not  paid  in  may  belong  to  the  purchaser  as  surplus 
money,  and  have  to  be  shortly  returned  to  him. 

The  court,  in  such  cases,  will  not  depart  from  the  customary  modes  of  procedure, 
and  especially  where  such  departure  tends  to  infringe  on  the  general  rules  of  the 
court. 

New  York  General  Term,  November,  1861. 

CLERKE,  LEONARD  and  BARNARD,  Justices. 

By  the  court,  BARNARD,  Justice.  In  this  case  plaintiff 
obtained  a  judgment  of  foreclosure  and  sale  upon  a  third 
mortgage  held  by  him,  from  which  an  appeal  was  taken. 

The  amount  due  plaintiff  is  $2,215.70. 

Pending  that  appeal  the  property  was  sold  under  a  judg- 
ment of  foreclosure  and  sale  upon  a  second  mortgage  for 
$1,100,  held  by  Henrietta  Jaques.  At  this  sale  plaintiff 
bid  off  the  property  for  $2,450,  subject  to  a  first  mortgage, 
and  has  paid  as  near  as  the  petition  shows,  $1,169.95,  and 
costs  $45.  There  are  taxes  to  be  paid,  amounting  to  $659. 
23,  thus  leaving  a  suplus  of  $575.32.  The  plaintiff  moves 
for  an  order  directing  the  sheriff  to  deliver  the  deed  in  the 
above  sale  to  him,  without  receiving  the  balance  of  the 
surplus  moneys. 

The  only  possible  suggestion  for  making  this  application 
is  to  save  the  inconvenience  of  compelling  a  party  to  pay 
in  money  which  is  to  be  shortly  after  repaid  to  him. 

This  does  not,  in  my  opinion,  afford  a  sufficient  ground 
for  departing  from  the  ordinary  practice.  In  a  perfectly 
clear  case  of  title  to  the  money,  where  the  amount  is  very 
trifling,  say  not  over  $50,  the  court  might  perhaps  be 
induced  to  grant  an  order  in  some  respects  similar  to  the 
one  asked  for  in  this  case. 
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In  this  case,  however,  in  addition  to  the  sum  being  $575, 
there  are  more  parties  defendant  to  the  foreclosure  action 
on  the  second  mortgage,  than  to  the  foreclosure  action  on 
the  third  mortgage.  These  additional  parties  are,  by  the 
judgment  in  the  action  on  the  second  mortgage,  cut  off 
from  their  lien  on  the  land,  and  for  aught  that  appears 
they  may  have  liens  on  this  surplus  superior  to  this  appli- 
cant. I  do  not  overlook  the  fact  that  the  applicant  swears 
that  his  lien  is  next  in  order  to  the  second  mortgage.  But 
this  application  is  made  without  notice  to  the  parties  to 
the  action  on  the  second  mortgage,  and  therefore  no  order 
should  be  made  on,  as  to  them,  an  ex  parte  statement  which 
could  possibly  affect  their  rights. 

Rule  76  provides  that  on  filing  the  report  of  sale  any 
party  to  the  suit  or  any  person  who  had  a  lien  on  the  mort- 
gaged premises  at  the  time  of  the  sale,  may  take  proceed- 
ings to  obtain  the  surplus,  and  provides  for  the  notifying  of 
every  party  who  has  appeared  in  the  cause  or  who  has  filed 
a  notice  of  claim  with  the  county  clerk,  to  attend  on  such 
proceedings. 

The  additional  defendants  above  referred  to,  and  other 
parties  also,  may  be  waiting  the  filing  of  report  of  sale,  to 
claim  the  surplus  money  as  against  the  present  applicant, 
and  take  proceedings  under  rule  76. 

I  am  opposed  to  departing  from  the  customary  modes  of 
procedure,  and  especially  where  such  departure  tends  to 
infringe  on  the  general  rules  of  the  court. 

Motion  must  be  denied  ;  and  as  costs  were  asked  for 
against  the  sheriff,  which  could  not  in  any  event  have  been 
granted,  it  must  be  denied  with  $10  costs. 
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SUPREME  COURT. 

CHARLES  M.  WOLCOTT  agt.  CAROLINE  SCHENCK  and  others. 

In  an  action  for  the  foreclosure  and  sale  of  mortgaged  premises,  where  the  mort- 
gaged premises  consisted,  at  the  time  of  the  mortgage,  as  well  as  at  the  time  of 
the  sale,  of  several  parcels  distinctly  marked  by  separate  use,  it  is  the  duty  of 
the  officer  conducting  the  sale,  to  sell  them  separately,  unless  in  the  very  special 
case  inte'nded  to  be  provided  for  in  the  last  clause  of  the  74th  rule  of  this  court. 

And  where  the  referee  has  been  requested  to  conduct  the  sale  in  such  a  manner  and 
declined  to  do  so,  it  is  a  sufficient  reason  for  ordering  a  re-sale,  unless  it  be 
shown  that  the  case  comes  clearly  within  the  aforesaid  exception.  The  presump- 
tion is,  that  a  sale  in  parcels  will  be  most  advantageous,  and  the  contrary  must 
be  made  to  appear  to  sustain  a  sale  in  bulk  in  such  a  case. 

Dutchess  Special  Term,  February,  1862. 
MOTION  to  set  aside  a  sale,  and  for  a  re-sale  of  mortgaged 
premises. 

Mr.  MONELL,  for  plaintiff. 
Mr. ,  for  defendants. 

EMOTT,  Justice.  I  find  nothing  in  these  affidavits  to  sus- 
tain the  imputation  of  bad  faith  to  the  plaintiff,  or  the 
charge  of  wilful  misconduct  against  the  referee.  The  ques- 
tion  is  simply  one  of  regularity  and  conformity  to  the  rules 
of  the  court,  and  the  principles  which  govern  its  proce- 
dure. The  parties  to  a  foreclosure  suit,  and  especially 
those  interested  in  the  equity  of  redemption  as  owners  or 
subsequent  incumbrancers,  have  a  right  to  insist  that  the 
property  shall  be  sold  in  the  manner  and  according  to  the 
rules  established  and  adhered  to  by  the  court,  as  most 
likely  to  produce  the  largest  amount,  and  thus  at  once  to 
satisfy  the  plaintiff  and  protect  those  whose  interests  are 
subject  to  his  claims.  The  court  of  appeals,  in  a  very 
recent  case,  (The  Buffalo  Savings  Bank  agt.  Newton,  23  JV*. 
F.  R.,}  while  striking  at  the  appealability  of  orders  grant- 
ing or  refusing  re-sales,  or  regulating  the  proceedings  at 
sales  upon  judgments,  nevertheless  distinctly  admit  that 
VOL.  XXIII.  25 
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the  rights  of  parties  which  are  affected  by  these  orders  are 
substantial  rights. 

The  property  included  in  this  mortgage  consists  now, 
and  consisted  at  the  date  of  the  mortgage,  of  separate  and 
distinct  parcels.  Besides  the  parcel  known  as  the  Clay 
Mill  property,  which  lies  at  a  distance  of  half  a  mile  from 
the  main  portion  of  the  premises,  the  residue  is  divided 
into  three  parcels  which  do  not  even  adjoin  each  other, 
and  which  were  thus  separated  by  roads  or  by  intervening 
lands,  at  the  time  of  the  execution  of  the  mortgage.  The 
factories  occupied  by  the  Seamless  Garment  Company  con- 
stitute one  distinct  parcel  on  the  east  side  of  the  road  to 
Fishkill  village,  while  on  the  west  side  there  is  a  vacant 
lot  on  the  corner  of  the  road  to  Fishkill  Landing,  another 
on  the  south  side  of  North  street,  separated  from  the  former 
by  intervening  land,  and  from  all  the  rest  of  the  mortgaged 
premises  by  the  roads,  and  on  the  north  side  of  North 
street  another  parcel  separate  from  all  the  others,  and 
which  is  itself  again  subdivided  into  at  least  nine  lots  with 
distinct  houses  or  buildings  upon  them.  This  is  the  con- 
dition of  the  property  now,  and  was  its  condition  at  the 
date  of  the  mortgage. 

In  the  mortgage,  the  Clay  Mill  property  is  described 
separately  as  one  parcel,  and  all  the  residue  is  included  in 
another  description,  including,  of  course,  the  roads  which 
cross  and  divide  it,  subject  to  the  rights  of  the  public  in 
these  roads,  and  excepting  certain  parcels  which  had  been 
conveyed  previous  to  the  mortgage  out  of  the  body  of  land 
included  within  the  original  boundaries  given.  This  des- 
cription of  the  mortgaged  premises  was  probably  adopted 
as  matter  of  convenience,  to  save  the  necessity  of  making 
new  surveys  and  new  boundaries  as  to  portions  of  the  lands 
which  had  been  sold  and  conveyed  by  the  mortgagor. 

At  the  time  of  the  sale  the  referee  was  requested  by  the 
attorney  for  some  of  the  defendants,  to  sell  the  premises  in 
parcels,  but  declined  to  comply  with  the  request,  although 
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it  was  coupled  with  an  offer  that  if  the  premises  did  not 
thus  bring  sufficient  to  satisfy  the  mortgage,  they  might  be 
re-sold  together. 

It  is  contended  that  the  mortgagor  made  a  contract  by 
his  mortgage,  that  the  whole  property  should  be  sold  if  the 
debt  was  not  paid,  and  that  the  court  have  no  power  to 
interfere  with  that  contract.  A  little  reflection  will  show 
that  there  is  no  such  contract.  The  mortgagor  by  his 
mortgage,  it  is  true,  subjected  the  whole  property  to  the 
lien  of  the  mortgage,  leaving  in  himself  only  an  equity  or 
right  to  redeem.  This  suit  is  a  proceeding  authorized  by 
law  and  the  practice  of  the  courts,  to  foreclose  or  extin- 
guish that  equity,  and  this  is  done  according  to  that  prac- 
tice, by  a  public  sale.  But  neither  this  sale  nor  the  manner 
of  conducting  it  are  regulated  by  the  contract,  nor  has  the 
mortgagee  a  right  to  anything  more  than  the  application 
of  so  much  of  the  property  as  is  necessary  to  the  satisfac- 
tion of  his  debt,  as,  by  selling  a  part  of  the  property  mort- 
gaged, if  it  consist  of  distinct  parts,  and  less  than  the  whole 
will  suffice  to  his  satisfaction. 

It  was  also  urged  upon  the  argument  of  this  motion,  that 
it  should  not  be  entertained  at  all,  because  it  was  not 
accompanied  by  an  offer  to  bid  upon  a  re-sale  a  larger  sum 
than  the  property  brought  at  the  present  sale.  This  might 
be  so,  if  the  application  were  made  solely  upon  the  ground 
of  an  inadequacy  of  price,  and  no  complaint  were  made  of 
the  conduct  of  the  sale.  It  is  not,  however,  a  fatal  objec- 
tion to  the  motion. 

The  74th  rule  of  this  court  requires  its  officers,  conduct- 
ing sales  of  real  estate,  when  mortgaged  premises  consist 
of  several  distinct  lots  or  parcels  which  can  be  sold  sepa- 
rately without  diminishing  their  value,  to  sell  the  same  in 
separate  lots  or  parcels,  unless  otherwise  specially  directed. 
But  if  the  officer  is  satisfied  that  the  property  will  produce 
a  greater  price  if  sold  together,  than  it  will  in  separate 
lots  or  parcels,  he  may  sell  it  together,  unless  otherwise 
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directed  in  the  order  of  sale.  The  138th  rule  of  the  court 
of  chancery,  of  which  this  is  a  transcript,  received  a  con- 
struction in  the  case  of  The  Jlmer.  Ins.  Co.  agt.  Oakley,  (9 
Paige,  259.)  The  chancellor  said,  in  that  case,  that  the 
last  clause  of  that  rule,  authorizing  a  sale  of  all  the  real 
estate  in  one  parcel,  notwithstanding  its  division,  was 
intended  to  provide  for  any  special  cases,  some  of  which 
he  suggests.  But  the  general  rule  is  the  other  way,  and  it 
is  based  upon  experience  and  judgment,  as  most  likely  to 
promote  the  interests  of  the  parties  and  prevent  specula- 
lations  upon  the  distresses  of  debtors.  It  may  be  presumed 
always,  that  property  which  is  divided  into  parcels  will 
produce  more  if  sold  separately,  than  if  put  up  together, 
especially  when  the  amount  or  value  of  the  whole  is  very 
large. 

The  statute  regulating  the  foreclosure  of  mortgages  by 
advertisement,  contains  a  provision  based  upon  this  prin- 
ciple. Section  6  of  title  20,  chapter  8,  part  3  of  the  Re- 
vised Statutes  is  to  the  effect,  that  if  the  mortgaged  pre- 
mises consist  of  distinct  farms,  tracts  or  lots,  they  shall  be 
sold  separately,  and  no  more  farms,  tracts  or  lots  shall  be 
sold  than  shall  be  necessary  to  satisfy  the  amount  due  on 
the  mortgage,  with  costs,  &c.  In  the  case  of  Lamerson  agt. 
Marvin,  (8  Barb.,  9,)  it  was  held  that  a  sale  under  this 
statute,  otherwise  regular,  was  not  void  because  the  whole 
mortgaged  premises  were  sold  together,  although  subse- 
quent to  the  mortgage  they  had  been  subdivided  and  por- 
tions of  them  sold  to  different  purchasers.  It  is  perfectly 
obvious,  as  Judge  ALLEN  states  in  this  case,  that  if  the  pro- 
ceeding to  foreclose  had  been  in  a  court  of  equity,  or  if  the 
subsequent  purchasers  had  invoked  the  aid  of  a  court  of 
equity,  such  a  sale  as  had  then  taken  place  uould  not  have 
been  permitted.  But  the  question,  whether  parties  who 
had  neglected  thus  to  protect  their  rights  could  subse- 
quently avoid  the  whole  sale,  was  a  different  one.  The 
absolute  validity  of  the  sale  was  a  strict  legal  question, 
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while  the  rights  of  these  parties  were  purely  equitable, 
obviously  requiring  equitable  remedies.  The  case  is  not 
an  authority  where  the  question  is  not  whether  the  sale  is 
void,  but  whether  it  is  inequitable  that  it  should  stand, 
and  where  the  whole  matter  is  completely  within  the  con- 
trol of  the  court.  Especially  is  this  so,  when,  as  in  the 
present  instance,  the  parties  who  now  complain  made  their 
objection  at  the  time,  and  insisted  that  the  sale  should  be 
made  in  the  manner  which  they  considered  just  and  advan- 
tageous. In  short,  the  question  here  is  an  equitable  and 
not  a  legal  one,  and  therefore  the  case  to  which  I  have 
been  referring  is  not  an  authority. 

But  there  is  another  reason  why  the  opinion  of  Judge 
ALLEN  is  not  controlling  on  this  application.  It  will  be 
seen,  by  an  examination  of  the  case  before  the  learned 
judge,  that  the  property  mortgaged  was  not  only  described 
as  one  parcel  in  the  mortgage,  but  was  in  fact  but  one 
parcel  when  the  mortgage  was  made.  All  that  was  decided 
by  Judge  ALLEN  was,  that  where  a  single  entire  parcel  of 
land  is  mortgaged  as  such,  although  the  mortgagor  subse- 
quently sells  portions,  and  thus  subdivides  it,  a  sale  of  the 
whole  together,  by  proceedings  under  the  statute,  by  virtue 
of  the  power  of  sale  in  the  mortgage,  is  not  void,  but  the 
remedy  of  the  purchasers  is  in  equity,  and  of  course  should 
have  been  resorted  to  before  the  sale.  It  is  true,  Judge 
ALLEN  speaks  of  these  provisions  of  the  statute  as  appli- 
cable to  mortgages  upon  premises  not  only  consisting  at 
the  time  of  the  mortgage  of  distinct  lots,  but  described  in 
the  mortgage  as  such.  But  these  observations,  so  far  as 
they  state  a  rule  for  a  case  where  the  premises,  though 
described  in  the  mortgage  as  a  single  parcel,  consisted  in 
fact  of  distinct  lots,  are  remarks  upon  a  question  not  pre- 
sented by  the  case  before  him,  and  the  rule  indicated  does 
not  follow  necessarily  from  the  principle  decided  in  the 
case,  although  the  observations  were  made  not  unnaturally 
in  the  course  of  the  argument.  The  present  case  is  distin- 
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guishable  from  Lamerson  agt.  Marvin,  not  only  by  the  fact 
that  this  is  a  proceeding  in  a  court  of  equity,  and  that  waa 
a  suit  at  law,  but  also  by  the  fact  that  here  the  property 
was  divided  into  distinct  parcels,  and  consisted  of  such 
parcels  at  the  time  of  the  mortgage,  while  there  the  pre- 
mises at  the  time  of  the  mortgage  was  an  undivided  farm, 
and  the  subdivision  was  by  sales  to  subsequent  purchasers 
who  had  acquired  equities  only  against  the  mortgage,  and 
had  neglected  to  enforce  them. 

The  same  observations  may  be  made  upon  the  case  of 
Hyland  agt.  Stafford,  (10  Barb.,  557-564,)  and  it  will  also 
be  found  that  there  the  court  expressly  declined  to  pass 
upon  any  such  questions.  I  may  add,  that  the  statute  reg- 
ulating sales  by  execution  contains  a  similar  provision,  (2 
R.  S.,  369,  §  40,)  and  in  the  case  of  sales  under  judgments 
it  must  of  course  be  the  condition  of  the  property  in  fact, 
and  not  any  description  of  it,  which  is  to  control  the  mode 
of  conducting  the  sale.  The  rule  was  laid  down  for  chan- 
cery sales,  by  Ch.  J.  KENT,  in  the  early  case  of  Woods  agt. 
Monell,  (1  J.  C.,  505,)  citing  the  analogy  of  this  statute ; 
and  it  is  not  an  unreasonable  inference  that  the  same  ana- 
logy has  been  followed  in  the  regulation  by  rule  of  court, 
and  otherwise,  of  all  judicial  sales.  I  think  when  the  ques- 
tion is  presented,  it  will  be  held  that  it  is  the  actual  con- 
dition of  the  property,  and  not  its  description  in  the  mort- 
gage, which  is  material.  Of  course  it  is  not  intended  to 
express  any  opinion  here  as  to  whether  a  violation  of  the 
rules  which  have  been  adverted  to,  render  a  sale  void  or 
voidable,  or  simply  irregular. 

There  is  another  case  which  seems  at  first  consideration 
more  nearly  in  point  here,  and  which  requires  some  remark. 
That  is  the  case  of  Griswold  agt.  Fowler,  (24  Barb.,  135.) 
This  was  a  foreclosure  in  equity,  and  an  order  of  the  special 
term  refusing  to  direct  a  sale  of  the  property  in  parcels, 
was  affirmed,  although  it  had  been  laid  out  into  lots  by  the 
mortgagor,  and  a  map  made.  It  is  necessary  in  this  case 
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also,  however,  to  look  carefully  for  the  precise  point  in- 
volved in  the  decision.  It  will  be  found  that  here  again 
the  premises  were  a  single  tract  of  land  when  they  were 
mortgaged.  Afterwards  the  mortgagor,  for  speculative 
purposes,  caused  them  to  be  surveyed  into  streets  and  lots, 
an  in  effect  made  a  city  upon  paper.  The  controlling  con- 
sideration with  the  court  was,  that  a  sale  of  the  various 
lots  into  which  the  mortgagor  had  subdivided  the  property, 
would  not  in  fact  be  a  sale  of  the  whole  property.  No 
inconsiderable  portion  of  it  was  occupied  by  the  streets 
which  had  been  laid  out,  and  the  whole  value  of  this  would 
be  lost  by  such  a  sale  as  was  asked  for.  The  plaintiff  had 
offered  to  consent  to  a  sale  in  lots,  if  he  could  be  secured 
against  a  deficiency  in  consequence  of  the  loss  of  the  land 
covered  by  the  streets,  and  of  a  sale  of  town  lots  when 
there  was  in  fact  no  town,  and  no  demand  for  small  lots  of 
land.  The  whole  subdivision  of  the  property  was  on  paper , 
there  was  no  occupation  by  it ;  and  although  some  of  the 
lots  had  been  sold,  none  of  the  purchasers  thought  their 
interests  worth  protecting.  The  observations  of  Judge 
BIRDSEYE,  in  his  opinion  that  the  contract  of  the  parties 
included  the  whole  of  the  land,  were  pertinent  in  that  case, 
because  such  a  sale  as  the  defendants  insisted  upon  would 
in  effect  have  deprived  the  mortgagee  of  a  portion  of  the 
land  mortgaged  for  his  security,  on  the  ground  of  a  mere 
paper  dedication  to  the  public. 

It  is  unnecessary  to  determine  here  whether,  when  pre- 
mises mortgaged  in  one  parcel,  and  being  such  at  the  time 
of  the  mortgage,  were  distinctly  subdivided  and  occupied 
separately  before  foreclosure,  these  rules  as  to  their  sales 
are  applicable.  It  is  sufficient  at  present  to  say,  that  when 
the  mortgaged  premises  consisted,  at  the  time  of  the  mort- 
gage, as  well  as  at  the  time  of  the  sale,  of  several  parcels 
distinctly  marked  by  separate  use,  it  is  the  duty  of  an 
officer  of  this  court  conducting  a  sale,  to  sell  them  sepa- 
rately, unless  in  the  very  special  cases  intended  to  be  pro- 
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vided  for  in  the  last  clause  of  the  74th  rule.  And  where 
the  referee  has  been  requested  to  conduct  the  sale  in  such 
a  manner,  and  declined  to  do  so,  it  is  a  sufficient  reason 
for  ordering  a  re-sale,  unless  it  be  shown  that  the  case 
comes  clearly  within  that  exception.  The  presumption  is, 
that  a  sale  in  parcels  will  be  most  advantageous,  and  the 
contrary  must  be  made  to  appear  to  sustain  a  sale  in  bulk 
in  such  a  case. 

In  the  present  instance,  the  opinions  of  the  various  per- 
sons who  have  made  affidavits  vary  materially,  as  might  be 
expected,  both  as  to  the  value  of  the  property  and  the  pro- 
bable result  of  a  re-sale  in  parcels.  If  the  case  stood  upon 
a  question  of  inadequacy  of  price  merely,  to  be  determined 
upon  estimates  of  value,  probably  I  should  hardly  feel  jus- 
tified in  ordering  a  re-sale.  Still,  the  preponderance  of 
evidence  is,  that  more  would  be  realized  upon  a  re-sale  than 
was  obtained  at  the  present  sale.  The  presumption  of  the 
law  and  the  judgment  of  experience  lead  to  the  same  con- 
clusion, and,  as  I  have  said,  to  except  the  case  from  the 
rule,  these  must  be  overthrown  by  proof. 

The  plaintiff,  who  was  the  purchaser  at  the  sale,  contends 
that  the  Clay  Mill  property  and  the  factory  property 
should  be  sold  together,  on  account  of  th«  importance  of 
the  control  of  the  water  privilege  at  the  former,  to  the 
owners  of  the  latter.  But  this  goes  to  prove  that  there 
would  be  more  competition  for  the  mill  property,  and  not 
that  purchasers  would  refuse  to  bid  upon  the  factory  merely 
on  account  of  the  risk  of  competition  for  the  former.  It  is 
the  interests  of  the  owner  of  the  equity  of  redemption,  and 
not  those  of  purchasers  of  the  factory,  which  are  to  be  con- 
sidered. The  case  is  still  plainer  as  to  the  other  parcels, 
the  houses  and  the  land,  for  they  are  not  even  as  important 
to  the  use  of  the  factory  as  the  upper-  water  privilege.  I 
am  far  from  convinced  that  the  value  of  the  whole  together 
would  be  greater  than  the  aggregate  values  of  the  several 
parcels  to  separate  owners. 
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There  is  nothing  in  the  objection  that  the  parcels  are 
not  described  separately  in  the  advertisement.  They  could 
have  been  easily  described  separately  by  the  referee,  and 
accurate  or  exact  boundaries  subsequently  inserted  in  deeds. 

The  property  was  purchased  by  the  plaintiff  and  has 
been  re-sold  by  him.  But  his  vendees  bought  before  the 
referee's  sale  had  been  confirmed,  and  both  he  and  they 
took  a  title  subject  to  the  control  of  the  court.  They  are 
not  entitled  to  special  protection. 

The  sale  made  a  surplus,  in  which  judgment  creditors 
would  have  rights  or  interests.  But  it  is  to  be  remembered 
that  the  sale  was  not  made  for  their  benefit,  or  to  provide 
for  their  payment.  Upon  a  re-sale  in  parcels,  as  soon  as 
the  amount  of  the  mortgage  is  realized,  the  judgment  of 
sale  will  be  spent,  and  no  more  of  the  property  can  be  sold. 
The  subsequent  incumbrances  will  then  fall  upon  the  re- 
maining lands  relieved  of  the  prior  lien  of  this  mortgage. 
I  shall  direct  that  a  re-sale  take  place  in  parcels,  the  fac- 
tory property  to  be  sold  first,  and  the  Clay  Mill  next,  and 
the  residue  of  the  property,  if  necessary,  afterwards,  in 
such  order  as  the  referee  shall  determine. 

The  re-sale  will  be  made  by  the  same  referee.  Either 
party  may  apply  to  the  court  for  further  instructions  as  to 
terms,  &c.  No  costs  are  allowed  on  this  motion. 


SUPREME  COURT. 

CHARLES  SCOTT  and  JAMES  DUNN  agt.  WILLIAM  C.  WILLIAMS 
and  others. 

On  a  motion  to  discharge  an  order  of  arrest  on  affidavits  introduced  on  the  part 
of  the  defendant  in  support  of  the  motion,  the  plaintiff  may  sustain  the  order  and 
resist  the  motion  by  proving  other  contemporaneous  frauds  by  the  defendant. 

It  is  the  business  of  a  referee  appointed  to  take  evidence,  to  take  all  that  is  offered, 
and  leave  it  to  the  court,  on  the  hearing  of  the  matter,  to  determine  what  is  or  is 
not  competent. 
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JVeio  York  Special  Term,  January,  1862. 
MOTION  to  discharge  an  order  of  arrest. 

Mr.  PECK,  for  the  motion. 
P.  Y.  CUTLER,  opposed. 

LEONARD,  Justice.  Where  the  order  of  arrest  is  founded 
on  affidavits  showing,  in  the  first  instance,  that  the  defend- 
ant was  guilty  of  fraud  in  contracting  the  obligation  upon 
which  the  action  is  brought,  proof  of  other  contempora- 
neous frauds  of  a  like  character  has  a  tendency  to  sustain 
the  charge  of  fraud  upon  which  such  order  of  arrest  was 
granted,  and  is  admissible. 

The  proof  of  other  contemporaneous  frauds  does  not 
make  out  a  new  cause  of  arrest  in  the  action,  but  enables 
the  court  better  to  decide  in  the  case  of  conflicting  affida- 
vits of  the  parties,  to  whom  credence  ought  to  be  given. 

It  follows,  then,  that  on  a  motion  to  discharge  an  order 
of  arrest  in  such  a  case,  on  affidavits  introduced  on  the 
part  of  the  defendants,  in  support  of  the  motion,  that  the 
plaintiffs  may  sustain  the  order,  and  resist  the  motion,  by 
proving  other  contemporaneous  frauds  by  the  defendants. 
It  will  not  be  a  departure  from  the  case  originally  made 
on  which  the  arrest  was  granted. 

It  is  the  business  of  a  referee  appointed  to  take  evidence, 
to  take  all  that  is  offered,  and  leave  it  to  the  court,  on  the 
hearing  of  the  matter,  to  determine  what  is  or  is  not  com- 
•petent. 

The  authority  of  the  referee  here  was  to  take  the  evi- 
dence and  report  it  with  his  opinion,  not  to  hear  and  decide 
anything. 

The  plaintiffs  must  have  leave  to  hand  up  any  affidavits 
which  they  may  think  proper,  for  the  purpose  of  resisting 
the  defendants'  motion.  Such  affidavits  to  be  handed  to 
the  clerk,  at  chambers,  on  or  before  the  second  of  January 
next,  and  the  decision  of  the  motion  will  be  reserved  till 
that  time. 
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People  ex  rel.  Barrows  agt.  Supervisors  of  Monroe. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  THOMAS  BARROWS  and  another  agt.  THE 
BOARD  or  SUPERVISORS  OF  MONROE  COUNTY. 

The  provisions  of  chapter  83,  Laws  of  1861,  apply  to  all  claims,  whatever  their 
form,  which  are  required  by  law  to  be  presented  to  boards  of  supervisors  to  be 
audited  by  them. 

Monroe  Special  Term,  July  3,  1862. 

DEMURRER  to  return  to  alternative  mandamus. 

The  relators  recovered  two  judgments  in  the  supreme 
court,  which  were  duly  entered  and  docketed  in  Monroe 
county  clerk's  office,  for  costs,  in  actions  brought  in  the 
name  of  the  people  of  the  state  of  New  York,  against  rela- 
tors, to  recover  the  penalty  of  a  recognizance  taken  by  the 
police  justice  of  the  city  of  Rochester,  under  the  provi- 
sions of  the  statute  relating  to  "  disorderly  persons."  The 
judgments  were  presented  to  said  board  for  audit,  at  an 
annual  session  of  the  board  in  1861,  which  refused  to  audit 
the  same.  The  return  to  the  alternative  writ  by  said  board 
set  up  as  a  reason  why  it  did  not  audit  the  judgments,  that 
they  were  not  presented  for  audit  to  said  board  until  after 
the  time  limited  by  chapter  83,  Session  Laws  1861 — to 
which  the  relators  demurred  generally. 

C.  JORDAN,  for  relators. 
E.  S.  OTIS,  for  defendants. 

JAMES  C.  SMITH,  Justice.  I  overrule  the  demurrer  in 
this  case,  on  the  ground  that  the  relators  have  not  pre- 
sented their  claim  to  the  board  of  supervisors,  to  be  audited 
by  them,  as  required  by  the  provisions  of  chapter  83,  Laws 
1861,  p.  158. 

/  In  view  of  the  obvious  design  of  that  act,  to  prevent  pro- 
tracted sessions  of  the  boards  of  supervisors,  I  think  that 
its  provisions  apply  to  all  claims,  whatever  their  form, 


396  NEW  YORK  PRACTICE  REPORTS. 


Davy  agt.  Belts. 


•which  are  required  by  law  to  be  presented  to  the  boards 
to  be  audited  by  them. 

There  is  no  doubt  but  that  the  claim  of  the  relators  is 
of  that  nature,  notwithstanding  it  may  be  clearly  a  legal 
charge  upon  the  county,  (a  point  which  I  do  not  decide,) 
and  the  supervisors  may  have  no  discretion  as  to  its 
amount.  (1  R.  S.,  386,  §  3,  sub.  15  ;  id.,  §  4  ;  20  Barb.,  294  ; 
23  Barb.,  338  ;  I  Seld.,  67.) 

Judgment  for  defendants,  with  costs. 


SUPREME  COURT. 
DAVY  agt.  BETTS  and  others. 

A  demurrer  to  a  complaint  for  an  excess  of  parties  cannot  be  allowed;  it  is  only 
in  case  of  a  deficiency  of  parties,  that  a  demurrer  will  lie;  and  then  the  defi- 
ciency must  appear  on  the  face  of  the  complaint. 

JVeio  York  Special  Term,  February,  1862. 

DEMURRER  to  complaint. 

CLERKE,  Justice.  It  is  now  settled  that  the  defect  of 
parties,  for  which  the  Code  allows  a  demurrer,  (§  144,  sub. 
4,)  is  a  deficiency  and  not  an  excess  of  parties. 

The  demurrer  in  this  case  has  two  aspects  :  the  counsel 
for  the  defendants  insisting  that  the  plaintiff  ought  to  have 
sued  them  separately,  or,  having  sued  them  jointly,  that 
all  the  stockholders,  and  not  a  portion  of  them,  ought  to 
be  sued.  If  he  has  sued  three  of  them  jointly,  when  he 
ought  to  have  sued  only  one  of  them,  this  is  a  redundancy 
of  parties  ;  the  objection  to  which,  as  we  have  seen,  can 
not  be  taken  by  demurrer.  If  he  has  sued  three  of  them 
jointly,  when  he  ought  to  have  sued  more  than  three,  this, 
undoubtedly,  would  be  a  deficiency  of  parties,  which  could 
be  taken  advantage  of  by  demurrer.  But  a  demurrer  is 
only  appropriate  when  the  ground  of  demurrer  appears 


NEW  YORK  PRACTICE  REPORTS.  397 

Bonneau  agt.  Dinsmore. 

upon  the  face  of  the  complaint.  It  does  not  appear,  from 
the  complaint  in  this  case,  that  there  were  any  stockholders 
besides  the  defendants.  It  states,  indeed,  that  they  were 
the  owners  of  44,750  shares  ;  but  it  does  not  appear  that 
the  capital  stock  consisted  of  any  greater  number  of  shares. 

If  the  complaint  is  uncertain  or  indefinite  in  this  or  any 
other  respect,  the  remedy  is  by  motion,  and  not  by  de- 
murrer. 

The  demurrer  must  be  overruled,  with  costs. 


SUPREME  COURT. 
THOMAS  C.  BONNEAU  agt.  WM.  B.  DINSMORE  and  others. 

A  citizen  of  South  Carolina,  under  the  existing  state  of  hostilities  between  that 
state  and  this  state,  is  not  allowed  to  enforce,  in  our  courts,  the  collection  of  any 
claims  against  our  own  citizens. 

New  York  Special  Term,  February,  1862. 

THE  plaintiff'  sued  the  defendant  on  a  promissory  note. 
Defendant  set  up  that  the  plaintiff,  being  a  citizen  of  South 
Carolina  and  an  alien  enemy,  could  not  recover.  Plaintiff 
demurred  to  the  answer,  on  the  ground  that  defendant, 
while  alleging  that  he  (plaintiff)  was  an  alien  enemy,  still 
admitted  that  he  was  a  citizen  of  the  United  States. 

Mr.  MITCHELL,  for  plaintiff". 

DAVISON,  BURRILL  &  DAVISON,  for  defendant. 

GOULD,  Justice.  The  answer  in  this  case  sets  up  for  a 
defence  that  the  plaintiff  is  an  alien  enemy.  Of  course,  if 
such  is  the  fact,  the  defence  is  sufficient.  But  the  plaintiff 
claims  that  in  pleading  the  defence,  the  defendant  has 
stated  facts  which  do  not  make  the  plaintiff  an  alien  enemy, 
but  on  the  contrary,  show  that  he  is  a  citizen  of  the  United 
States,  and  entitled  in  all  respects  to  sue  in  our  courts. 
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Tims  the  answer  says  that  the  plaintiff  is  a  citizen  of,  and 
now  resident  in  the  state  of  South  Carolina,  which  state  is 
in  a  state  of  actual  hostility  to  and  in  open  war  with  the 
United  States  ;  to  which  the  plaintiff  (in  argument)  replies, 
that  the  hostilities  are  those  of  an  insurrection,  and  the 
United  States  claim  to  be  still  sovereign  over  the  whole 
territory,  South  Carolina  included,  and  that  no  state  court 
can  say  that  the  citizens  of  South  Carolina,  though  having 
levied  actual  war  against  the  general  government,  are  alien 
enemies. 

There  is  a  sense  in  which  this  reply  is  technically  cor- 
rect ;  but  it  is  not  the  sense  in  which  is  founded  the  rule 
which,  in  any  case,  makes  the  defence  spoken  of  a  valid 
one.  An  enemy  is  not  allowed  to  enforce  (in  our  courts) 
the  collection  of  any  claims  against  our  own  citizens, 
because  (in  the  words  of  ELLSWORTH,  Ch.  J.,  in  the  case  of 
Hamilton  agt.  Eaton,  before  the  U.  S.  circuit  court  in  North 
Carolina,  in  1792,)  "  it  would  be  dangerous  to  admit  him 
into  the  country  or  to  correspond  with  agents  in  it ;  and 
also  because  a  transfer  of  treasure  from  the  country  to  his, 
would  diminish  the  ability  of  the  former  and  increase  that 
of  the  latter  to  prosecute  the  war." 

The  whole  ground  of  excluding  a  public  enemy  from  our 
courts  is  one  exclusively  of  public  policy,  and  whenever 
public  policy  would  carry  the  rule,  the  courts  should  be 
bound  by  it. 

This  reason  for  the  rule  applies  in  full  force  and  in  every 
particular  to  the  case  before  the  court,  and  the  plaintiff  is 
completely  within  the  undoubted  spirit  of  the  prohibition, 
which  suspends  his  remedy  while  leaving  his  claim  to 
remain  untouched  and  liable  to  be  revived  and  recovered 
after  hostilities  are  ended.  Of  course  this  view  is  based 
upon  the  concession  (by  demurring  to  the  answer)  that  the 
facts  are  correctly  stated  by  the  defendants. 

There  is  a  further  ground  for  holding  the  plaintiff  within 
the  real  disability  to  sue  in  our  courts,  which  is  intended 
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to  be  asserted  by  this  answer.  By  act  of  congress,  passed 
July  15,  1861,  the  president  of  the  United  States  was 
authorized  to  declare  by  proclamation,  any  state  or  states 
"  in  insurrection  against  the  United  States,"  under  certain 
circumstances,  and  that  whenever  he  so  declared,  "  there- 
upon all  commercial  intercourse  by  and  between  the  same 
and  the  citizens  thereof  and  the  citizens  of  the  rest  of  the 
United  States  shall  cease  and  be  unlawful  so  long  as  such 
condition  of  hostility  shall  continue."  In  pursuance  of  this 
act  the  president,  by  proclamation,  declared  the  state  of 
South  Carolina  to  be  in  such  a  state  of  hostility,  and  ex- 
pressly stated  that  all  commercial  intercourse  with  that 
state  was  unlawful. 

There  should  be  no  question  that  the  endeavors  to  en- 
foce  commercial  rights — the  attempt  to  collect  the  avails 
of  prior  commercial  transactions — come  completely  within 
the  spirit  of  this  restriction  ;  and  that  under  a  proper  con- 
struction of  this  act  it  is  unlawful  to  allow  a  citizen  of  that 
rebellious  state  (especially  one  alleged  to  be  himself  in  hos- 
tility to  the  government)  to  enforce  any  such  remedy  in 
our  courts. 

The  demurrer  should  be  overruled,  with  costs. 


SUPREME   COURT. 
TANNER  and  others  agt.  BANK  OF  Fox  LAKE. 

It  never  has  been  held  that  the  check  of  a  party  bound  to  pay,  is  a  payment,  if  the 
check  is  not  paid. 

New  York  General  Term,  October.  1861. 

By  the  court,  INGRAHAM,  Justice.  In  this  case  it  appears 
that  the  defendants,  on  being  informed  that  the  first  draft 
was  not  paid,  sent  the  draft  on  which  this  action  is  brought 
to  take  it  up.  This  would  be  a  good  consideration  for  the 
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draft,  if  there  was  no  fraud  or  misrepresentation  used  in 
obtaining  it.  Such  is  the  defence  set  up  by  the  answer. 
On  the  trial  the  judge  charged  "  that  giving  the  check  was 
no  payment."  To  this  the  defendants  excepted.  There  was 
no  error  in  such  charge.  It  has  never  been  held  that  the 
check  of  the  party  bound  to  pay  is  a  payment,  if  the  check 
is  not  paid. 

It  does  not  appear  whether  the  question  of  fraud  was 
submitted  to  the  jury.  We  are  to  presume  it  was,  if  no 
request  was  made  to  submit  that  question  to  the  jury  by 
the  defendants.  They  should  have  asked  to  have  that 
question  passed  upon. 

Judgment  affirmed,  with  costs. 


SUPREME  COURT. 
AUGUSTUS  A.  VALENTINE  agt.  JOHN  VAN  WAGNER  and  others. 

A  condition  in  a  mortgage  of  real  estate  that  in  default  in  the  payment  of  interest 
for  twenty  days  after  the  time  limited  for  the  payment  thereof,  the  principal 
sum,  together  with  all  arrears  of  interest  thereon,  was,  at  the  option  of  the  mort- 
gagee, to  become  and  be  due  and  payable  immediately  thereafter, 

Held,  to  be  an  agreement  which  the  parties  had  a  right  to  make,  and  the  extension 
of  credit  was  lawfully  made  dependent  upon  the  punctual  payment  of  interest. 

Upon  the  failure  of  the  mortgagor  to  perform  the  condition  upon  which  the  credit 
depends,  the  principal  becomes  due  and  payable  by  the  terms  of  his  contract. 
And  in  the  absence  of  fraud,  this,  like  any  other  contract,  will  be  enforced  by  a 
court  of  equity. 

New  York  Special  Term,  February,  1862. 
MOTION  for  judgment  on  foreclosure  of  mortgaged  pre- 
mises. 

E.  KETCHUM,  for  plaintiff'. 

J.  G.  McAoAM,  for  defendants. 

ALLEN,  Justice.     By  the  terms  of  the   mortgage,   upon 
default  in  the  payment  of  interest  for  twenty  days  after 


NEW  YORK  PRACTICE  REPORTS.  4Q1 

Valentine  agt.  Van  Wagner. 

the  time  limited  for  the  payment  thereof,  the  principal 
sum,  together  with  all  arrears  of  interest  thereon,  was,  at 
the  option  of  the  plaintiff,  to  become  and  be  due  and  pay- 
able immediately  thereafter.  This  condition  is  not  in  the 
nature  of  a  forfeiture,  to  be  relieved  against  by  a  court  of 
equity,  or  which  a  court  of  equity  will  not  enforce.  It  is 
an  agreement  which  the  parties  had  a  right  to  make,  and 
the  extension  of  credit  was  lawfully  made  dependent  upon 
the  punctual  payment  of  interest.  Upon  the  failure  of  the 
mortgagor  to  perform  the  condition  upon  which  the  credit 
depended,  the  principal  became  due  and  payable  by  the 
terms  of  his  contract. 

In  the  absence  of  fraud,  this,  like  any  other  contract, 
will  be  enforced  by  a  court  of  equity.  It  is  neither  oppres- 
sive nor  unconscionable.  (JVoyes  agt.  Clarke,  7  Paige,  179  ; 
Ferris  agt.  Ferris,  28  Barb.,  29,  and  cases  cited  by  INGRA- 
HAM,  J.) 

In  this  case  the  first  semi-annual  instalment  of  interest 
was  suffered,  by  the  mere  negligence  and  omission  of  the 
mortgagee,  to  remain  in  arrear  and  unpaid  from  December 
to  May,  and  the  plaintiff  then,  by  his  attorney,  demanded 
payment  of  the  principal  and  interest,  treating  it  all  as  due, 
as  he  lawfully  might.  What  would  have  been  the  effect  of 
the  payment  and  acceptance  of  the  interest  as  interest  after 
that,  without  an  agreement  further  to  extend  the  time  of 
payment  of  the  principal  then  actually  due,  it  is  not  neces- 
sary to  decide.  Be  that  as  it  may,  the  evidence  fails  to 
show  that  the  plaintiff  did  accept  the  proffered  payment  of 
interest  on  the  23d  day  of  May,  1860.  There  was  an  at- 
tempt to  force  upon  him,  or  to  leave  with  him  against  his 
will,  a  sum  of  money  equal  to  the  interest  in  arrear.  But 
what  a  court  of  equity  could  not  do — relieve  the  party  from 
the  consequences  of  his  contract  and  deliberate  act — he 
could  not  do  of  himself  without  the  consent  of  the  other 
contracting  party,  and  without  the  intervention  of  this 
court.  The  claim  that  the  plaintiff  accepted  the  money 
VOL.  XXIJI,  26 
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is,  under  the  circumstances  and  the  statements  of  the  wit- 
nesses in  that  behalf,  improbable.  From  the  statement  of 
the  lad,  the  son  of  the  defendant,  it  is  quite  evident  that 
the  money  was  not  deliberately  paid  to  and  accepted  by  the 
plaintiff  as  and  for  the  interest  then  in  arrear  ;  but  a  gross 
sum,  a  little  more  than  the  interest,  and  a  little  less  than 
the  interest  with  interest  upon  it,  was  mingled  with  other 
money  that  was  at  the  same  time  paid  to  the  plaintiff  when 
he  and  his  mother  fled,  leaving  it  in  the  plaintiff's  hands. 

The  whole  sum  has  become  due  by  the  default  of  the 
defendant,  the  mortgagor,  in  the  payment  of  interest,  and 
the  credit  has  not  since  been  extended,  or  the  conditions 
waived  by  any  act  of  the  plaintiff. 

There  must  be  a  judgment  of  foreclosure  in  the  usual 
form  for  the  whole  sum  secured  to  be  paid,  less  one  hun- 
dred dollars  deducted  by  the  plaintiff's  consent. 
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HENRY  DELAFIELD  agt.  WILLIAM  R.  HOLBROOK  and  ELIZA- 
BETH T.  HOLBROOK,  executors,  &c. 

An  action  being  brought  upon  the  following  agreement  in  writing,  to  wit :  "  For 
value  received,  I  hereby  guaranty  to  H.  &  W.  Delafield,  that  the  bond  of  the 
Newfoundland  Electric  Telegraph  Company,  No.  19,  for  £200  sterling,  shall  be 
of  the  value  of  $960  on  the  7th  day  of  March,  1855,  at  which  price  and  at  which 
date  I  will  purchase  the  same  if  offered  to  me.  New  York,  March  8,  1853.  D. 
B.  HOLBROOK"  : 

Held,  that  the  agreement  contained  two  separate  and  distinct  contracts — a  contract 
of  guaranty,  and  a  contract  of  purchase.  That  is,  after  the  statement  of  guar- 
anty expressing  a  good  consideration,  the  latter  clause,  "at  which  price  and  at 
which  date  I  will  purchase  the  same  if  offered  to  me,"  did  not  change  the  whole 
contract  to  one  merely  of  purchase  upon  condition  of  a  tender.  (BAKBOUR,  J., 
dissenting.) 

New  York  General  Term,  Jlugust,  1862. 
THIS  action  was  brought  upon  the  following  instrument 
in  writing  :  "  For  value  received,  I  hereby  guaranty  to  H. 
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&  W.  Delafield.  that  the  bond  of  the  Newfoundland  Elec- 
tric Telegraph  Company,  No.  19,  for  two  hundred  pounds 
sterling,  shall  be  of  the  value  of  nine  hundred  and  sixty 
dollars,  on  the  7th  day  of  March,  1855,  at  which  price  and 
at  which  date  I  will  purchase  the  same  if  offered  to  me. 
New  York,  March  8,  1853.  D.  B.  HOLBROOK." 

Upon  the  trial  it  was  proved  by  the  plaintiff  that  the 
bond  was  of  no  value  on  the  7th  of  March,  1855  ;  but  there 
was  no  evidence  that  such  bond  was  upon  that  date,  or  at 
any  time  prior  to  the  death  of  Holbrook,  which  subse- 
quently occurred,  offered  to  him  to  purchase.  The  defend- 
ants thereupon  moved  to  dismiss  the  complaint,  upon  the 
ground,  first,  that  the  guaranty  expresses  no  legal  consid- 
eration ;  and  secondly,  that  there  was  no  proof  that  the 
bond  was  ever  offered  to  Holbrook.  The  motion  was  re- 
fused, and  verdict  rendered  for  the  plaintiff  for  the  amount 
claimed,  subject  to  the  opinion  of  the  general  term, 

LEWIS  L.  DELAFIELD,  for  plaintiff. 

I.  This  agreement  may  be  regarded  either  as  a  contract 
of  guaranty,  or  as  a  contract  of  purchase  and  sale,  at  the 
option  of  the  plaintiff. 

a.  It  consists  of  two  distinct  parts,  each  a  complete  con- 
tract in  itself. 

1.  Mr.  Holbrook  guarantied  that  the  bond  in  question 
should  be  worth  $960  on  the  7th  of  March,  1855. 

2.  He  agreed  to  purchase  the  bond  at  the  date  and  price 
if  offered  to  him,  the  intention  evidently  being  to  secure  to 
the  plaintiff  the  sum  of  $960,   either  by  Mr.  Holbrook's 
purchasing  the  bond  at  its  par  value,  or  by  paying  the 
plaintiff  the  difference  between  this  value  and  its  market 
value  on  the  7th  of  March,  1855. 

The  option  of  keeping  or  parting  with  the  bond  was 
necessarily  left  with  the  plaintiff.  This  is  the  only  con- 
struction which  will  give  their  natural  force  and  effect  to 
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all  the  parts  and  words  of  this  agreement,  and  that  harmo- 
nizes with  the  rules  that  instruments  are  to  be  construed 
contra  proferentem,  and  ut  res  magis  valeat  quam  pereat. 

II.  This  agreement  cannot  be  held  to  be  an  entire  con- 
tract without  disregarding  all  these  rules  of  construction. 
As  an  entire  contract,  it  is  impossible  to  give  effect  to  more 
than  one-half  of  the  agreement ;  it  is  then  either  a  guar- 
anty only,  or  an  agreement  of  sale  only.     It  cannot  be  both 
at  the  same  time,  for  the  former  contemplates  the  plain- 
tiff's retaining  the  bond,  and  the  latter  his  parting  with  it. 
And  there  is  rather  more  reason  in  the  plaintiff's  insisting 
that  the  agreement  is  a  guaranty  only,  than  there  is  in  the 
defendants'  claiming  that   it  is   a  contract  of  sale  only, 
because  when  clauses  are  repugnant  and  incompatible,  the 
earlier  prevails  in  deeds  and  other  instruments  inter  vivos. 
(2  Parsons'  Con.,  26.)     If  the  contract  be  entire,  and  is  to 
be  construed  as  an  agreement  of  sale,  the  whole  of  the  first 
portion  is   disregarded.     But  courts  will,  when  possible, 
give  effect  to  all  the  parts  and  words  of  contracts ;  and 
hence  BOSWORTH,  Ch.  J.,  says  of  a  similar  agreement :  "  As 
an  original  undertaking  or   agreement,  the  point  is  free 
from  difficulty ;  as   an   agreement  within    the    statute   of 
frauds  it  is  good  on  its  face,  according  to  the  recent  case 
of  Miller  agt.  Cook,  (22  How.  Pr.  R.,  66.)"     And  ROBERT- 
SON,  J.,   says  :    "  The   agreement  gave   the  plaintiffs  the 
option  to  sue  on  the  contract  of  indemnity,  a  guaranty  of 
value  for  the  difference  between  the  named  and  the  market 
price,  or  for  a  price  fixed  on  a  tender  of  the  bond  ;  and  in 
either  case  I  do  not  think  the  statute  would  apply."  (How- 
ard agt.  Holbrook,  23  How.  Pr.  R.,  64.) 

III.  The  plaintiff,  having  the  option,  has  elected  to  treat 
this  agreement  as  a  guaranty.     It  was  therefore  unneces- 
sary that  he  should  offer  any  proof  that  the  bond  was  offered 
to  Holbrook  to  be  purchased. 

IV.  This  agreement,  when  construed  as  a  guaranty,  is  per- 
fectly valid  and  binding.  (Miller  agt.  Cook,  23  JV.  F.  JR.,  495.) 
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V.  The  court  should  direct  judgment  for  the  plaintiff 
upon  the  verdict. 

R.  GOODMAN,  for  defendants. 

I.  The  manifest  intention  of  the  parties  to  the  guaranty 
was,  that  the  bond  referred  to  in  it  should  be  offered  to 
the  guarantor  at  the  time  named  in  the  guaranty,  and  that 
he  should  then  have  the  privilege  of  purchasing  the  same. 
This  intention  is  always  the  paramount  rule  for  the  inter- 
pretation of  every  contract. 

II.  The  offering  the  bond  to  the  guarantor  at  the  time 
specified  in  the  guaranty  was  a  condition  precedent  to  his 
liability.     (Jlntrobus  agt.  Davidson,  3  Meriv.,  569  ;   Samuel 
agt.  Howarth,  3  Meriv.,  272,  #c.  ;  Elworths  agt.  Maunder, 
2  Moody  #  P.,  482  ;  Pearse  agt.  Maurice,  2  Jldolp.  #  EL,  84  ; 
Musket  agt.  Rogers,  5  Bing.  JV*.  C.,  728 ;  Hunt  agt.  Smith, 
17  Wend.,  179.) 

III.  The  option  accorded  to'  the  guarantor  was  for  his 
benefit,   and  was  equivalent  to  a  demand  being  required 
upon  him  before  the  bond  could  be  sold  for  less  than  its 
nominal  amount,  or  he  in  any  wise  made  liable.     (Jilcock 
agt.  Blowfield,  JVoy,  95  ;  Russell  agt.  Buck,  11  Vermont  R., 
166  ;  Payne  agt.  Ives,  3  Dowl.  #  Ry.,  664  ;  Theobald  on  Prin. 
and  Surety,  139 ;  Howard  agt.  Holbrook,  JV.  F.  Sup.  Court, 
March,  1862,  reported  How.  Pr.  R.,  vol.  23,  p.  64.) 

IV.  Judgment  should  be  for  the  defendants,  dismissing 
the  complaint  with  costs. 

ROBERTSON,  Justice.  In  the  recent  case  decided  at  a  gen- 
eral term  of  this  court,  (Howard  agt.  Holbrook,  23  How. 
Pr.  R.,  64,)  I  had  occasion  to  consider  a  precisely  similar 
agreement  as  that  now  before  the  court,  and  to  say  that  the 
plaintiff  had  his  option  between  the  contract  of  guaranty 
and  that  of  sale  ;  assuming  that  there  could  be  no  contro- 
versy that  there  were  two  such  contracts  in  the  instrument 
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in  question.     A  still  further  examination  and  consideration 
have  not  shaken  my  views  there  expressed. 

A  contract  to  guaranty  the  value  of  an  article,  and  one 
to  purchase  it,  arise  from  the  use  of  different  words  and 
lead  to  different  results  and  obligations  ;  the  first  requir- 
ing a  consideration  to  support  it,  and  the  second  by  the 
mutual  agreement  to  buy  and  sell.  No  one  could  have  the 
slightest  doubt  that  if  this  instrument  had  ended  with  the 
date  of  March  7,  1856,  it  contains  as  complete  a  contract 
of  guaranty  as  could  have  been  drawn.  The  words  "-for 
value  received,"  expressed  the  consideration,  and  implied 
something  more  than  the  future  payment  of  the  expected 
value  ;  "  guaranty  that  the  value  shall  be"  is  peculiarly 
expressive  of  such  an  undertaking,  and  does  not  approach 
in  any  way  the  language  of  an  undertaking  to  purchase. 
The  question  remains  whether  the  addition  of  the  words 
"  at  which  price  and  at  which  date  I  will  purchase  the 
same  if  offered  to  me,"  change  the  whole  contract  to  one 
merely  of  purchase  upon  condition  of  a  tender. 

There  is  no  inconsistency  between  the  two  clauses  of 
this  instrument,  no  indication  that  the  second  was  meant 
to  qualify  the  first,  and  no  necessity  of  reconciling  any  con- 
flicting meanings.  There  is  no  impossibility  arising  from 
grammatical  rules  of  their  containing  two  distinct  obliga- 
tions. Instead  of  the  relative  pronoun  "  which,"  the  par- 
ties might  have  employed  a  conjunction  and  the  demonstra- 
tive pronoun  "  that,"  so  as  to  have  read,  "  and  I  will  pur- 
chase the  same  if  offered  to  me  at  that  time  and  at  that 
price."  Relative  pronouns  have  precisely  that  effect ;  the 
sentence  does  not  remain  the  less  double  because  of  their 
use.  It  contains  two  undertakings,  "  I  hereby  guaranty 
the  value,"  and  "  will  purchase,"  whether  there  be  one  sen- 
tence or  two.  A  deed  by  which  A  conveyed  to  B  certain 
premises,  the  title  to  which  A  warranted,  would  not  the 
less  operate  as  a  conveyance  because  it  contained  the  war- 
ranty, which  referred  to  the  premises  by  a  relative  pronoun. 
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There  is  no  more  authority  for  making  the  agreement  to 
purchase  predominate  over  and  absorb  the  contract  of 
guaranty,  than  for  making  the  latter,  which  comes  first, 
control  the  former.  The  "  value  received"  was  stated  to 
be  for  the  guaranty,  and  not  for  the  agreement  to  pur- 
chase. If  the  order  had  been  inverted,  placing  the  con- 
tract for  purchase  first,  so  as  to  have  read,  "  I  will  buy 
such  a  bond  at  such  a  price,  on  such  a  day,  if  offered  to 
me,  whose  value  I  guaranty  shall  be  such  a  price,"  would 
the-  last  part  be  rejected  as  surplusage  ?  Did  any  one  ever 
before  draw  a  simple  agreement  to  buy  in  the  form  in  which 
this  instrument  is  drawn,  placing  the  main  idea  last,  and 
thrusting  in  a  guaranty  before  it  ?  I  cannot  doubt  that 
the  legal  effect  of  every  word  of  the  instrument  expressed 
the  intention  of  the  parties,  and  was  necessary  to  do  so. 

Interpreted  as  a  double  agreement,  the  object  is  very 
plain.  It  is  not  to  be  assumed  that  the  defendants'  tes- 
tator believed  or  expected  the  bond  mentioned  would  be 
entirely  worthless.  He  wished  the  plaintiff  to  retain  it  in 
his  possession  for  two  years  ;  he  therefore  guarantied  that 
the  value  should  be  a  certain  sum  at  the  end  of  that  time. 
This  would,  however,  give  the  plaintiff  the  right  to  recover 
only  the  difference  between  the  actual  and  claimed  value, 
retaining  the  bond  :  but  he  intended  to  give  the  plaintiff 
the  option  to  recover  the  whole  of  the  sum  named  on 
giving  up  the  bond,  if  he  preferred  it. 

A  mere  agreement  to  sell  and  buy  would  deprive  the 
plaintiff  of  the  right  of  retaining  the  bond,  being  indem- 
nified against  loss.  Besides,  such  an  agreement  would 
require  the  plaintiff  to  tender  on  the  day,  which  he  might 
not  be  able  to  do,  (see  Howard  agt.  Holbrook,  ubi  sup.,) 
whereby  the  defendants'  testator  would  escape  all  liability ; 
whereas  the  liability  on  a  contract  of  guaranty  would  be 
fixed  on  the  day  named,  and  could  not  be  increased  or 
diminished  afterward. 

I  do  not  consider  it  very  hard  that  the  bond,  on  being 
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paid  its  inferiority  of  value  to  the  sum  named,  should  be 
retained  by  the  plaintiff.  What  the  value  received  was 
that  induced  the  defendants'  testator  to  agree  thereto  does 
not  appear ;  he  may  have  sold  the  bond  to  the  plaintiff 
at  the  price  at  which  he  agreed  to  take  it  back,  and  in 
such  case  he  ran  the  risk  of  its  falling  in  value,  instead  of 
the  plaintiff.  It  is  sufficient  that  the  defendants'  testator 
agreed  that  the  plaintiff  might  so  retain  such  bond,  receiv- 
ing the  difference  of  its  value. 

I  am  opinion,  therefore,  that  the  plaintiff  should  retain 
his  verdict  for  the  amount  which  has  been  given  in  his 
favor,  and  have  judgment  for  the  amount,  with  costs. 

WHITE,  J.,  concurred. 

BARBOUR,  J.,  dissenting.  The  words  "  for  value  receiv- 
ed," in  an  instrument  of  this  kind,  undoubtedly  express  a 
sufficient  consideration  to  support  it.  (Howard  agt.  Hol- 
brook, 23  How.  Pr.  R.,  64.) 

The  sole  question  for  consideration,  therefore,  is,  whether 
the  offer  of  the  note  to  Holbrook  for  purchase,  at  the  time, 
in  that  regard  mentioned  in  the  contract,  was  a  condition 
precedent  to  a  recovery  under  the  guaranty. 

The  counsel  for  the  plaintiff  claims  that  two  distinct  and 
several  undertakings  on  the  part  of  the  obligee  are  em- 
braced in  the  contract  in  this  case ;  one  being  purely  a 
warranty  that  the  bond  shall  be  worth  $960  upon  a  certain 
day,  and  the  other,  an  undertaking  by  Holbrook  that  on 
the  day  designated  he  will  buy  it  for  that  sum,  if  offered 
to  him  ;  and  that  the  defendants  had  a  right,  either  to  pre- 
sent the  bond  and  require  Holbrook  to  purchase  it,  or  to 
proceed  against  him  upon  the  guaranty  without  such  pre- 
sentation. Upon  an  examination,  however,  it  will  be  found 
that  the  contract  signed  by  Holbrook  consists  of  one  con- 
tinuous sentence,  not  susceptible  of  a  division,  and  it  ap- 
pears to  me  to  contain  but  a  single  proposition  or  under- 
taking, to  wit,  a  guaranty  on  the  part  of  Holbrook  that  the 
bond  shall  be  worth  $960  to  the  plaintiff  and  his  then  part- 
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ner,  at  the  end  of  two  years  from  that  date  ;  which  under- 
taking he  agreed  to  perform  so  as  to  render  the  same 
effective  in  a  particular  manner,  that  is,  by  purchasing  the 
bond  if  presented  to  him  for  that  purpose,  on  the  day  men- 
tioned in  the  agreement,  and  paying  therefor  the  amount 
he  had  covenanted  it  should  be  then  worth. 

This  construction,  I  think,  is  perfectly  consistent  with  the 
probable  design  and  intention  of  both  parties.  The  obligors, 
clearly,  designed  nothing  further  than  to  receive  $960  for 
their  bond ;  for  that  is  all  they  would  be  entitled  to  under 
either  construction.  The  mere  guaranty  secured  to  them 
that,  and  the  provision  for  the  purchase  of  the  instrument 
was  therefore  worthless  to  them.  But  it  is  quite  reason- 
able to  suppose  that  Holbrook  designed,  at  the  time  he 
signed  the  guaranty,  to  provide  for  his  own  safety  against 
loss  by  selling  the  bond  to  some  one  else  conditionally 
during  the  two  years  which  were  to  elapse  before  he  was 
to  pay  for  it,  or  that  he  hoped  to  realize  something  on  the 
sale  of  the  bond  at  some  future  time,  in  case  he  should  be 
compelled  to  purchase  it,  and  it  is  difficult  to  believe  that 
the  parties  designed  to  permit  the  obligees  to  deprive  him 
of  this  very  equitable  right,  at  their  option,  by  retaining 
the  bond  in  their  own  hands  after  they  had  received  from 
him  its  full  value. 

I  am  of  opinion,  therefore,  that  the  contract  signed  by 
Holbrook,  must  be  considered  as  simply  an  agreement  to 
purchase  the  bond  at  the  price  fixed,  provided  it  should 
be  presented  to  him  for  that  purpose,  on  the  7th  of  March, 
1855,  and  that  such  presentation  was  necessary  to  entitle  the 
plaintiif  to  recover  against  Holbrook  or  his  personal  repre- 
sentatives upon  the  contract.  In  this  view  of  the  case  it  is 
unnecessary  to  consider  what  would  have  been  the  duty  of 
the  plaintiff  as  obligee  in  a  mere  covenant  of  guaranty. 

The  verdict  should  therefore  be  set  aside  as  contrary  to 
evidence,  and  a  new  trial  granted,  with  costs,  and  costs  of 
appeal. 
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SUPREME  COURT. 

THOMAS  M.  MYRES  and  another,  executors,  &c.  agt.  DUDLEY 
MYRES  and  others. 

Construction  of  a  clause  in  a  will. — The  testator,  Isaac  Myres,  in  the  seventh 
clause  of  his  will,  made  a  bequest  in  these  words :  "  Seventh.  I  give,  devise  and 
bequeath  unto  my  son  Thomas  M.  Myres,  and  the  heirs  of  my  son  Melancthon 
W.  Myres,  and  their  heirs  forever,  all  the  rest  and  residue  of  my  real  and  per- 
sonal property  of  whatever  name,  to  be  equally  divided  between  my  son  Thomas 
M.  Myres  and  the  heirs  of  my  son  Melancthon  W.  Myres :" 

Held,  that  there  being  nothing  in  any  other  portions  of  the  will  suggesting  any 
different  understanding  of  this  clause  than  must  be  given  to  it  in  a  separate  read- 
ing, it  gives  the  property  to  Thomas  M.  Myres  and  the  five  children  of  Melanc- 
thon W.  Myres  in  six  equal  parts;  that  is,  the  beneficiaries  under  this  clause 
of  the  will  take  per  capita  and  not  per  stirpes. 

Saratoga  Special  Term,  March,  1862. 
THIS  action  is  brought  to  obtain  construction  of  the  will 
of  Isaac  Myres,  deceased. 

W.  A.  BEACH,  for  plaintiff's. 
L.  B.  PIKE,  for  defendants. 

BOCKES,  Justice.  The  question  arises  under  the  seventh 
clause  of  the  will,  which  reads  as  follows  :  "  Seventh. — I 
give,  devise  and  bequeath  unto  my  son  Thomas  M.  Myres, 
and  the  heirs  of  my  son  Melancthon  W.  Myres,  and  their 
heirs  forever,  all  the  rest  and  residue  of  my  real  and  per- 
sonal property  of  whatever  name,  to  be  equally  divided 
between  my  son  Thomas  M.  Myres  and  the  heirs  of  my  son 
Melancthon  W.  Myres." 

The  heirs  of  Melanethon  W.  Myres,  alluded  to  in  the 
will,  are  his  children  Henry  W.  Myres,  John  Myres,  Wil- 
liam 0.  Myres,  Dudley  Myres  and  Dorcas  Myres.  The 
defendant,  Abigail  Myres,  is  the  widow  of  Melancthon, 
who,  by  the  will,  was  to  have  "  her  support  out  of  the  lega- 
cies bequeathed "  to  Melancthon's  children,  so  long  as  she 
should  remain  his  widow. 
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Under  the  clause  of  the  will  above  set  out,  Thomas 
claims  that  he  is  entitled  to  one-half  of  the  residue  and 
remainder  of  the  property  of  which  the  testator  died  seized, 
after  satisfying  all  other  legacies  and  bequests,  and  that 
the  heirs  of  Melancthon  take  the  other  half — whereas  such 
heirs  claim  and  insist  that  the  entire  residue  and  remainder 
should  be  divided  into  six  equal  parts,  of  which  Thomas 
is  entitled  to  one  part,  and  they  to  the  other  five. 

The  question  is,  therefore,  whether,  by  the  true  con- 
struction of  the  will,  the  beneficiaries  under  the  seventh 
clause  take  per  stirpes  or  per  capita. 

On  the  trial  an  offer  was  made  by  the  plaintiff  to  show 
by  parol,  that  the  testator  intended  that  they  should  take 
per  stirpes,  which  offer  was  rejected.  This  ruling  was 
manifestly  correct.  The  will  is  in  no  respect  ambiguous. 
It  must  receive  construction  according  to  the  fair  import 
of  its  terms.  It  was  held,  in  Arthur  agt.  Arthur ,  (10  Barb., 
9,)  that  parol  evidence  was  inadmissible  to  control  or 
explain  the  intention  of  the  testator,  or  to  vary  the  legal 
construction  of  the  will.  The  cases  on  this  point  are  col- 
lected in  Arthur  agt.  Arthur,  (see  p.  16,)  and  are  entirely 
conclusive.  (See  also  Mann  agt.  Mann,  1  John.  Ch.,  231  ; 
Baum  agt.  Stone,  1  Sand.  Ch.,  357.) 

The  will  must  therefore  be  taken  to  express  the  inten- 
tion of  the  testator,  and  his  intention  is  to  be  collected 
from  the  words  of  the  will.  What,  then,  was  his  intention, 
under  a  fair  construction  of  the  language  employed  to 
express  his  purpose  ?  It  is  sometimes  the  case  that  other 
portions  of  a  will  throw  light  on  the  particular  clause  to 
be  construed  ;  in  which  case  the  whole  instrument  must  be 
read  together,  and  the  will  must  be  so  rendered  as  to  carry 
out  the  scheme  of  the  testator,  in  the  disposition  of  his 
property,  in  all  its  parts.  By  this  mode  of  examination 
the  intention  is  determined.  But  I  am  unable  to  discover 
anything  in  the  other  portions  of  this  will  which  suggests 
any  different  understanding  of  the  seventh  clause  than  must 
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be  given  it  on  a  separate  reading.  Its  application  is  clear 
and  definite  as  regards  property ;  the  beneficiaries  are 
unmistakably  designated  :  and  the  distribution  is  directed 
in  language,  as  well  understood  when  the  clause  is  read  by 
itself,  as  when  read  in  connection  with  other  portions  of 
the  will. 

Perhaps  the  clause  of  the  will  may  be  simplified  some- 
what by  omitting  superfluous  words,  and  inserting  the 
names  of  the  persons  designated  by  "  heirs  of  my  son  Me- 
lancthon."  It  will  then  stand  thus  :  I  give,  devise  and 
bequeath  unto  Thomas  M.  Myres,  Henry  W.  Myres,  John 
Myres,  William  0.  Myres,  Dudley  Myres  and  Dorcas  Myres, 
all  the  rest  and  residue  of  my  real  and  personal  property, 
to  be  equally  divided  between  them. 

Were  this  the  reading,  no  question  could  exist  as  to  the 
clear  import  of  the  sentence.  How  does  the  will  differ 
from  this  ?  The  words,  heirs  of  my  son  Melancthon,  are 
used,  for  aught  that  appears  to  the  contrary,  simply  to 
designate  the  beneficiaries  instead  of  naming  each  by  his 
proper  name — to  describe  the  legatees,  not  to  denote  suc- 
cession. 

It  must  be  held  in  mind  that  the  testator  had  a  perfect 
right  to  dispose  of  his  property  according  to  his  own  incli- 
nations. He  could  discard  or  remember  with  favor,  as  his 
caprice  or  sense  of  justice  might  dictate.  He  could  have 
given  all  to  Thomas,  or  all  to  Melancthon's  heirs,  and  to 
all  or  any  in  equal  or  unequal  portions.  Whatever  he 
gave  either,  was  a  matter  of  favor  and  bounty.  It  was  his 
privilege  to  direct  the  distribution  of  his  property,  and 
having  done  so  according  to  the  forms  of  law,  he  must  be 
deemed  to  have  intended  what  he  has  solemnly  declared  in 
that  regard,  and  the  will  must  stand  as  the  reason  for  his 
acts.  The  question  therefore  recurs,  what  is  the  fair  import 
of  the  will,  construing  the  language  employed  according  to 
its  ordinary  and  primary  meaning  ?  What  do  the  words  of 
the  will  denote  ?  It  was  laid  down  by  PARKER,  B.,  in  Sams 
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agt.  Garlick,  (14  M.  Sf  W.,  701,)  that  the  meaning  of  the 
words  employed  must  be  taken  as  the  intention  of  the  tes- 
tator. He  observes  that  "  difficulties  have  arisen  from  con- 
founding the  testator's  intention  with  his  meaning.  Inten- 
tion may  mean  what  the  testator  intended  to  have  done, 
whereas  the  only  question  in  the  construction  of  wills  is 
on  the  meaning  of  the  words." 

The  language  employed  in  this  will  is  nearly  if  not  pre- 
cisely the  same  as  in  several  adjudged  cases,  and  it  seems 
to  me  that  this  question  of  construction  can  hardly  be 
regarded  as  open  to  discussion. 

It  appears  to  be  determined  by  authority,  in  Collins  agt. 
Hoxie,  (9  Paige,  81,)  the  testator  gave  the  residue  of  his 
property  to  be  divided  equally  among  the  children  of  his 
sister  Mar}7,  his  brother  Solomon,  and  his  brother  John. 
At  the  time  of  the  testator's  death,  there  were  eight  chil- 
dren of  his  sister  Mary,  nine  of  his  brother  Solomon,  and 
six  of  his  brother  John.  In  this  case  the  chancellor  re- 
marked :  the  settled  rule  of  construction  in  such  cases 
seems  to  be,  that  all  the  legatees  take  per  capita,  unless 
there  is  something  in  the  will  itself  indicating  a  different 
intention  on  the  part  of  the  testator  ;  and  he  adhered  to 
this  construction,  notwithstanding  he  supposed  there  might 
be  some  doubt  whether  the  testator  intended  the  children 
of  each  should  take  an  equal  share  of  the  residuary  pro- 
perty, or  that  each  of  the  children  of  the  three  should  share 
equally  among  themselves.  In  Bunner  agt.  Storm,  (1  Sand. 
Ch.,  357,)  the  'testator  directed  that  one-seventh  part  of  his 
estate  should  be  equally  divided  among  his  three  daugh- 
ters, Elizabeth,  Mary  and  Catharine,  and  the  heirs  of  his 
deceased  daughter  Hester.  It  was  held  that  they  took  per 
capita,  and  not  per  stirpes.  In  this  case  the  assistant  vice- 
chancellor  examines  Blacklee  agt.  Webb,  (2  P.  Will.,  383  ;) 
Dowding  agt.  Smith,  (3  Beavan,  541  ;)  Leer  din  agt.  Black- 
man,  (10  Simons'  R.,  626  ;)  and  Warrington  agt.  Warring- 
ton,  (2  Hare,  54,)  and  decided  it  on  the  strength  of  these 
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decisions.  In  Murphy  agt.  Harvey,  (4  Edw.  Ch.,  131,)  the 
testator  bequeathed  to  his  brothers  J.  and  M.,  and  sister 
M..  and  in  case  of  the  death  of  either  of  them,  to  their 
heirs,  to  be  equally  divided  among  them  who  shall  survive, 
and  the  children  and  heirs  of  the  deceased.  Both  brothers 
and  sister  died  before  the  testator,  and  one  of  the  sons  of 
the  sister  had  died  also,  leaving  children.  It  was  held  that 
these  children  of  the  sister's  deceased  son  were  to  be  let  in, 
and  took  per  capita. 

It  is  laid  down  in  the  elementary  works  as  a  general  pro- 
position, that  when  a  gift  is  made  to  a  person  described 
or  standing  in  a  certain  relation  to  the  testator,  and  to  the 
children  of  another  person  standing  in  the  same  relation  to 
him,  the  beneficiaries  take  per  capita.  This  rule  of  con- 
struction has  been  adhered  to  both  in  England  and  in  this 
country,  in  all  cases  so  far  as  they  have  fallen  under  my 
observation.  In  addition  to  the  cases  above  cited,  the  fol- 
lowing also  bear  on  the  question  :  12  Simons,  167  ;  3  Bro., 
367  ;  2  Bro.,  383 ;  17  Eng.  Law  &  Eq.,  1"25  ;  2  Jones'  Eq., 
JV.  C.,  202  ;  2  id.,  215  ;  3  id.,  100  ;  3  id.,  208  ;  9  Rick  Eq., 
S.  a,  459  ;  10  id.,  I ;  7  id.,  125  ;  30  Alabama,  391 ;  3 
Sand.,  555.  In  Dowding  agt.  Smith,  (3  Beavan,  541.)  the 
gift  was  to  A.  and  to  the  children  of  B.,  to  be  equally  di- 
vided ;  it  was  held  that  they  took  per  capita.  In  Blacklee 
agt.  Webb,  (2  Brown,  383,)  the  testator  gave  the  residue 
of  his  personal  estate  to  his  son  A.  and  to  B.'s  children, 
and  to  his  daughter  C.  and  to  D.'s  children,  and  to  E.  B. 
was  dead,  leaving  several  children.  It  was  held  that  B.'s 
children  and  D.'s  children  took  per  capita,  as  if  all  were 
named.  In  several  of  these  cases,  the  words  "  to  be  equally 
divided,"  or  similar  words,  were  deemed  controlling  in 
import.  So  it  was  said  in  Daggett  agt.  Slack,  (8  Met., 
450,)  that  where  there  was  a  devise  to  "  heirs,"  and  no 
words  to  control  the  presumption  of  the  will  of  the  testator, 
the  law  would  presume  his  intention  to  be  that  they  should 
take  as  heirs  would  take  by  the  rules  of  descent.  But  that 
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such  presumption  would  "  be  easily  controlled  by  any 
words  in  the  will  indicating  a  different  intention  of  the  tes- 
tator ;  as  if,  after  a  devise  to  '  heirs,'  it  be  added,  in  equal 
shares  ;  or  share  and  share  alike  ;  or  to  them  and  each  of 
them  ;  or  equally  to  be  divided  ;  or  any  equivalent  words 
intimating  an  equal  division,  then  that  they  would  take  per 
capita,  each  in  his  own  right." 

In  Walker  agt.  Griffin,  (11  Wheaton,  375,)  the  devise  was 
"  to  the  families  of  C.  and  J.  T.  Griffin's  children  in  equal 
proportions."  It  was  first  determined  in  this  case — and  on 
a  fair  reading  of  the  entire  will,  some  other  parts  bear- 
ing on  the  question — that  this  language  meant  the  same  as 
if  the  word  children  had  been  omitted.  Then  the  devise 
stood  as  if  it  had  been  a  devise  "  to  the  families  of  C.  and 
J.  T.  Griffin,"  and  thereupon  it  was  held  that  they  took 
collectively  distinct  and  equal  shares  by  families.  Chief 
Justice  MARSHALL  remarks,  in  effect,  that  the  natural  and 
obvious  construction  of  the  devise  in  this  form  would  be, 
that  the  families  took  equally;  and  he  adds,  "  had  he  in- 
tended them"  (the  heirs  or  children)  "  to  take  equally,  the 
natural  mode  of  expressing  that  intention  would  have  been 
to  devise  the  property  to  the  children  of  Cyrus  and  John 
T.  Griffin.  They  would  then  have  taken  individually,  and 
not  by  families;  but  the  testator  directs  them  to  take  by 
families." 

Thus  it  will  be  seen  that  this  case  is  in  entire  conformity 
with  the  other  cases  cited,  and  in  support  of  the  conclusion 
that  in  this  case  the  parties  take  per  capita. 

It  is  suggested  that  the  word  "  between,"  as  used  in  this 
will,  has  a  different  signification  from  the  word  "  among ;" 
that  it  carries  an  idea  of  a  division  into  two  parts,  whereas 
"  among"  imports  a  division  into  many  parts.  I  find,  how- 
ever, that  between  is  often  used  as  synonymous  with  among, 
especially  when  employed  to  convey  the  idea  of  division  or 
separate  ownership  of  property  held  in  common.  It  is 
quite  as  appropriate  to  say  that  property  is  to  be  divided 
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between  A.,  B.  and  C.,  as  among  A.,  B.  and  C.  So  Webster 
says  :  "  We  observe  that  between  is  not  restricted  to  two," 
and  he  illustrates  thus :  "  twenty  proprietors  own  a  tract 
of  land  between  them."  This  word  was  used  in  several  of 
the  cases  cited,  yet  it  was  not  regarded  as  at  all  influential 
on  the  question  of  construction.  So  in  Lord  agt.  Moore, 
(20  Conn.,  122,)  the  testator  leaving  a  wife  and  four  chil- 
dren, gave  the  income  of  the  residue  of  his  estate  to  be 
divided  equally  "between"  his  wife  and  children;  held, 
that  the  wife  took  a  share  of  the  income  equal  only  to  that 
of  one  of  the  children.  It  is  impossible,  I  think,  to  mark 
a  distinction  by  the  use  of  this  word,  which  will  admit  of 
a  construction  of  the  will  differently  from  that  given  in  the 
cases  cited,  where  similar  language  was  employed  to  ex- 
press the  intention  of  the  testator.  The  words  which  are 
deemed  to  control  the  construction  in  these  cases,  are  those 
which  denote  that  the  division  was  to  be  between  or  among 
the  legatees  in  equal  parts. 

The  rule  of  construction  in  the  cases  cited  must  be  ad- 
hered to,  and  in  my  judgment  embraces  this. 

It  is  quite  possible  that  the  testator  intended  a  division 
by  which  Thomas  should  receive  one-half  of  the  residue  of 
his  property ;  but  we  must  have  resort  to  the  will  alone  to 
determine  his  intention,  and  there  it  is  not  so  expressed. 
If  a  mistake  has  occurred  in  the  will — if  it  does  not  cor- 
rectly declare  the  testator's  intention,  as  was  said  by  chan- 
cellor WALWORTH,  in  Collins  agt;  Hoxie — it  is  not  in  the 
power  of  the  court  to  correct  the  mistake.  It  must  be  pre- 
sumed to  express  his  intention  according  to  the  fair  and 
legal  import  of  the  language  adopted,  to  denote  his  wishes 
and  purposes. 

There  must  be  a  decree  in  accordance  with  the  views 
above  expressed.  The  costs  of  this  action  should  be  paid 
from  the  estate. 
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SUPREME  COURT. 

JOSEPH  HART  agt.  JOHN  A.  KENNEDY  and  others — (and 
three  like  cases.) 

The  words  "  whilst  actually  on  duty,"  in  the  last  clause  of  the  34th  section  of  the 
metropolitan  police  act,  have  relation  to  the  subject  of  "  arrest  on  civil  pro- 
cess," as  well  as  to  that  of  "  the  service  of  subpoenas  from  civil  courts." 

Therefore,  persons  holding  office  under  the  metropolitan  police  act  are  exempt  from 
arrest  on  civil  process  only  "  whilst  actually  on  duty." 

And  this  exemption,  "  whilst  actually  on  duty,"  may  be  extended  under  all  cir- 
cumstances to  the  superintendent  of  police  and  the  captains,  and  they  may  be 
considered  as  not  at  any  time  during  the  continuance  of  their  terms  of  office,  while 
prepared  for  duty,  liable  to  arrest  on  civil  process. 

But  the  patrolmen  have  certain  intervals  of  remission  from  duty,  fixed  and  known, 
during  which  they  are  not  liable  to  duty,  and  consequently  in  such  cases  may  be 
liable  to  arrest  on  civil  process. 

JVeto  York  Special  Term,  August,  1862. 
MOTION  to  vacate  order  of  arrest. 

A.  OAKEY  HALL,  for  motion. 
GUNNING  S.  BEDFORD,  JR.,  opposed. 

CLERKE,  Justice.  Although  the  collocation  of  the  last 
clause  of  the  34th  section  of  the  metropolitan  police  act  is 
not  in  conformity  with  the  rules  of  composition  which  lead 
to  precision  in  style,  yet  there  can  be  little  doubt  that  the 
words  "  whilst  actually  on  duty"  have  relation  to  the  sub- 
ject of  "  arrest  on  civil  process,"  as  well  as  to  that  of  "  the 
service  of  subpoenas  from  civil  courts." 

If  the  words  "  whilst  actually  on  duty"  were  intended  to 
be  restricted  to  the  latter,  it  is  to  be  presumed  care  would 
have  been  taken  in  a  matter  of  so  much  importance,  to 
place  the  restriction  beyond  the  possibility  of  a  doubt,  by 
inserting  these  words  after  the  conjunction  "  or,"  so  that 
they  would  read  thus  :  "  or  whilst  actually  on  duty  to  ser- 
vice of  subpoenas  from  civil  courts." 

But  in  the  present  position  they  are  separated  from  each 
Voi,.  XXIII.  27 
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of  the  preceding  clauses  by  a  comma,  and  may  be  consid- 
ered as  applicable  to  both,  as  if  they  were  inserted  after 
the  word  "  nor,"  so  that  the  last  division  of  the  section 
may  read  thus  :  "  nor,  whilst  actually  on  duty,  to  arrest  on 
civil  process,  or  to  service  of  subpoenas  from  civil  courts." 

This  would  have  been  the  correct  collocation  of  these 
clauses ;  but  I  have  no  doubt  that  the  present  collocation 
admits  of  the  same  meaning,  and  no  other.  Therefore,  in 
my  opinion,  the  legislature  intended  by  this  section  to  ex- 
empt persons  holding  office  under  the  metropolitan  police  act 
from  arrest  on  civil  process  only  "  whilst  actually  on  duty." 

II.  The  27th  section  of  the  act  gives  authority  to  the 
commissioners  to  enact,  modify  and  repeal  rules  and  regu- 
lations for  the  furtherance  of  the  police  government  of  the 
district,  and  for  promoting  and  perfecting  the  discipline  of 
the  force. 

The  60th  section  of  the  general  rules,  adopted  by  the 
commissioners  pursuant  to  this  section,  declares  that  the 
superintendent,  inspectors,  captains  and  sergeants  of  police 
will  be  "  deemed  always  on  duty  ;"  and  it  is  contended  that 
this  rule  is  so  efficacious  as  to  require  us  to  decide  that 
they  are  always  actually  on  duty,  so  that,  under  the  34th 
section  of  the  act,  none  of  them  can  be  arrested  on  civil 
process. 

Assuredly  the  27th  section  has  not  given  the  commis- 
sioners the  power  to  enact  that  a  state  of  things  exists 
which  does  not  exist ;  to  declare  that  members  of  the  police 
force  are  actually  on  duty  when  they  are  not  actually  on 
duty,  and  to  deprive  the  courts  of  justice  of  the  power  to 
determine  the  fact  according  to  the  evidence. 

The  27th  section  gives  the  commissioners  the  power  to 
devise  regulations  for  the  internal  government  of  the  police 
force,  just  as  it  gives  corporations,  public  and  private,  the 
power  to  enact  by-laws  ;  but  it  has  not  given  to  either  the 
capacity  to  modify  an  act  of  the  legislature,  or  to  assume 
the  existence  of  a  fact  which  would  have  that  effect. 
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If  the  members  of  the  police  are  not  actually  on  duty, 
the  declaration  of  the  commissioners,  that  they  are  on  duty, 
can  have  no  legal  or  moral  effect ;  if  they  are  actually 
on  duty,  the  courts  will  not  require  the  sanction  of  the 
commissioners'  previous  declaration  to  determine  the  fact ; 
still,  in  determining  the  fact  whether  the  members  of  the 
police  force  are  actually  on  duty  at  a  given  time,  it  is 
proper  to  consider  the  nature  and  extent  of  the  duty  to 
which  the  person,  for  whom  the  exemption  is  claimed,  is 
liable.  The  patrolmen  have  certain  intervals  of  remission 
from  duty,  fixed  and  known,  during  which  they  are  not 
liable  to  duty  ;  but  this  can  scarcely  be  affirmed  of  the 
superintendent.  No  doubt  he  has  certain  hours  for  taking 
his  meals  and  taking  sleep  ;  but  as  he  has  a  general  and 
unremitting  supervision  over  the  operations  of  the  whole 
force,  and  as  his  directions  and  advice  in  a  city  like  this 
may  be  necessary  at  any  time,  he  is  liable  to  be  called  to 
interfere  at  any  hour  of  the  day  or  night,  so  that  it  is  not 
at  all  unreasonable  to  say  that  he  is  always  "  actually  on 
duty."  The  same  may  be  affirmed  of  the  captains  ;  although 
their  supervision  is  not  as  extensive,  it  is  as  constant  as 
that  of  the  superintendent. 

I  think,  therefore,  this  exemption  in  the  34th  section 
may  be  extended  under  all  circumstances  to  the  superin- 
tendent of  police  and  the  captains,  and  they  may  be  con- 
sidered, according  to  the  true  intent  and  meaning  of  that 
section,  as  not  at  any  time  during  the  continuance  of  his 
term  of  office,  while  prepared  for  duty,  liable  to  arrest  on 
civil  process.  The  result  then  is,  that  Kennedy  and  Davis 
(the  superintendent  and  captain)  should  not  be  held  under 
these  orders  of  arrest ;  and  that  the  other  defendants  in 
these  several  suits  (being  patrolmen)  should  be  held. 

But  as  these  men  acted  under  the  orders  of  their  supe- 
rior, the  bail  should  be  reduced  to  a  nominal  sum  ;  particu- 
larly as  this  provisional  remedy,  not  being  an  absolute 
right  in  any  case,  rests  in  a  great  measure  in  the  sound  dis* 
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cretion  of  the  judge,  who  may  refuse  it  altogether,  if  he 
thinks  the  arrest  is  not  necessary  to  secure  the  presence  of 
the  defendant,  in  order  to  render  himself  amenable  to  the 
process  of  the  court  during  the  pendency  of  the  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  that  may 
be  recovered  in  it. 

When  a  public  officer,  holding  a  position  and  performing 
duties  important  to  the  public  peace  and  safety,  is  a  de- 
fendant, it  can  seldom  be  expedient  to  resort  to  this  provi- 
sional remedy.  It  is  not  at  all  probable  that  he  will  riot 
render  himself  amenable  to  any  process  which  may  be 
issued  to  enforce  the  judgment  that  may  be  rendered 
against  him ;  and  the  public  interests  require  that  his 
duties  may  not,  without  very  stringent  reasons,  be  hindered 
or  interrupted. 

"For  these  reasons,  except  in  aggravated  cases,  if  an 
application  for  an  order  of  arrest,  under  like  circumstances, 
were  to  be  noAV  made  for  the  first  time,  I  should  deem  it 
my  duty  to  refuse  it ;  but  as  this  is  an  application  to  set 
aside  an  order  of  arrest  heretofore  granted,  I  do  not  deem 
myself  at  liberty  to  set  it  aside  on  grounds  of  mere  expe- 
diency. These  are  considerations  to  be  addressed  to  the 
judge  to  whom  the  application  is  first  made,  and  if  he 
deems  it  proper  to  grant  it,  no  other  judge  should  inter- 
fere, except  to  reduce  the  amount  of  bail  where  the  circum- 
stances warrant  the  court  in  concluding  that  the  amount 
in  which  the  defendant  was  ordered  to  be  held  to  bail  was 
too  large. 

The  amount  of  bail  required  from  the  patrolmen  should 
be  reduced  to  $250  in  each  case.  The  order  of  arrest 
against  Kennedy  and  Davis  being  set  aside  in  each  case. 
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NEW  YORK  SUPERIOR  COURT. 
JOHN  PURCHASE  agt.  GEORGE  W.  BELLOWS. 

In  an  action  to  recover  the  possession  of  personal  property  and  damages  for  its 
detention,  the  defendant,  where  he  succeeds  in  the  action,  cannot  issue  an  exe- 
cution against  the  person  of  the  plaintiff. 

New  York  Special  Term,  .August,  1862. 

THIS  action  was  brought  to  recover  the  possession  of 
certain  personal  property  alleged  to  be  wrongfully  detained, 
and  for  damages.  After  judgment  for  defendant,  and  exe- 
cution for  costs  returned  unsatisfied,  defendant  issued  exe- 
cution against  plaintiff's  person  for  his  costs,  amounting 
to  $606. 

T.  STEVENSON,  for  plaintiff". 
W.  WELLS,  for  defendant. 

ROBERTSON,  Justice.  The  section  of  the  Code  authorizing 
orders  of  arrest,  (§  179,)  contains  several  subdivisions.  The 
first  provfdes  for  actions  for  the  recovery  of  damages  in  a 
cause  of  action  not  arising  on  contract ;  the  third  for 
actions  to  recover  possession  of  personal  property.  One 
of  the  actions  enumerated  under  the  first  subdivision  is 
where  it  is  for  wrongfully  taking,  detaining  or  converting 
property.  Under  the  third  subdivision  there  can  be  no 
order  of  arrest  unless  the  property  has  been  assigned  after 
suit  brought,  with  intent  that  it  should  not  be  taken  by 
the  sheriff,  or  to  deprive  the  plaintiff  of  the  benefit  of  it. 
(Mulvey  agt.  Davison,  8  //bio.,  111.)  The  complaint  in  an 
action  under  the  first  subdivision  would  show  whether  the 
plaintiff  was  entitled  to  execution  against  the  person,  if 
he  succeeded  in  his  action.  Under  the  third  subdivision  it 
would  not.  The  intent  in  removing  th.e  property  claimed  is 
only  to  be  determined  by  affidavits  under  section  178,  and 
the  order  must  be  made  before  judgment,  by  section  183. 

The  amendment  passed  in  1862,  of  section  288,  provides 
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that  no  execution  shall  issue  unless  an  order  of  arrest  has 
been  served,  or  unless  the  complaint  contains  a  statement 
bringing  the  case  within  section  179.  In  this  case  neither 
was  done,  and  therefore  the  plaintiff  is  not  subject  to 
arrest.  The  law  was  probably  the  same  before  the  amend- 
ment, and  the  latter  may  be  regarded  as  merely  declaratory. 
(See  Mulvey  agt.  Davison,  ubi  sitpra.) 

The  execution  must  be  set  aside  without  costs,  on  the 
plaintiff  stipulating  to  bring  no  action  for  the  arrest. 


SUPREME  COURT. 

ANDREW  C.  FERRIS  agt.  EDWARD  SOLEY  and  others. 

Where  the  defendant's  attorney  served  with  his  notice  of  appearance  a  demand  of 
this  kind :  "  and  I  require  that  all  papers  be  served  on  me  at  my  office,  No.  11 
Wall  street,  in  the  city  of  New  York,"  held,  that  under  such  demand  the  defend- 
ant was  entitled  to  have  a  copy  of  the  complaint  served  on  him.  The  judgment 
entered  by  the  plaintiff  without  such  service,  was  set  aside  as  irregular. 

JVeiu  York  Special  Term,  September,  1862.  « 
IN  this  case  a  summons  for  a  money  demand  on  contract 
was  served  on  the  defendant  Soley,  on  the  12th  of  May, 
1862,  and  he  was  at  the  same  time  arrested  upon  an  order 
of  arrest  granted  in  the  action.  On  May  17  he  caused  a 
notice  of  appearance  to  be  served  by  his  attorney  in  this 
case,  and  superadded  to  such  notice  were  the  words  "  and 

I  require  that  all  papers  be  served  on  me  at  my  office,  No. 

II  Wall  street,  in  the  city  of  New  York."     The  plaintiff, 
not  regarding  such  notice  sufficient  as  a  demand  for  a  copy 
of  the  complaint,  omitted  to  serve  a  copy  of  his  complaint, 
and  on  the  19th  day  of  June  entered  judgment  against  the 
said  defendant  Soley,  who  then  made  this  motion  to  set 
aside  the  judgment  on  the  ground  of  irregularity,  dismiss 
the  complaint,  and  discharge  the  defendant  from  arrest. 

E.  HAINES,  for  plaintiff'.  . 

W.  H.  DECAMP,  for  defendant. 
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BARNARD,  Justice.  The  defendant,  under  the  demand 
served  by  him,  was  entitled  to  have  a  copy  of  the  com- 
plaint served  on  him,  unless  a  waiver  in  writing  is  shown. 
The  judgment,  consequently,  is  irregular,  and  must  be  set 
aside.  This  the  defendant  is  entitled  to  as  a  matter  of 
right.  The  dismissal  of  the  complaint,  however,  is  a 
matter  resting  in  the  discretion  of  the  court,  and  if  a  rea- 
sonable excuse  for  not  having  served  it  is  shown,  time 
within  which  to  serve  it  is  always  granted.  The  plaintiff 
has  shown  a  reasonable  excuse  in  this  case. 

The  motion  to  discharge  from  arrest,  by  reason  of  the 
non-service  of  the  complaint,  falls  with  the  extension  of  the 
time  to  make  the  service.  The  ground  on  which  the  dis- 
charge is  granted  in  such  cases  is  that  of  laches  in  plaintiff. 
The  excuse  of  the  laches  for  not  serving  the  complaint 
should  stand  effectual  as  a  bar  to  all  motions  based  on  that 
laches. 

As  neither  party  has  wholly  succeeded  on  this  motion, 
no  costs  are  given. 

Motion  granted,  so  far  as  to  set  aside  the  judgment ;  the 
rest  of  the  motion  denied,  with  leave  given  to  plaintiff  to 
serve  the  complaint  within  three  days  after  service  on  him 
of  this  order. 

The  judgment  being  set  aside,  the  defendant  may  move 
on  the  merits  to  set  aside  the  order  of  arrest. 


SUPREME  COURT. 

BENJAMIN  CLAPP  and  THEODORE  W.  CLAPP,  appellants  agt. 
RICHARD  D.  LATHROP  and  others,  respondents. 

In  supplementary  proceedings  under  §  292  of  the  Code,  the  creditor  may  examine 
the  judgment  debtor,  and  any  other  person,  fully  in  regard  to  the  circumstances 
attending  the  transfer  and  disposition  of  his  property,  including  questions  of 
fraud  therein. 

Thus,  where  the  judgment  creditor,  after  a  full  examination  of  the  judgment  debtor 
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under  §  292,  examined  two  witnesses  who  were  not  parties  to  the  action  or  the 
proceedings,  who  objected  to  answering  any  questions  touching  property  belonging 
to  them  and  in  their  possession,  or  the  terms  on  which  they  had  purchased  the 
same  of  the  judgment  debtor,  stating  that  they  claimed  said  property  as  their 
own,  and  giving  fully  the  reasons  why  they  insisted  they  could  not  be  examined 
in  relation  thereto, 

Held,  that  said  witnesses  were  in  contempt,  and  a  fine  of  $21  was  imposed  on  each 
of  them,  and  they  were  ordered  to  attend  and  be  examined  before  the  referee, 
and  to  answer  each  and  every  of  the  questions  which  had  been  put  to  them,  and 
all  similar  questions  which  might  be  put  to  them  on  said  examination.  (This 
decision,  it  will  be  seen,  is  adverse  to  several  cases,  especially  the  case  of 
Town  agt.  The  Safeguard  Ins.  Co.,  4  Bosw.,  683.) 

But  no  order  can  be  made  directing  an  application  of  property  towards  the  satisfac- 
tion of  a  judgment  in  case  any  other  person  claims  an  interest  therein. 

Fourth  District,  Plattsburgh,  General  Term,  May,  1862. 

ROSEKRANS,  BOCKES,  POTTER  and  JAMES,  Justices. 

THIS  is  an  appeal  from  an  order  made  by  Mr.  Justice 
ROSEKRANS,  in  proceedings  supplementary  to  execution,  pun- 
ishing the  appellants  for  an  alleged  violation  and  contempt 
before  the  referee,  on  their  examination  as  witnesses  in 
said  proceedings. 

The  appellants  were  neither  of  them  parties  to  the  action 
in  which  the  proceedings  were  had.  They  attended  on 
respondents'  request,  and  were  sworn  as  witnesses.  The 
judgment  debtor  had  been  examined  fully  as  to  his  pro- 
perty and  the  disposition  thereof,  and  his  examination  had 
been  closed. 

The  plaintiffs  then  examined  the  appellants,  and  they 
objected  to  answering  any  questions  touching  property 
belonging  to  them  and  in  their  possession,  or  the  terms  on 
which  they  had  purchased  the  same  of  the  judgment  debtor, 
stating  that  they  claimed  said  property  as  their  own,  and 
giving  fully  the  reasons  why  they  insisted  they  could  not 
be  examined  in  relation  thereto. 

The  judge  imposed  a  fine  of  $21  on  each  of  the  appel- 
lants, and  ordered  them  to  attend  and  be  examined  before 
the  referee,  and  to  answer  each  and  every  of  the  questions 
which  had  been  put  to  them,  and  all  similar  questions 
which  might  be  put  to  them  on  said  examination. 
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The  following  opinion  was  given  on  such  decision  : 

ROSEKRANS,  Justice.  Proceedings  under  section  292  of 
the  Code  are  a  substitute  for  a  creditor's  bill  under  the 
former  system  of  pleadings  and  practice.  The  object  is  to 
enable  a  creditor  to  ascertain  whether  the  judgment  debtor 
has  any  property  out  of  which  the  judgment  can  be  sat- 
isfied, whether  in  his  possession  or  under  his  control,  or  in 
the  possession  or  under  the  control  of  another. 

When  a  creditor's  bill  was  filed,  the  complainant  was 
entitled  to  an  order  of  reference  to  a  master  to  appoint  a 
receiver  of  the  defendant's  property,  and  that  the  defend- 
ant deliver  over  to  the  receiver,  upon  oath,  all  his  property, 
except  such  as  was  exempt  from  execution.  Such  order 
also  usually  contained  a  provision  that  the  receiver  should 
have  power  to  inquire  after  the  defendant's  property,  and 
that  he  might  for  that  purpose  examine  the  defendant  and 
other  persons  before  the  master. 

In  Green  agt.  Wicks,  (1  Barb.  Ch.  R.,  309,)  the  chan- 
cellor held  that  under  the  first  clause  of  such  order,  the 
complainant  could  not  examine  the  defendant  for  the  pur- 
pose of  ascertaining  whether  he  had  not  made  a  fraudulent 
assignment  of  his  property  previous  to  the  commencement 
of  the  suit,  unless  the  property  was  still  in  the  defendant's 
possession,  and  that  he  could  not  examine  the  defendant, 
or  any  other  person,  to  matters  not  relating  to  the  appoint- 
ment of  a  receiver,  or  to  the  ascertaining  of  the  possession, 
nature,  situation,  value,  character,  or  other  particulars  of 
the  property  which  was  to  be  assigned  and  delivered  to  the 
receiver  by  the  defendant.  And  it  was  questioned,  but  not 
decided  in  that  case,  whether  the  receiver,  under  such  an 
order,  could  examine  the  defendant  or  any  other  person  as 
a  witness  to  establish  the  fact  of  a  fraudulent  sale  or  assign- 
ment of  the  debtor's  property. 

It  is  insisted  that  the  same  rule  prevails  in  relation  to 
examinations  of  the  defendant  and  other  witnesses,  under 
section  292  of  the  Code,  and  the  case,  Town  agt.  The  Safe- 
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guard  Ins.  Co.,  (4  Bosw.  R.,  683,)  seems  to  sustain  that  posi- 
tion. ROBERTSON,  J.,  says  that  "  examinations  on  supple- 
mentary proceedings  to  a  judgment  can  only  be  extended  to 
the  discovery  of  the  property  in  the  possession  or  control 
of  the  defendant  which  he  can  deliver  over.  If  in  the 
possession  of  another  claiming  title — no  matter  how  fraudu- 
lent the  transfer — no  order  can  be  made  to  compel  him  to 
deliver  the  property,  and  therefore  no  questions  can  be  put 
to  the  debtor  or  a  witness  to  discover  a  prior  fraud.  The 
witness  is  not  bound  to  go  further  in  making  disclosures 
than  answering  what  has  become  of  the  property  of  the 
defendant,  so  as  to  see  whether  it  can  be  delivered." 

I  cannot  concur  with  the  learned  judge  in  these  views. 
I  think  he  has  overlooked  or  failed  to  give  effect  to  several 
plain  provisions  of  the  Code,  and  that  if  the  examination 
is  to  be  confined  within  the  restricted  limits  assigned  to  it, 
these  provisions  are  unmeaning  and  absurd,  and  the  full 
scope  is  not  given  to  the  proceedings  which  it  was  intended 
they  should  have. 

It  was  clearly  contemplated  by  the  framers  of  the  Code, 
that  the  examination  of  the  debtor  and  of  the  witnesses 
called  by  the  judgment  creditor,  under  section  292,  might 
extend  to  fraudulent  transfers  of  the  debtor's  property,  and 
might  disclose  facts  which  would  tend  to  convict  them  of  a 
fraud.  Unless  this  is  so,  why  did  they,  after  providing  by 
that  section  that  on  an  examination  under  it,  either  party 
may  examine  witnesses  on  his  behalf,  and  the  judgment 
debtor  may  be  examined  in  the  same  manner  as  a  witness, 
declare  at  the  close  of  the  section,  that  no  person  shall,  on 
an  examination  pursuant  to  this  chapter,  be  excused  from 
answering  any  question  on  the  ground  that  his  examination 
will  tend  to  convict  him  of  a  fraud;  but  his  answer  shall  not 
be  used  as  evidence  against  him  in  any  criminal  proceeding 
or  prosecution. 

To  hold  that  the  examination  of  the  judgment  debtor 
and  witness,  under  section  292,  was  not  intended  to  extend 
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to  fraudulent  transfers  of  the  debtor's  property,  would  be 
to  convict  the  legislature  of  the  absurdity  of  providing  by 
the  last  clause  of  the  section,  for  a  case  which  could  never 
occur.  No  construction  of  a  statute  should  be  allowed, 
which  will  lead  to  an  absurdity. 

The  only  provisions  of  law  in  relation  to  the  transfer  of 
a  debtor's  property,  under  which  a  criminal  prosecution 
could  be  had.  and  under  which  the  debtor  or  his  assignee 
can  be  convicted  of  a  fraud  or  misdemeanor,  are  section  3, 
title  6,  chapter  1,  part  4  of  the  Revised  Statutes,  (3  R.  S., 
6th  ed.,  971,)  and  section  39,  id.,  133,  being  section  26  of 
the  act  of  1831  to  abolish  imprisonment  for  debt  and  to 
punish  fraudulent  debtors.  The  former  provides  that  "  every 
person  who  is  a  party  to  any  conveyance  or  assignment  of 
any  estate  or  interest  in  lands,  goods  or  things  in  action, 
or  of  any  rents  or  property  issuing  therefrom,  or  to  any 
charge  on  any  such  estate,  interest,  rents  or  profits,  made 
or  created  with  intent  to  defraud  prior  or  subsequent  pur- 
chasers, or  to  hinder,  delay  or  defraud  creditors  or  other 
persons  ;  and  every  person  who  is  privy  to  or  knowing  of 
such  conveyance,  assignment  or  charge,  and  shall  willingly 
put  the  same  in  use  as  having  been  made  in  good  faith, 
shall,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor." And  the  26th  section  of  the  act  of  1831  pro- 
vides that  "  any  person  who  shall  remove  any  of  his  pro- 
perty out  of  any  county,  with  intent  to  prevent  the  same 
from  being  levied  upon  by  execution,  or  who  shall  secrete, 
assign  or  convey,  or  otherwise  dispose  of  any  of  his  pro- 
perty, with  intent  to  defraud  his  creditors  or  to  prevent 
such  property  being  made  liable  for  the  payment  of  his 
debts ;  and  any  person  who  shall  receive  such  property 
with  such  intent,  shall,  on  conviction,  be  deemed  guilty  of 
a  misdemeanor." 

The  frauds  mentioned  in  these  sections  are  unquestion- 
ably those  referred  to  in  the  concluding  clause  of  section 
292  of  the  Code.  As  before  remarked,  they  are  the  only 
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frauds  relating  to  transfers  of  a  debtor's  property,  for 
which  he  or  any  other  person  can  be  convicted  in  a  crim- 
inal proceeding  or  prosecution.  The  concluding  clause  of 
section  292  of  the  Code  is  almost  a  literal  transcript  of  the 
29th  section  of  the  act  of  1831. 

In  Leroy  agt.  Halsey,  (1  Duer's  R.,  591,)  it  is  said  to  be 
impossible  to  lay  down  any  particular  rule  on  the  subject 
of  an  examination  under  section  292  of  the  Code,  further 
than  that  the  whole  examination  must  have  for  its  single 
object  to  ascertain  whether  there  is  any  property  of  the 
debtor  which  ought  to  be  applied  to  the  payment  of  the 
judgment ;  and  the  extent  of  the  inquiry,  it  is  said,  must 
be  left  to  the  good  sense  of  the  officer  under  whose  direc- 
tion it  takes  place,  having  reference  to  this  general  object. 
It  was  also  said  in  that  case,  that  if  the  answers  to  the 
questions  throw  any  doubts  upon  the  bona  fides  of  a  sale, 
the  examination  may  be  thorough  on  that  point,  as  a  fraud- 
ulent transfer  of  property  may  not  afford  any  protection 
against  the  creditor. 

A  transfer  of  a  debtor's  property  may  be  valid  as  between 
the  parties,  but  void  as  to  the  creditors  of  the  assignor. 
If  the  transfer  was  made  in  violation  of  either  of  the  sta- 
tutes before  referred  to,  the  property  still  belongs  to  the 
debtor  so  far  as  his  creditors  are  concerned. 

It  is  said  that  if  the  property  is  claimed  by  another 
person  than  the  judgment  debtor  who  has  possession  of  it, 
no  order  can  be  made  for  its  delivery  to  a  receiver,  or  that 
it  be  applied  to  the  payment  of  the  judgment,  and  there- 
fore no  examination  can  be  allowed  as  to  the  good  faith  of 
the  transfer.  I  do  not  regard  this  as  a  well-founded  objec- 
tion to  such  examination.  It  seems  to  me  that  it  rather 
furnishes  a  reason  for  allowing  the  examination.  If  the 
examination  shows  the  transfer  to  have  been  made  in  good 
faith,  no  receiver  is  necessary.  But  if  it  shows  that  the 
transfer  was  fraudulently  made,  a  receiver  is  necessary  to 
bring  an  action  to  set  it  aside.  True,  the  creditor  may 
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abandon  the  proceedings  and  bring  the  action  in  his  own 
name,  to  set  aside  the  transfer  as  fraudulent,  but  the  Code 
allows  the  creditor  to  take  proceedings  supplementary  to 
execution,  and  to  have  a  receiver  appointed  to  bring  the 
action.  This  privilege  would  be  of  no  value,  if  the  means 
of  making  it  available  are  not  included  in  the  grant  of  the 
privilege.  To  deny  the  creditor  the  right  of  obtaining  the 
appointment  of  a  receiver,  by  closing  the  mouth  of  the 
parties  to  the  fraudulent  transfer,  is  equivalent  to  a  repeal 
of  the  provisions  of  the  Code,  in  all  cases  of  fraudulent 
assignments  and  sales  of  his  property  by  a  judgment  debtor, 
where  the  possession  of  the  property  has  been  taken  by  the 
fraudulent  assignee  or  vendee.  Such,  certainly,  would  be 
the  result  in  all  cases  where  the  parties  to  the  fraud  were 
sufficiently  cunning  to  exclude  all  witnesses  to  the  trans- 
action. 

I  do  not  think  the  framers  of  the  Code,  having  a  know- 
ledge of  the  secrecy  with  which  fraud  is  committed,  are 
chargeable  with  the  consummate  folly  of  providing  a  remedy 
which  would  be  useless  and  unmeaning  in  ninety-nine  cases 
out  of  a  hundred  ;  and  especially  is  such  a  conclusion 
repelled,  when  they  have  provided  that  the  parties  to  the 
fraud  shall  not  be  excused  from  answering  questions  which 
may  convict  them  of  such  fraud,  and  have  also  clothed  the 
officer  before  whom  the  examination  is  had,  with  the  power 
of  forbidding  a  transfer  or  disposition,  by  the  fraudulent 
vendee  or  assignee,  of  the  property  held  by  him,  until  the 
receiver  can  have  an  opportunity  to  bring  an  action  to  set 
aside  the  fraudulent  transfer. 

The  questions  propounded  to  the  witnesses  in  this  case, 
were  proper,  and  should  have  been  answered  by  them. 
They  were  not  entitled  to  the  aid  or  advice  of  counsel  upon 
their  examination,  and  the  interference  of  counsel  with 
the  examination  was  improper.  The  affidavits  which  they 
have  made,  however,  state  that  they  did  not  intend  to  treat 
the  order  of  the  judge  with  contempt,  and  that  they  acted 
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under  the  advice  of  counsel  in  refusing  to  answer,  and  that 
they  are  ready  and  willing  to  answer  any  question  which 
may  now  be  ordered  to  be  answered.  As  there  was  some 
apparent  authority  for  their  refusal,  in  the  cases  cited,  this 
is  not  a  case  for  a  severe  punishment  of  the  witnesses. 
They  should,  however,  be  required  to  pay  the  expenses  of 
the  plaintiffs  in  this  proceeding  to  obtain  a  full  examina- 
tion,-and  must  be  ordered  to  answer  fully  the  questions 
which  they  have  refused  to  answer,  and  all  others  of  a 
similar  character  which  may  be  propounded  to  them.  These 
expenses  are  shown  to  have  amounted  to  $42,  and  each 
witness  must  pay  one-half  of  that  sum. 

The  appellants  severally  appealed  to  the  general  term 
from  this  order. 

JAMES  GIBSON,  for  appellants, 

I.  The  judge  had  no  authority  to  grant  the  order 
appealed  from. 

The  statute  under  which  these  proceedings  were  had, 
does  not  create  a  court,  but  merely  confers  a  special  power 
on  the  officer,  and  that  power  must  be  precisely  followed, 
or  the  proceedings  will  be  void.  The  fact  that  the  pro- 
ceedings were  before  one  of  the  justices  of  the  supreme 
court,  gives  no  greater  validity  to  its  proceedings  than  if 
it  had  been  before  a  subordinate  judge. 

The  statute  is  summary  in  its  nature  also,  and  liable  to 
be,  and  has  been  before  now,  shamefully  abused  ;  for  a  dis- 
tinguished judge  has  said  that  "  lawless  power  is  never  so 
dangerous  as  when  executed  by  public  officers  under  the 
forms  of  law."  (PLATT,  J.,  in  Suydam  agt.  Keys,  13  John. 
R.,  446.) 

The  order  was  unauthorized,  as  it  imposes  punishment 
on  the  appellants  for  not  answering  questions  put  to  them 
in  regard  to  their  own  property — the  statute  only  autho- 
rized questions  in  regard  to  the  property  of  the  judgment 
debtor. 
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It  is  fully  shown  by  the  affidavits  of  the  appellants,  that 
the  property  claimed  was  theirs,  and  this  disposed  of  the 
application  of  the  respondents. 

The  case  alleged  by  the  respondents  was  fully  denied, 
and  the  judge  could  not  punish  them  without  proof.  If  he 
doubted  their  answers,  he  might  have  ordered  interroga- 
tories to  be  filed,  but  he  could  not  adjudge  them  guilty 
when  the  whole  equity  of  the  application  was  flatly  denied. 

The  statute  not  authorizing  any  property  claimed  by  a 
third  person  to  be  delivered  up,  is  proof  that  it  was  never 
intended  to  allow  an  examination  as  to  the  details  of  the 
title  claimed  by  the  party,  or  how  it  originated,  or  whether 
fraudulent  or  in  good  faith.  It  would  be  making  the  judge 
a  mere  fishing-net,  to  be  used  by  the  party  in  dragging  out 
and  gathering  up  the  evidence  or  facts  to  be  used  in  a  suit 
thereafter  to  be  brought.  We  protest  against  the  judi- 
ciary being  converted  to  so  ignoble  a  purpose.  It  has  ever 
been  esteemed  as  highly  dishonoring  to  the  magistrate,  to 
be  used  as  a  mere  means  or  conduit  for  the  passage  of  the 
measures  of  a  party  in  the  pursuit  of  materials  to  commence 
a  law  suit.  On  this  ground,  for  more  than  two  hundred 
years,  "fishing  bills''  have  been  classed  with  other  legal 
carrion,  and  put  "  where  the  vultures  do  gather."  The 
courts  have  found  that  there  was  always  enough  to  do  to 
take  care  of  the  actual,  existing  and  de  facto  frauds, 
without  going  about  "  smelling  for  more." 

Fishing  bills  have  been  always  discouraged.  In  Joy  agt. 
Kehewich,  (2  Vesey,jr.,  679,)  LOUGHBOROUGH,  Ld.  Ch.,  said  : 
"  This  is  a  fishing  bill,  to  know  how  a  man  makes  out  his 
title  as  heir.  He  is  to  make  it  out,  but  he  has  no  business 
to  tell  the  plaintiff  how  he  is  to  make  it  out."  So  in  the 
case  under  hearing,  we  are  to  make  out  our  title  to  the 
property  claimed  by  us,  but  there  is  no  call  for  us  now  to 
tell  how.  All  in  good  time,  we  will  do  so  to  the  respond- 
ent's satisfaction.  And  in  Denison  agt.  Ashley,  (2  Ves.,  jr., 
462,)  the  same  judge  characterized  the  complaint  there  "  as 
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another  of  the  fishing  bills  he  did  not  like  to  see  in  court." 
And  to  the  same  point,  see  Newkirk  agt.  Willet,  (2  Caine's 
Cas.,  103.) 

The  question  as  to  the  right  to  examine  the  purchaser 
of  property  from  the  judgment  debtor,  was  fully  and  ably 
examined  in  Vanwyck  agt.  Bradley,  (3  Code  R.,  157.)  It 
was  held  that  the  claim  alone  of  such  person  terminated 
the  right  to  examine  him  under  those  proceedings,  and  the 
claimant  alone  could  only  be  required  to  state  the  measure 
or  extent,  but  not  the  nature  of  his  title  To  the  same 
point,  see  the  cases  of  Town  agt.  Safeguard  Insur.  Co.,  (4 
Eosw.,  683,)  Stewart  agt.  Foster,  1  Hilton,  505.) 

II.  If  authorized  to  grant  it,  the  order  should  not  have 
allowed  some  of  the  questions  which  it  permits  to  be  put. 
The    order,  for   instance,    requires   the    appellant,  T.  W. 
Clapp,  to  answer  as  to  whether  the  sale  to  him  was  not 
fraudulent.     That  is,  asks  questions  tending  to  that  result. 
The  appellant,  B.  Clapp,  is  also  asked  in  substance,  whether 
in  the  sale  to  him  by  the  judgment  debtor,  the  latter  was 
not  guilty  of  fraudulent  conduct. 

III.  The  order  improvidently  creates  an  inquisition  at 
the  pleasure  of  the  plaintiffs'  counsel,  in  that  it  requires 
the  appellants  to  answer  all  similar  questions  that  may  be 
addressed  to  them. 

For  these  reasons  the  order  should  be  reversed,  with 
costs  and  disbursements. 

N.  B.  MILLIMAN,  for  respondents. 

I.  The  question  whether  a  witness  can  be  examined 
touching  the  consideration  of  a  transfer  by  the  debtor  to 
the  witness,  after  he  has  sworn  that  he  has  received  such 
transfer,  and  is  in  possession  and  claiming  title  to  the  pro- 
perty, cannot  arise  in  this  case.  Because  both  of  the  wit- 
nesses refused  to  swear  that  any  such  transfer  was  made, 
or  that  they  were  in  possession  of  any  property  received 
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from  the  debtor,  to  which  they  claimed  title  ;  and  of  course 
no  question  could  be  put  as  to  the  consideration  of  a  trans- 
fer without  first  showing  one  made. 

The  objections  on  which  the  appeal  is  sought  to  be  sus- 
tained, if  tenable  in  any  case  arising  under  section  292, 
are  therefore  certainly  premature  and  absurd  in  this. 

II.  But  if  that  question  is  to  be  considered,  then  it  is 
insisted  that  both  the  letter  and  spirit  of  the  whole  chapter 
relating  to  supplemental  proceedings  clearly  authorize  the 
creditor,  in  proceedings  under  section  292,  to  examine 
either  the  debtor  or  any  other  person,  in  the  same  manner 
as  a  witness  upon  an  issue  to  discover  whether  the  debtor 
has  any  property,  or  equitable  interest  in  his  own  hands  or 
in  the  hands  of  another,  which  ought  to  be  applied  to  his 
judgment.  And  for  this  purpose,  to  inquire  into  the  conr 
sideration,  bona  fides,  intent  or  trust  on  which  any  transfer 
of  property  has  been  made  by  the  debtor. 

The  first  and  main  object  under  this  section  is  to  dis- 
cover the  property  of  the  defendant.  The  examination  is 
intended  to  be  a  substitute  for  the  former  proceeding  by 
creditor's  bill,  provided  by  title  2,  art.  2,  part  3d,  chap.  1, 
B.  S.  See  sections  61,  62,  63  to  68.  See  also  section  29 
of  the  act  to  abolish  imprisonment  for  debt,  (Laws  of  1831,) 
under  which  "  no  person  shall  be  excused  from  answering 
any  bill  in  equity  seeking  a  discovery  in  relation  to  any 
fraud,"  &c. ;  "  or  from  answering  as  a  witness  in  relation 
to  any  such  fraud,"  <fcc. ;  "  but  no  such  answer  shall  be  used 
in  evidence  in  any  other  suit  or  prosecution." 

The  last  clause  of  section  292  of  the  Code  is  a  transcript 
from  the  29th  section  of  the  act  to  abolish  imprisonment 
for  debt,  except  that  section  292  allows  the  answer  of  the 
witness  to  be  used  as  evidence  against  him  in  all  cases 
except  in  "  criminal  proceedings  or  prosecutions." 

Since  the  Code,  no  other  means  of  compelling  discovery 
of  a  debtor's  property,  after  execution  returned,  exists, 
except  such  as  are  provided  in  chapter  9  of  the  Code.  Did 
VOL.  XXIII,  §8 
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the  legislature  intend  by  the  Code  to  deprive  the  judgment 
creditor  of  any  means  of  discovery  which  he  possessed 
before  its  enactment  ?  If  not,  they  probably  did  not 
intend  to  "  excuse"  either  the  debtor  or  any  confederate  in 
possession  of  his  property,  from  discovering  on  oath  the 
consideration,  intent  and  trust  on  which  any  such  property 
has  been  transferred  by  the  debtor,  and  is  held  by  his  con- 
federate ;  for  either  could  have  been  compelled  to  make 
that  discovery  before  the  Code,  by  the  provisions  of  the 
statute  above  cited. 

The  title  of  the  chapter  evinces  an  intent  to  give  the 
creditor  some  aid  which  he  had  not  before,  and  which  his 
execution  could  not  give.  And  all  of  its  provisions  presup- 
pose that  the  debtor  has  so  concealed,  tranferred  or  covered 
his  property,  that  an  execution  cannot  reach  it ;  or  that  it 
consists  of  such  equitable  interests  as  are  not  leviable  upon 
by  execution.  Else  the  execution  would  require  no  aid. 
If  the  property  is  in  the  possession  of  the  debtor,  and  tan- 
gible, no  examination  or  discovery  is  needed.  The  exami- 
nation of  the  debtor  and  witnesses,  as  provided  for  in  sec- 
tion 292,  is  based  upon  the  supposition  that  if  the  debtor 
has  any  property  or  equitable  interest  any  where,  it  may 
be  found  in  the  hands  of  some  confederate  under  some  dis- 
guise or  secret  trust,  inasmuch  as  the  sheriff,  with  his  exe- 
cution, has  been  unafrle  to  find  it  in  the  hands  of  the 
debtor.  And  as  the  legislature  probably  understood  what 
every  one  knows,  that  confederates  seldom  call  others  to 
witness  their  fraudulent  devices,  they  must  have  intended 
that  the  creditor  should  have  the  right  to  examine  not 
only  the  debtor  but  his  fraudulent  vendee  as  a  witness. 
And  in  a  case  where  the  vendee  and"  witness  is  in  posses- 
sion of  the  debtor's  whole  property,  it  is  very  evident  that 
if  the  vendee  is  examined  as  to  the  debtor's  property 
at  all,  his  examination  must  relate  to  the  property  of  the 
debtor  in  his  own  hands ;  and  if  the  legislature  intended 
that  the  creditor  should  obtain  information  of  any  value 
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from  the  examination  thus  provided,  it  is  equally  evident 
they  must  have  intended  that  the  witness  should  be  com- 
pelled to  disclose  what  property  or  equitable  rights  he  had 
received  from  the  debtor  ;  its  amount  or  value  ;  the  nature 
of  the  agreement  between  the  debtor  and  witness  by  which 
it  is  held,  and  the  consideration  paid,  or  agreed  to  be  paid, 
if  any ;  and  any  other  fact  evidencing  the  intent  and  good 
or  bad  faith  of  the  transfer. 

Did  the  legislature  intend  that  a  confederate  of  the 
debtor  in  possession  of  property  recently  transferred  to 
him,  should  be  excused  from  disclosing  such  facts  ?  Clearly, 
if  it  was  supposed  a  vendee  in  possession  of  property  would 
ever  be  examined  under  section  292,  they  could  not  have 
intended  to  excuse  him  from  disclosing  such  facts,  for  the 
last  clause  of  that  section  says,  "  No  person  shall  be  ex- 
cused from  answering  any  question  on  the  ground  that  it 
will  tend  to  convict  him  of  a  fraud."  Who  but  the  debtor 
himself,  or  some  fraudulent  vendee  of  the  debtor,  could  be 
convicted  of  a  fraud  in  relation  to  his  property  ?  If  no 
one,  then  it  would  seem  very  clear  that  this  section  antici- 
pated that  they  might  both  be  examined.  And  who  but 
the  debtor,  and  his  confederate  who  receives  his  property 
with  intent  to  defraud  creditors,  could  be  proceeded 
against  in  any  criminal  proceeding  for  the  fraud  ?  Most 
certainly  no  one,  as  will  appear  by  reference  to  section  3, 
title  6,  chapter  1,  part  4,  3d  vol.  R.  S.,  5th  edition,  and 
section  39,  id.  Arid  if  so,  it  would  seem  equally  clear  that 
the  provision  that  "  his  answer  shall  not  be  used  as  evi- 
dence against  him  in  any  criminal  proceeding  or  prosecu- 
tion," could  apply  to  no  other  except  the  debtor  or  his 
vendee.  And  if  the  vendee,  in  possession  of  the  debtor's 
property,  is  really  one  of  the  persons  who  "  shall  not  be 
excused  from  answering  any  question,"  though  it  may 
prove  him  guilty  of  a  fraud,  and  is  the  person  whose  "  ans- 
wer," though  it  may  be  used  in  a  civil  proceeding,  "  shall 
not  be  used  in  a  criminal"  one  against  him,  then  pray, 
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what  question  or  answer  can,  by  human  ingenuity,  be  put 
or  given,  which  "  will  tend  to  convict  the  witness  of  the 
commission  of  a  fraud,"  except  such  questions  and  answers 
as  evince  a  want  of  consideration,  bad  faith,  or  intent  on 
the  part  of  the  witness  to  defraud  creditors  ?  These  are 
the  very  elements  of  the  only  fraud  for  which  he  could  be 
convicted,  and  beyond  question  embrace  the  very  facts 
which  the  legislature  intended  that  the  witness  should  not 
be  "  excused  "  from  disclosing. 

But  the  appellants  insist  that  the  witness,  having  ans- 
wered that  he  "  claims  the  property,"  or  (as  in  this  case) 
that  he  is  "  interested."  may  refuse  to  state  the  amount  of 
such  property,  the  nature  and  extent  of  his  claim  thereto, 
or  the  foundation  of  such  claim,  because  it  is  said  no  order 
can  be  made  by  the  court  for  its  application  to  the  judg- 
ment, even  if  the  claim  be  conceded  to  be  without  any  con- 
sideration, and  entirely  fraudulent,  and  therefore  nothing 
is  to  be  gained  by  the  further  examination ;  and  this  con- 
struction, which  involves  so  many  absurdities,  and  defeats 
the  unequivocal  language  and  evident  intent  of  nearly  every 
section  of  a  whole  chapter,  is  supposed  to  be  justified  by 
section  299.  It  is  believed  that  both  the  position  of  the 
appellants  and  Hie  reasons  by  which  it  is  sought  to  be 
supported,  are  unfounded  and  absurd. 

It  is  evident  that  section  299  was  not  intended  to  qualify 
and  limit  section  292.  It  does  not  even  relate  to  the  same 
subject.  It  contains  no  provision  on  the  subject  of  exami- 
nation or  discovery,  and  neither  in  terms  nor  by  implica- 
tion seeks  to  regulate  the  extent  of  the  examination,  or  in 
any  way  to  qualify  or  limit  the  language  of  section  292. 
On  the  contrary,  it  presupposes  the  examination  of  the 
witness  to  have  been  finished,  and  the  discovery  obtained 
under  section  292  ;  and  the  parties  to  be  before  the  judge, 
asking  for  the  final  order  which  the  discovery  thus  obtained 
may  show  the  creditor  is  entitled  to  receive. 

Section  299  has  no  other  object  except  to  qualify  sec- 
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tion  297,  so  as  to  prohibit  the  judge  before  whom  the  exa- 
mination is  produced,  from  making  the  summary  order 
authorized  by  that  section,  and  to  provide  for  an  action  by 
a  receiver  in  place  of  a  summary  order,  whenever  the  "  ad- 
verse claim"  spoken  of  in  section  299  should  "  appear"  to 
him  from  the  examination  thus  presented.  If  no  such 
adverse  claim  is  disclosed  by  the  whole  examination,  the 
summary  order  provided  by  section  297  will  be  made.  But 
"  if  it  appear  that  the  person  alleged  to  have  property  of 
the  debtor,  claims  an  interest  adverse  to  him,  such  interest 
shall  be  recoverable  only  in  an  action  by  the  receiver." 
Clearly,  this  is  only  intended  to  limit  the  judge  and  the 
creditor  to  a  particular  remedy,  when  the  whole  examina- 
tion provided  by  section  292  discloses  a  particular  state  of 
facts ;  and  not  to  prohibit  the  creditor  from  showing  a 
different  state  of  facts,  and  thus  entitle  himself  to  a  differ- 
ent remedy. 

And  as  section  292  has  in  express  language  given  the 
creditor  the  right  to  compel  the  witness  to  state  the  con- 
sideration and  nature  of  his  claim  to  the  debtor's  property, 
even  though  it  may  convict  him  of  fraud,  it  is  difficult  to 
understand  how  section  299  deprives  him  of  that  right, 
without  in  any  way  expressing  such  an  intention.  On  the 
contrary,  section  299  seems  to  furnish  an  additional  reason 
why  the  witness  should  be  compelled  to  state  the  consid- 
eration of  his  claim  to  the  debtor's  property,  and  the  extent 
of  his  interest  therein.  Because  it  imposes  upon  the  judge 
the  clear  duty  of  determining,  1st,  whether  it  does  or  does 
not  "  appear  that  the  person  alleged  to  have  property  of 
the  debtor  claims  an  interest  adverse  to  him ;"  and  if  so, 
2d,  the  extent  of  such  interest.  For  it  is  "  such  interest" 
only  as  shall  be  claimed  adversely,  that  "  shall  be  recover- 
able only  in  an  action  by  the  receiver."  The  residue  of 
such  property  will  still  be  subject  to  the  summary  order 
of  the  judge  under  section  297.  And  how  shall  the  judge 
determine  whether  the  witness  thus  holding  the  debtor's 
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property  really  "  claims  an  interest  adverse  to  him,"  or 
the  extent  of  such  interest^  if  the  only  witness  who  can 
know  may  refuse  to  state  either  the  amount  of  the  pro- 
perty, or  the  nature,  consideration  or  extent  of  the  interest 
so  claimed  ?  If  the  witness  swears  in  terms  "  I  claim  an 
interest  in  the  property,"  this  proves  nothing. 

Two  questions  still  remain  for  the  judge  to  determine : 

1.  "  Is  that  interest  adverse  to   the  debtor  ?"     If  not, 
then  the  naked  claim  of  the  witness  amounts  to  nothing, 
and  the  judge  may  make  a  summary  order  under  section 
297.     Certainly  the  judge  cannot  assume  that  it  is  adverse 
to  the  debtor  because  the  witness  says  he  claims  it,  and  at 
the  same  time  deny  the  creditor  the  right  of  showing  by 
the  witness  that  it  is  not  adverse,  but  in  harmony  with  the 
debtor's  rights.     Whether  it  is  or  is  not  adverse  to  the 
debtor,  depends  upon  the  facts,  and  not  the  statement  or 
opinion  of  the  witness  that  his  claim  is  adverse.     He  might 
swear  to  that  opinion  a  hundred  times  without  truth,  and 
yet  without  danger  of  perjury.     And  certainly  if  the  wit- 
ness should  swear  that  he  "  claimed  an  interest  in  the  pro- 
perty adverse  to  the  debtor,"  but  should  also  swear  that  he 
received    it  from  the    debtor  without   any  consideration, 
knowing  of  the  insolvency  of  the  debtor,  and  to  conceal  it 
from  his  creditors,  the  judge,  disregarding  opinions,  and 
relying  on  the  facts,  would  necessarily  determine  that  the 
witness  "  did  not  claim  an  interest  adverse  to  the  debtor." 

2.  But  if  the   interest  so  claimed  was    adverse  to  the 
debtor,  the  judge  must  still  determine  "  the  extent  of  that 
interest,"  because  it  is  only  "  such  interest"  which  is  exempt 
from  the  summary  order  provided  for  in  section  297.     If 
that  interest  is  less  than  the  whole,  the  creditor  is  entitled 
to  the  summary  order  for  the  residue.     Or  if  subject  only 
to  a  lien,  is  entitled  to  pay  such  lien,  and  then  have  the 
summary  order  to  apply  it  to  his  judgment.     And  how  can 
the  judge  determine  these  questions  without  the  facts  on 
which  they  both  depend  ?     Either  the  judge  or  the  witness 
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must  determine  those  questions.  Did  the  legislature  intend 
that  the  witness  should  determine  them  for  himself,  without 
giving  any  fact  or  reason  for  his  decision,  and  without  in 
any  way  rendering  himself  liable  for  a  false  claim  ?  If  so, 
they  might  as  well  have  dispensed  with  the  judge,  and 
entirely  omitted  sections  292,  297,  298  and  299  from  the 
chapter,  for  upon  this  construction  of  section  299,  neither 
the  judge,  nor  any  nor  all  of  those  sections  could  be  of  any 
possible  use  to  the  creditor  in  any  case  where  the  witness 
claims  all  the  property  of  the  debtor,  if  the  creditor  has  no 
other  proof  except  this  witness.  The  witness  has  only  to 
claim  the  property,  decide  his  claim  to  be  adverse,  and 
excuse  himself  from  any  further  answer,  and-fbrthwith  sec- 
tion 292  is  wiped  clean  from  the  statute,  and  every  fact  on 
which  the  creditor's  right  to  any  remedy  under  those  sec- 
tions depends,  is  locked  up  within  the  breast  of  the  witness. 
He  can  neither  establish  the  facts  which  are  essential  to 
entitle  himself  to  the  "  summary  order"  provided  by  section 
297,  nor  that  "  apparent  right  or  probable  interest"  in  the 
property  thus  claimed,  which  is  indispensable  to  entitle 
him  to  a  receiver  under  section  298.  (7  How.  R.,  187.) 
And  then,  of  course,  the  "  action  by  a  receiver,"  and  every 
other  remedy  provided  in  section  299,  becomes  an  absurdity. 
Thus,  section  299,  in  the  hands  of  the  appellants'  counsel 
is  made,  by  construction,  to  wipe  out  the  unequivocal  lan- 
guage of  section  292  ;  to  defeat  every  beneficial  object  of 
sections  297  and  298  ;  and  finally,  to  annihilate  itself  in 
every  case  where  the  debtor  has  placed  his  property  in  the 
hands  of  a  confederate. 

The  reason  assigned  for  this  construction,  viz  :  that  no 
order  can  be  made  for  the  application  of  the  property  after 
the  claim  is  put  forth — even  if  it  be  confessedly  fraudu- 
lent— in  no  way  obviates  the  necessity  for  a  further  exami- 
nation. The  summary  application  of  the  property  claimed 
is  not  the  only  object  of  the  examination  ;  and  I  think  I 
have  shown  that  a  naked  claim — not  adverse — will  not 
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defeat  even  this  summary  application  of  the  property — 
because,  if  conceded  to  be  void,  it  is  no  claim  at  all,  and 
no  action  could  be  necessary  to  try  it.  And  that,  even  if 
the  claim  is  such  as  to  prevent  this  summary  remedy,  there 
still  remains  to  the  creditor  his  right  to  a  receiver  under 
section  298,  and  his  right  to  the  action  and  injunction 
under  rection  299,  neither  of  which  can  be  made  available 
to  him  without  the  further  examination  of  the  witness.  But 
these  are  not  all.  If  it  be  conceded  that  the  claim  is  so 
fair  that  no  order  for  the  application  of  the  property  can 
be  made — so  fair  that  the  creditor  will  neither  desire  the 
receiver  or  the  action  to  contest  the  claim  to  the  property 
itself,  still  the  creditor  has  an  indisputable  right  to  reach 
the  consideration  which  the  witness  has  paid  to  the  debtor 
for  the  property  so  claimed  in  the  hands  of  the  debtor, 
either  by  summary  order  or  by  a  receiver  and  action.  But 
if  the  witness,  who  alone  can  know  the  nature,  time  and 
amount  of  the  consideration  so  paid,  may  close  his  mouth 
and  defeat  all  remedy,  the  right  itself  becomes  of  no  value, 
and  summary  proceedings  a  mockery. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

As  to  contempts,  see  §  302,  Code;  also,  R,  S.,  part  3, 
chap.  8,  title  13,  §§  20,  21  ;  How.  Pr.  R.,  487.  As  to  the 
costs  allowable  on  this  appeal,  see  §  3  of  the  Code,  and  4 
How.  Pr.  JR.,  190.  This  is  a  special  proceeding.  Also, 
Laws  of  1854,  chap.  270,  p.  592,  §§1,2  and  3.  "  In  special 
proceedings,  and  on  appeals  therefrom,  costs  may  be  allowed 
in  the  discretion  of  the  court,  and  when  allowed,  shall  be 
at  the  rate  allowed  for  similar  services  in  civil  actions." 
The  ordinary  costs  of  an  appeal  in  civil  actions  will  not 
more  than  indemnify  the  respondents  on  this  appeal. 

By  the  court,  BOCKES,  Justice.  Appeal  from  an  order 
made  by  a  judge  of  this  court,  in  proceedings  supplemen- 
tary to  execution,  adjudging  the  appellants  to  be  in  con- 
tempt for  refusing  to  answer  certain  questions  put  to  them 
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on  their  examination  before  the  referee  appointed  to  take 
and  certify  the  same. 

The  authority  to  punish  for  a  contempt  in  such  case,  is 
given  by  section  302  of  the  Code  of  Procedure,  which  pro- 
vides that  if  any  person,  party  or  witness  disobey  an  order 
of  the  judge  or  referee,  duly  served,  such  person,  party  or 
witness  may  be  punished  by  the  judge  as  for  a  contempt. 
The  disobedience  alluded  to  reaches  the  case  of  a  refusal  to 
answer  proper  questions,  as  well  as  to  a  refusal  to  appear 
and  submit  to  be  examined. 

The  question  of  contempt  was  properly  before  the  judge 
for  adjudication  on  the  affidavits,  without  the  filing  of 
interrogatories,  inasmuch  as  the  matter  charged  as  consti- 
tuting the  contempt  was  not  in  dispute  before  him.  It  was 
not  denied  that  the  appellants  refused  to  answer  certain 
questions  put  to  them  on  their  examination  before  the 
referee.  But  it  was  insisted,  and  it  is  here  urged,  that 
they  were  not  bound  to  answer  them,  and  that  their  refusal 
was  therefore  no  contempt.  The  refusal  to  answer  being 
admitted  before  the  judge,  the  filing  of  interrogatories  was 
unnecessary.  The  question  was  properly  and  fairly  before 
the  officer  on  the  affidavits. 

The  appellants  were  not  parties  to  the  action  in  which 
the  proceedings  were  taken,  nor  were  they  parties  to  the 
proceedings  ;  but  were  witnesses  in  that  proceeding  under 
the  clause  of  section  292  of  the  Code,  which  provides  that 
on  an  examination  under  that  section,  either  party  might 
examine  witnesses  in  his  behalf.  The  subject  matter  of 
the  examination  was  the  property  of  the  judgment  debtor. 
The  examination  of  the  witnesses  was  of  course  to  be  lim- 
ited to  that  subject ;  but  it  is  insisted  that  the  examina- 
tion is  subject  also  to  a  further  limitation  :  that  having 
sworn  that  they  owned  or  claimed  title  to  property  obtained 
by  them  from  the  judgment  debtor,  the  witnesses  could  not 
be  compelled  to  state  or  disclose  the  circumstances  of  the 
sale  and  transfer  to  them.  The  creditor  urges  that  being 
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authorized  to  examine  concerning  the  property  of  the 
judgment  debtor,  he  may  inquire  as  to  its  nature,  situation 
and  value,  and  if  transferred,  may  also  inquire  into  the 
circumstances  attending  its  possession,  transfer  and  sale. 

I  had  supposed  that  these  proceedings  were  intended,  to 
a  considerable  extent,  as  a  substitute  for  the  old  bill  of 
discovery,  now  abolished,  and  that  they  were  adopted  as 
more  simple  and  direct,  and  less  expensive  than  a  formal 
action.  If  on  examination  it  should  turn  out  that  the  judg- 
ment debtor  had  no  property ;  that  his  transfers  had  been 
bonafide,  no  further  trouble  or  expense  would  be  incurred  ; 
on  the  contrary,  if  it  should  be  apparent  that  the  party  had 
property  undisposed  of,  or  had  disposed  of  property  fraud- 
ulently, it  might  be  seized  under  execution,  or  an  action 
might  be  prosecuted  by  the  creditor  in  his  own  name,  or 
through  a  receiver  to  have  the  property  fairly  applied  to 
the  satisfaction  of  the  judgment.  By  this  course  of  pro- 
ceeding the  facts  could  be  determined  speedily  and  with 
little  expense.  But  if  the  examination  is  limited  in  the 
way  claimed  by  the  appellants,  very  little  is  attained  by 
it — substantially  nothing — towards  the  advancement  of 
justice.  Such  limitation,  in  my  judgment,  effectually  frus- 
trates the  object  and  advantages  intended  to  be  afforded 
by  those  proceedings. 

It  seems  to  me,  that  a  fair  consideration  and  construc- 
tion of  section  292,  can  leave  no  doubt  upon  this  question. 
It  was,  in  my  judgment,  plainly  intended  to  gire  to  the 
creditor  the  right  to  inquire,  in  these  proceedings,  into  the 
nature  and  situation  of  the  property  of  the  judgment 
debtor,  and  also  into  the  fairness  of  his  transfers  and  dis- 
position of  it.  The  section  gives  the  right  to  examine  the 
debtor  "  concerning  his  property,"  and  also  on  such  exa- 
mination to  examine  witnesses  in  his  behalf;  and  then  pro- 
vides that  no  person  shall,  on  such  examination,  be  excused 
from  answering  any  questions  on  the  ground  that  his  exa- 
mination will  tend  to  convict  him  of  the  commission  of  a 
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fraud  ;  plainly  implying  that  fraud  in  the  transfer  of  the 
debtor's  property  may  be  a  subject  of  examination. 

There  is  nothing  in  the  section  which  gives  a  more 
extended  scope  of  examination  against  the  debtor  than 
against  witnesses.  Its  language  is,  that  under  this  sec- 
tion either  party  may  examine  witnesses  in  his  own  behalf, 
and  the  judgment  debtor  may  be  examined  in  the  same 
manner  as  a  witness  ; — and  we  have  seen  that  fraud  is  a 
matter  of  examination. 

The  case  of  Van  Wyck  agt,  Bradley,  (3  Code  Rep.,  157,) 
has  not  been  generally  accepted  as  an  authority.  Indeed, 
it  has  been  almost  universally  disregarded  in  practice 
throughout  the  state.  In  Town  agt.  The  Safeguard  Ins. 
Co.,  (4  Bosw.,  683,)  Judge  ROBERTSON  held  that,  inasmuch 
as  no  order  could  be  made  to  compel  a  delivery  of  pro- 
perty, therefore  no  question  could  be  put  to  the  debtor  or 
a  witness  to  discover  or  prove  fraud. 

But  the  purpose  of  the  examination  is  not  merely  to 
obtain  discovery  of  property  in  the  debtor's  hands  or  under 
his  control.  Other  objects,  substantial  and  useful  in  their 
results,  are  within  its  purview.  It  is  often  an  important 
and  wholesome  object  of  examination  to  discover  whether 
a  fraud  has  been  perpetrated,  so  as  to  determine  whether 
an  action  should  not  be  brought  to  correct  and  punish  the 
wrong.  Judge  BOSWORTH  remarks,  that  such  an  examina- 
tion (an  examination  as  to  fraud)  is  a  fishing  one ;  that 
the  remedy  of  the  creditor  is  by  a  direct  action.  But  I 
submit  that  his  ruling  puts  the  party  to  a  fishing  suit  (or 
to  an  abandonment  of  any  attempt  to  collect  his  debt ;) 
this,  too,  at  great  expense,  and  on  uncertainty :  all  which 
might  and  generally  would  be  obviated  by  a  full  and 
fair  examination.  An  honest  debtor  will  not  feel  that  it  is 
unfair  in  his  creditor  to  demand  a  disclosure  of  his  situa- 
tion ;  nor  should  a  creditor  be  regarded  as  on  a  fishing 
excursion,  when  he  takes  steps  to  enforce  his  right.  An 
honest  transferee  of  the  debtor's  properly  will  also  be  will- 
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ing  to  explain  to  a  creditor  the  circumstances  of  the  trans- 
fer, and  thus  avoid  suspicion  of  dishonesty,  as  well  as  the 
trouble  and  expense  of  defending  an  action.  A  creditor 
is  not  without  rights  in  regard  to  the  property  of  his 
debtor,  and  is  entitled  to  be  fully  and  fairly  informed  in 
relation  to  it,  as  well  by  the  debtor  himself  as  also  by  any 
one  who  claims  it  from  him  by  recent  transfer.  An  inquiry 
by  him  ought  not  to  be  deemed  impertinent  or  meddlesome. 

I  can  entertain  no  doubt  but  that  the  creditor  may  exa- 
mine the  judgment  debtor,  and  any  other  person,  fully  in 
regard  to  the  circumstances  attending  the  transfer  and  dis- 
position of  his  property  under  proceedings  supplementary 
to  execution. 

No  order  can  be  made  directing  an  application  of  pro- 
perty towards  the  satisfaction  of  a  judgment  in  case  any 
other  person  claims  an  interest  therein.  But  this  in  no 
way  conflicts  with  the  right  or  purpose  of  examination 
under  section  292. 

The  order  appealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements  on  the  appeal. 


,       NEW  YORK  COMMON  PLEAS. 
JOHNSON  agt.  SMITH. 

Where  there  has  heen  an  action  and  judgment  against  one  partner  or  joint  debtor, 
with  service  of  process  on  him  only,  the  plaintiff  may  commence  an  action  against 
the  other  joint  debtor  alone  for  the  same  indebtedness.  And  this  practice  under 
the  Code  is  applicable  to  justices'  courts, 

JVew  York  General  Term,  June,  1862. 
DALY,  BRADY  and  HILTON,  J.  J. 

APPEAL  from  a  judgment  of  a  justice's  (district)  court. 
By  the  court,  BRADY,  J.     The  plaintiff  could  maintain  an 
action  against  the  defendant  and  his  partner,  Wells,  although 
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the  latter  had  been  served  in  a  former  action,  and  judg- 
ment had  been  rendered  against  him.  (Carman  agt.  Town- 
send,  6  Wend.,  207.) 

Whether  the  defendant  Smith  could  be  sued  alone  after 
the  judgment,  does  not  appear  to  have  been  considered 
heretofore,  and  I  believe  has  not  been  decided  in  any 
reported  case.  The  original  indebtedness  as  to  the  partner 
served  with  process,  is  merged  in  the  judgment,  and  the 
proceeding  against  him  is  on  the  judgment  rendered.  The 
defendant  not  served  would  have  the  right  to  interpose  any 
defence  of  which  he  could  have  availed  himself  in  the 
former  action.  (Carman  agt.  Towns  end,  supra.}  The  judg- 
ment against  him  was  not  conclusive.  It  was  evidence 
only  of  the  extent  of  the  plaintiff's  demand  after  the  de- 
fendant's liability  should  be  established  by  other  evidence. 
(Oakley  agt.  rfspinwall,  4  Corns.,  513;  2  R.  S.,  377,  §2,  3d 
vol.,  660,  5t/i  ed.)  The  action  would  be  anomalous  in  this 
view  of  it,  because  the  issues  would  be  different  as  to  each 
defendant. 

The  complaint  in  this  case  avers  the  judgment  against 
the  joint  debtor  Wells,  in  a  former  suit  commenced  against 
both,  and  also  the  facts  showing  the  liability  of  the  present 
defendant  as  the  other  joint  debtor.  I  do  not  understand 
what  objection  there  can  be  to  this  form  of  procedure.  It 
is  simple,  direct,  and  I  think  just  to  the  defendant  Wells. 
It  is  scarcely  possible  that  he  can  have  an  individual  de- 
fence. Why  subject  him  then  to  the  expense  of  another 
suit  ?  He  is  already  declared  to  be  the  plaintiff's  debtor. 
As  to  him  the  law  has  declared  its  judgment,  and  now,  by 
allegations  showing  that  the  defendant  Smith  is  a  joint 
debtor  with  him,  the  plaintiff  asks  a  judicial  determination 
of  that  liability,  so  that  his  personal  property  may  be 
reached.  Such  in  effect  is  the  proceeding  in  courts  of 
record  under  the  Code.  Section  375  provides  that  joint 
debtors,  not  originally  summoned  to  answer  the  complaint, 
may  be  summoned  to  show  cause  why  they  should  not  be 
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bound  by  the  judgment,  and  the  proceeding  goes  on  against 
them  only.  Permitting  in  effect  a  similar  practice  in  jus- 
tices' courts  will  tend  to  establish  that  "  uniform  course  of 
proceeding  in  all  cases"  declared  in  the  preamble  of  the 
Code  to  be  expedient.  I  think  the  justice  was  wrong  in 
dismissing  the  complaint,  and  that  the  judgment  should  be 
reversed.  I  have  not  deemed  it  necessary  to  determine 
whether  the  justice  had  power  to  amend  the  summons  in 
this  case,  regarding  the  amendment  as  I  do,  unnecessary. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  JAMES  S.  BROWNSON  and  others  agt.  THE 
MARINE  COURT  of  the  city  of  New  York.  (Three  cases.) 

The  writ  of  prohibition  does  not  issue  to  correct  irregularities  or  errors  in 
administering  justice  by  inferior  courts ;  but  to  prevent  such  courts  from  going 
beyond  their  jurisdiction  in  the  exercise  of  judicial  power  in  matters  over  which 
they  have  no  cognizance. 

Consequently  it  will  not  issue  for  the  purpose  of  requiring  affidavits  to  be  amended 
so  as  to  justify  the  issuing  of  an  attachment. 

Nor  will  it  issue  to  remedy  an  alleged  difficulty,  that  the  debt  for  which  the  plain- 
tiff was  entitled  to  sue  was  larger  than  the  jurisdiction  of  the  court  permitted, 
where  the  plaintiff  remitted  the  excess. 

New  York  General  Term,  May,  1862. 

INGRAHAM,  LEONARD  and  CLERKE,  Justices. 

MOTION  in  each  of  the  cases  for  writ  of  prohibition. 

By  the  court,  INGRAHAM,  P.  J.  We  see  no  good  reason 
for  granting  the  writ  of  prohibition  asked  for  on  these 
motions.  The  writ  does  not  issue  to  correct  irregularities 
or  errors  in  administering  justice  by  inferior  courts,  but  to 
prevent  courts  from  going  beyond  their  jurisdiction  in  the 
exercise  of  judicial  powers  in  matters  over  which  they  have 
no  cognizance,  (2  Hill,  367  ;  7  Wend.,  518,)  but  it  ought 
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not  to  issue  where  the  party  has  a  complete  remedy  in  some 
other  and  more  ordinary  form.  (2  Hill,  367.) 

In  the  present  case,  the  first  ground  upon  which  the  writ 
is  asked  is,  that  the  affidavits  on  which  the  proceedings 
complained  of  were  founded,  did  not  show  certain  matters 
which  the  relators  think  necessary  to  have  justified  the 
issuing  of  the  attachments.  This  is  so  clearly  a  matter  of 
practice  in  the  courts,  to  be  remedied,  first,  by  a  motion  to 
the  court,  secondly,  by  an  appeal  to  the  general  term,  and 
next  to  the  common  pleas,  that  it  seems  only  necessary  to 
mention  it  to  show  that  the  error  is  not  to  be  corrected  by 
a  writ  of  prohibition. 

Another  ground  on  which  the  relator  asks  for  the  writ  is, 
that  the  debt  for  which  the  plaintiff  was  entitled  to  sue 
was  larger  than  the  jurisdiction  of  the  marine  court  per- 
mitted to  be  recovered  in  that  court.  To  obviate  this  diffi- 
culty, the  plaintiff  remitted  all  over  $500,  and  only  sought 
to  recover  the  latter  sum.  We  think  the  defendant,  who 
is  relator  here,  has  no  cause  to  complain  because  the  plain- 
tiff sees  fit  to  reduce  the  amount  of  his  indebtedness  by 
relinquishing  to  the  debtor  a  part  of  his  debt.  It  does  not 
affect  the  jurisdictional  question.  The  person  and  the  sub- 
ject matter  were  both  within  the  jurisdiction  of  the  court, 
and  there  is  nothing  to  show  that  the  court  attempted  to 
exceed  its  powers  in  rendering  judgment  for  a  greater 
amount  than  the  statute  allowed.  Nor  do  we  consider  it 
any  act  in  fraud  of  the  jurisdiction  of  the  higher  courts, 
calling  for  this  particular  remedy. 

At  the  present  day  there  is  no  necessity  for  such  pro- 
ceedings to  preserve  the  jurisdiction  of  the  courts — cer- 
tainly none  for  applying  such  a  remedy  simply  because  the 
creditor  gives  to  his  debtor  one-fifth  of  his  indebtedness. 
The  objection  as  to  counter-claims  is  also  expressly  pro- 
vided for  in  the  act  relating  to  the  marine  court. 

None  of  these  grounds  show  any  attempt  on  the  part  of 
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the  court  to   exceed  its  jurisdiction  or  to   exercise  any 
authority  not  conferred  upon  it  by  law.     There  is,  there- 
fore, no  reason  for  issuing  this  writ,  and  the  order  at  spe- 
cial term  denying  this  application  should  be  affirmed. 
LEONARD,  J.,  concurred. 


SUPREME  COURT. 

THE  TRUSTEES  OF  THE  FIRST  BAPTIST  CHURCH  IN  BROOKLYN 
and  others  agt.  THE  BROOKLYN  FIRE  INSURANCE  Co. 

Exceptions  to  the  admission  and  rejection  of  testimony  and  to  the  judge's 

charge  at  the  circuit.  —  The  judge  properly  excluded  evidence  to  show  what  was 

the  meaning  of  the  words   "permanent  policy"  in  a  policy  of  fire  insurance. 

There  is  no  ambiguity  in  these  words. 
The  judge  properly  allowed  a  witness  to  testify  that  there  was  no  renewal  of  the 

policy  of  insurance,  where  the  witness  was  called  to  speak  of  a  fact,  and  not  in 

regard  to  the  law. 
Evidence  to  show  that  the  insurance  company  had  permanent  policies  issued  to 

other  parties,  and  the  practice  or  usage  of  the  company  in  making  such  arrange- 

ments, was  properly  excluded. 
It  is  a  settled  rule  that  where  a  conversation  between  persons  is  offered  in  evi- 

dence, it  is  the  duty  of  the  party  offering  it,  to  disclose  how  it  may  be  material. 
Testimony  cannot  be  offered  for  the  purpose  of  contradicting  a  witness  where  the 

attention  of  the  witness  has  not  been  called  to  the  subject  in  regard  to  which  he 

is  proposed  to  be  contradicted. 
Where  a  witness  gives  testimony  upon  the  plaintiff's  examination,  and  in  refer- 

ence to  a  matter  about  which  no  inquiry  has  been  made  by  the  defendant,  the 

plaintiff  cannot  be  allowed  to  call  witnesses  to  contradict  him. 
A  judge  is  not  bound  to  adopt  the  precise  verbiage  of  a  request  to  charge  the  jury  ; 

it  is  sufficient  if  in  effect  he  charges  in  accordance  with  the  request. 


York  General  Term,  July,  1862. 

INGRAHAM,  LEONARD  and  ROSEKRANS,  Justices. 

APPEAL  from  a  judgment  at  special  term. 

By  the  court,  ROSEKRANS,  J.  There  was  no  ambiguity 
in  the  words  "  permanent  policy,"  and  the  judge  properly 
excluded  evidence  to  show  what  was  their  meaning.  They 
were  correctly  assumed  to  mean,  as  was  insisted  by  the 
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plaintiff,  an  insurance  from  year  to  year,  and  until  termin- 
ated by  an  express  notice  by  one  of  the  parties  to  the  con- 
tract to  the  other.  The  words  of  a  contract  are  to  be 
regarded  as  used  in  their  common  and  ordinary  sense,  unless 
they  are  shown  to  have  acquired  and  to  have  been  used  in 
a  technical  sense.  No  such  evidence  was  given  or  offered 
in  relation  to  the  use  of  the  words  referred  to. 

We  think,  too,  that  there  was  no  error  in  allowing  the 
witness  Stevens  to  testify  that  there  was  no  renewal  of  I  lie 
policy  in  question  from  the  21st  of  July,  1848.  The  wit- 
ness was  called  to  speak  as  to  a  fact,  and  not  in  regard  to 
the  law.  He  only  intended  to  convey  the  idea  that  there 
was  no  formal  renewal  of  the  policy  in  the  ordinary  manner 
in  which  renewals  were  effected.  This  is  apparent  from 
the  other  testimony  which  he  gave  in  immediate  connec- 
tion with  the  testimony  objected  to,  that  no  application 
for  renewal  was  made,  and  no  premium  was  paid  or  other 
act  done  towards  a  renewal  after  the  21st  of  July,  1848. 
He  did  not  undertake  or  intend  to  speak  of  the  effect  of 
prior  acts  or  negotiations  between  the  parties  upon  the 
subject  of  a  renewal  of  the  policy.  Of  course,  the  negative 
testimony  he  gave  amounted  to  nothing  more  than  a  state- 
ment of  the  absence  of  knowledge  by  him  of  any  renewal 
of  the  policy  or  application  to  renew  it,  or  of  the  payment 
of  premium  for  that  purpose. 

The  court  properly  admitted  the  testimony  of  Stevens 
that  Mr.  Ellsworth,  the  president  of  the  defendant,  never 
reported  to  the  company  any  arrangement  or  understanding 
to  the  effect  testified  by  Mr.  Lewis,  that  the  policy  was  to 
be  a  permanent  one.  When  that  testimony  was  given  the 
plaintiff  had  not  shown  any  authority  by  Ellsworth  to  make 
such  an  arrangement  for  or  on  behalf  of  the  company.  The 
admission  of  this  authority  to  make  such  a  contract  was 
made  at  a  subsequent  stage  of  the  trial,  and  when  that 
admission  was  made  it  deprived  this  part  of  his  evidence 
of  its  whole  force.  If  the  plaintiff  then  desired  its  exclu- 
VOL,  XXIII,  39 
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sion  from  the  record,  he  should  have  made  an  application 
to  strike  it  out. 

The  fact  that  the  company  had  permanent  policies  issued 
to  other  parties,  and  the  practice  or  usage  of  the  company 
in  making  such  arrangements  with  others,  was  also  pro- 
perly excluded.  This  evidence  could  have  no  possible 
bearing  upon  the  question  whether  a  similar  arrangement 
had  been  made  with  the  plaintiffs. 

It  was  not  stated  upon  the  trial  for  what  purpose  the 
conversation  between  Mr.  Beers  and  Mr.  Sandford  in 
regard  to  the  insurance  of  the  plaintiffs'  church  was  offered, 
nor  how  it  could  be  material,  nor  does  the  case  disclose 
what  was  the  nature  of  the  conversation  proposed  to  be 
proved.  The  offered  evidence  was  apparently  immaterial. 
It  was  not  proposed  to  be  shown  that  the  conversation 
related  to  any  act  which  Beers  was  then  performing  as  the 
ageut  of  the  defendant,  and  it  is  impossible  to  perceive 
how  it  could  have  affected  the  defendant.  It  is  well  set- 
tled that  under  such  circumstances  it  is  the  duty  of  the 
party  offering  the  evidence  to  disclose  how  it  may  be  mate- 
rial. We  think  the  ruling  at  the  circuit  was  proper  upon 
this  subject. 

The  judge  also  properly  excluded  the  testimony  of  Mr. 
Sandford  and  Mr.  Lewis,  offered  for  the  purpose  of  contra- 
dicting Mr.  Stevens.  The  attention  of  Stevens  had  not 
been  called  to  the  subject  in  regard  to  which  he  was  pro- 
posed to  be  contradicted.  And>  besides,  the  testimony 
which  he  gave,  in  relation  to  which  the  plaintiff  proposed 
to  contradict  him,  was  given  upon  the  plaintiff's  examina- 
tion, and  had  reference  to  a  matter  about  which  no  inquiry 
had  been  made  by  the  defendant.  Stevens  was  the  plain- 
tiff's witness  upon  this  subject.  In  addition  to  this,  the 
testimony  offered  would  not  have  constituted  a  contradic- 
tion of  Stevens.  The  evidence  which  he  gave,  to  which 
the  offered  evidence  was  claimed  to  be  a  contradiction,  was 
that  there  had  been  no  renewal  of  the  policy,  and  no  appli- 
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cation  to  renew  it,  and  no  premium  paid  or  other  act  done 
for  that  purpose  after  July  21,  1848.  Had  the  plaintiffs 
shown  that  on  the  morning  after  the  loss  occurred  Stevens 
said,  "  "We  do  not  regret  our  policies,"  or  "  that  the  church 
was  insured  at  the  time  of  the  fire,"  this  evidence  would 
not  have  been  in  conflict  with  the  testimony  which  he  had 
given.  Viewed  in  this  light  it  might  have  amounted  to  an 
admission  of  a  subsisting  policy  ;  but  it  was  not  offered,  nor 
would  it  have  been  admissible  for  such  a  purpose.  Ste- 
vens was  not  authorized  to  make  such  admission. 

We  think  the  judge  properly  disposed  of  the  request  of 
the  plaintiffs  to  charge  that  the  policy  was  in  fact  renewed 
for  the  year  ending  on  the  21st  of  July,  1848.  In  effect  he 
charged  in  accordance  with  the  request.  He  was  not 
bound  to  adopt  the  precise' verbiage  of  the  request. 

Nor  can  we  discover  any  error  in  the  refusal  of  the  judge 
to  charge  that  an  alteration  in  the  amount  of  premium 
would  not  of  itself  operate  as  a  termination  of  the  agree- 
ment, or  as  an  alteration  of  it  in  other  respects.  The 
refusal,  as  the  case  states,  was  accompanied  with  a  repeti- 
tion of  the  substance  of  what  had  already  been  charged  in 
relation  to  the  effect  of  a  change  in  the  amount  of  premium, 
which  was  in  substance  that  it  was  a  question  of  fact  for 
the  jury  whether  there  was  an  agreement  by  the  parties  to 
modify  the  original  agreement  of  insurance  by  changing 
the  rate  of  premium,  and  to  continue  it  in  force  as  thus 
modified  ;  and  that,  if  the  jury  found  in  the  affirmative,  the 
plaintiffs  were  entitled  to  recover  unless  they  had  waived 
the  contract  as  to  a  continuance  of  the  risk  after  July, 
1848,  or  unles  by  their  acts  they  had  given  the  defendants 
to  understand  that  they  did  not  desire  or  expect  a  renewal 
of  the  policy.  The  alteration  of  the  rate  of  premium  neces- 
sarily operated  as  a  termination  of  the  agreement  of  1846  ; 
but  the  question  whether  the  agreement,  as  modified  by  the 
change  of  premium,  was  made  or  existed  between  the  par- 
ties, was  properly  submitted  to  the  jury. 
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This  disposes  of  all  the  questions  raised  by  the  points 
now  presented  on  the  part  of  the  plaintiffs.  The  conclu- 
sion is,  that  the  case  was  properly  disposed  of  by  the  judge 
at  the  circuit,  and  that  the  judgment  should  be  affirmed. 

LEONARD  and  INGKAHAM,  J.  J.,  concurred. 


NEW  YORK  COMMON  PLEAS. 
THEODORE  A.  TOMLINSON  agt.  THE  MAYOR,  &c.  OF  NEW  YORK. 

Where  the  referees  found  as  their  conclusion  of  law  that  the  services  rendered  by 
the  plaintiff  in  forty-three  suits,  as  counsel  to  the  corporation,  were  no  part  of 
the  duties  imposed  upon  him  by  the  ordinances  of  the  common  council,  and  that 
the  defendants  were  indebted  to  the  plaintiff  in  the  sum  stated — $32,256.91, 

Held,  that  as  the  referees  did  not  find  as  a  fact  that  these  suits  arose  out  of  the 
business  of  the  alms-house  department,  there  was  no  foundation  whatever  for 
the  legal  conclusion  that  the  services  rendered  in  them  formed  no  part  of  the 
plaintiff's  official  duties. 

Everything  asserted  to  support  the  judgment  must  appear  in  the  statement  of  facts. 
The  Code  says  that  referees  "  must  state  the  facts  found  and  the  conclusions  of 
law  separately."  No  fact,  therefore,  is  or  can  be  implied  from  the  conclusions  of 
law ;  they  follow  as  the  result  of  facts  separately  stated. 

New  York  General  Term,  March,  1862. 

DALY,  BRADY  and  HILTON,  J.  J. 

THIS  is  an  appeal  from  a  judgment  entered  upon  a  report 
of  the  referees,  by  which  it  is  found  that  the  city  was 
indebted  to  the  plaintiff  in  the  sum  of  $32,256.91,  for  pro- 
fessional services  rendered  by  him  while  filling  the  office  of 
attorney  to  the  corporation,  which  services  the  referees 
find  formed  no  part  of  his  official  duties. 

MOSES  ELY  and  HENRY  H.  ANDERSON,  for  the  corpo- 
ration, appellants. 
WM.  M.  EVARTS,  for  the  plaintiff,  respondent. 

By  the  court,  DALY,  F.  J.  The  appeal  comes  up  solely 
upon  the  judgment  record.  Exceptions  were  taken  to  the 
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finding  of  the  referees  upon  certain  questions  of  fact,  but  a 
case  was  not  made  within  the  time  required,  and  the  only 
question  that  we  have  to  pass  upon,  is,  whether  the  state- 
ment of  facts  set  forth  in  the  referees'  report,  and  which 
forms  part  of  the  record,  is  sufficient  to  warrant  the  judg- 
ment. 

The  referees  find,  as  matter  of  fact,  that  the  plaintiff 
was  appointed  attorney  to  the  corporation  on  the  12th  of 
May,  1847.  Before  his  appointment  the  salary  of  the  office 
was  fixed  at  $2,000  per  annum,  and  the  duties  of  that  offi- 
cer, as  defined  by  an  ordinance,  were  to  commence  and  pro- 
secute all  suits  for  breaches  of  the  laws  and  ordinances  of 
the  corporation,  all  suits  arising  under  the  charter  of  the 
city,  and  all  actions  upon  the  laws  of  the  state  where  the 
penalty  was  given  to  the  corporation  or  to  the  overseers  of 
the  poor  of  the  city. 

Ou  the  £th  of  May,  1-848,  it  was  provided  by  ordinance 
that  the  law  business  of  the  alms-house  department  and  of 
the  alms-house  commissioners  should  thereafter  be  per- 
formed by  the  attorney  to  the  corporation  ;  and  on  the 
28th  day  of  November  following,  the  salary  of  that  officer 
was  increased  by  an  addition  of  $3,000  per  annum,  which 
was  to  take  effect  and  be  payable  from  the  8th  day  of  May 
previous,  and  this  additional  salar}'  was  to  be  for  transact- 
ing the  law  business  of  the  alms-house  department,  and  for 
prosecuting  suits  arising  out  of  the  business  of  that  depart- 
ment, and  was  to  be  a  full  compensation  for  all  costs  and 
counsel  fees  as  against  the  defendants  in  all  cases  where 
such  suits  had  been  commenced  since  the  8th  day  of  May 
previous. 

On  the  18th  day  of  December  following,  the  plaintiff,  at 
the  request  of  the  defendants,  was  substituted  as  their 
attorney  in  the  place  of  Edmund  J.  Porter,  Esq.,  in  six 
suits  in  the  supreme  court,  in  which  the  people  of  this  state 
were  plaintiffs,  and  in  thirty-seven  suits  in  this  court,  in 
which  the  defendants  were  plaintiffs,. all  of  which  had  been 
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commenced  before  the  8th  of  May,  1848,  and  it  is  for  the 
services  rendered  in  these  suits  that  the  referees  have  found 
that  the  plaintiff  is  entitled  to  recover  against  the  city 
$21,129.52,  as  costs  taxed  between  attorney  and  client  upon 
due  notice  to  the  defendants,  and  the  sum  of  $9,950  for/ 
counsel  fees,  together  with  the  interest,  to  the  amount  of 
$1,177.49,  making  in  all  the  sum  of  $32,256.91. 

The  referees  find,  as  their  conclusion  of  law,  that  the 
services  rendered  by  the  plaintiff  in  these  forty-three  suits 
were  no  part  of  the  duties  imposed  upon  him  by  the  ordi- 
nance of  May  8,  1848,  but  were  independent  of  such  duties, 
and  were  not  included  in  the  compensation  awarded  for 
the  performance  of  such  duties  by  the  ordinance  of  the  28th 
of  November,  1848,  and  of  stating  this  as  their  conclusion 
of  law  they  find  that  the  defendants  are  indebted  to  the 
plaintiff  in  the  sum  stated. 

All  that  appears  by  the  statement  of  facts  respecting 
these  suits,  is  their  titles,  the  court  in  which  they  were 
brought,  that  they  were  commenced  before  the  8th  of  May, 
1848,  and  that  the  plaintiff  had  no  connection  with  them 
until  he  was  substituted  as  the  attorney  for  the  defendants 
in  the  place  of  Mr.  Porter.  The  extra  compensation  of 
$3,000  per  annum  was  given  for  transacting  the  law  busi- 
ness of  the  alms-house  department,  and  for  prosecuting 
suits  arising  out  of  the  business  of  that  department  com- 
menced after  the  8th  of  May,  1848.  Whether  it  is  to  be 
understood  from  this  that  the  plaintiff  was  to  be  separately 
compensated,  independent  of  his  salary  of  $5,000,  for  ser- 
vices he  might  render  in  suits  growing  out  of  the  business 
of  the  alms-house  department,  which  had  been  commenced 
before  the  8th  of  May,  1848,  is  a  question  that  does  not 
arise  upon  this  record,  as  the  fact  is  not  found  by  the  refe- 
rees that  these  forty-three  suits  arose  out  of  the  business  of 
that  department.  All  that  is  found  as  a  matter  of  fact 
respecting  them  is  what  has  been  stated,  and  for  all  that 
appears  in  that  statement,  they  may  have  been  actions 
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which  the  plaintiff  was  bound,  as  corporation  attorney,  to 
prosecute  under  the  ordinance  existing  at  the  time  of  his 
appointment.  The  fact  that  he  was  substituted  as  attorney 
in  them,  at  defendants'  request,  in  the  place  of  Mr.  Porter, 
and  that  before  that  he  had  no  connection  with  them,  dis* 
closes  nothing  as  to  the  nature  of  the  suits,  or  whether  they 
were  or  were  not  connected  with  the  business  of  the  alms- 
house  department.  They  may  have  been,  but  there  is  noth- 
ing upon  the  statement  of  facts  recorded  to  show  it.  This 
is  a  judgment  against  the  city  for  a  large  sum,  greater  than 
the  annual  salary  of  the  corporation  attorney  would  be  for 
six  years,  and  as  we  know  nothing  of  what  took  place 
before  the  referees,  as  the  testimony  presented  to  them  is 
not  before  us,  it  is  our  duty  to  see  that  the  facts  found  by 
them  fully  sustain  the  judgment  entered  upon  their  finding. 
It  may  be  urged  that  the  fact  that  these  forty-three  suits 
arose  out  of  the  business  of  the  alms-house  department  is 
implied  by  the  conclusion  of  law  of  the  referees,  that  con- 
clusion indicating  that  they  regarded  them  as  suits  of  that 
nature  commenced  before  the  8th  of  May,  1848.  But  this 
is  not  sufficient.  It  must  be  distinctly  found  as  a  fact  that 
they  were  suits  growing  out  of  the  business  of  that  depart- 
ment, if  that  fact  is  necessary  to  sustain  the  legal  conclu- 
sion arrived  at  by  the  referees  and  the  judgment  predicated 
upon  it..  Everything  asserted  to  support  the  judgment 
must  appear  in  the  statement  of  facts.  The  Code  says  that 
the  referees  "  must  state  the  facts  found  and  the  conclu- 
sions of  law  separately."  No  fact,  therefore,  is  or  can  be 
implied  from  the  conclusions  of  law ;  they  follow  as  the 
result  of  facts  separately  stated.  As  it  is  not  found  in  the 
statement  of  facts  that  these  suits  arose  out  of  the  business 
of  the  alms-house  department,  there  is  no  foundation  what- 
ever for  the  legal  conclusion  that  the  services  rendered  in 
them  formed  no  part  of  the  plaintiff's  official  duties.  If 
any  conclusion  is  to  be  drawn  from  the  facts  stated,  it  is 
that  they  did. 
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If  it  had  been  found  that  they  were  suits  growing  out  of 
the  alms-house  department,  I  do  not  wish  to  be  understood 
as  conceding  that  even  then  this  judgment  could  be  sus- 
tained. There  are  other  grave  objections  to  it,  which  it  ia 
not  necessary  now  to  discuss.  It  is  sufficient  to  say  that 
the  legal  conclusion  of  the  referees,  that  the  plaintiff  is 
entitled  to  recover  from  the  defendants  the  sum  of  $32,256* 
91,  is  not  sustained  by  the  facts  embodied  and  set  forth  in 
their  report. 


NEW  YORK  COMMON  PLEAS. 
MARY  IMBERT  agt.  CHARLES  S.  HALLOCK  and  others, 

It  is  well  settled  that  process  regular  and  valid  on  its  face,  emanating  from  a  court 
or  magistrate,  or  body  of  men  having  authority  to  issue  it,  and  possessing  juris- 
diction of  the  subject  matter  to  which  the  process  relates,  protects  the  minjsJe- 
Tial  officer  executing  it. 

When  there  is  a  want  of  jurisdiction  arising  from  the  omission  to  prove  certain 
essential  facts  which  the  statute  requires  to  be  provep  to  any  special  tribunal  or 
magistrate,  as  a  ground  for  issuing  process,  the  proceeding  will  be  held  void  in 
whatever  form  the  question  may  arise. 

But  when  jurisdiction  has  been  once  acquired,  any  mistake  by  the  magistrate  or 
tribunal,  concerning  the  proof  or  evidence  submitted  in  the  course  of  the  proceed- 
ing, or  the  weight  or  importance  which  should  be  attached  to  such  proof,  only 
renders  the  act  erroneous,  and  the  proceeding  will  stand  good  until  reversed. 

Where  there  is  a  parol  demise  by  a  landlord,  of  a  port  of  the  premises  to  a  monthly 
tenant,  and  subsequently  a  lease  is  given  by  the  landlord  to  another  tenant  for 
the  whole  premises,  to  commence  on  the  first  day  of  May  thereafter,  and  at  the 
same  time  the  landlord  notifies  the  monthly  tenant  that  his  term  will  expire  on 
the  said  first  day  of  May  thereafter;  the  landlord,  and  not  his  lessee,  is  the 
proper  person  to  institute  summary  proceedings  for  the  recovery  of  possession  of 
the  premises  by  reason  of  the  monthly  tenant  holding  over  after  the  first  of  May. 

New  York  General  Term,  May,  1862. 

DALY,  BRADY  and  HILTON,  Judges. 

THE  plaintiff  claimed  to  recover  in  this  action  damages 
for  an  alleged  trespass  committed  by  the  defendants, 

By  the  court,  HILTON,  J.  It  appears  that  in  December, 
1859,  the  plaintiff  hired  of  the  defendant  Marshall,  by 
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parol,  a  back  room  and  bedroom  on  the  third  floor  of  the 
building  278  Eighth  avenue,  at  the  rate  of  $5.50  per  month, 
payable  in  advance.  In  February  following,  Mars] tall 
rented  the  whole  building  to  the  defendant  Hallock,  from 
the  first  of  May  thereafter,  and  the  plaintiff  was  notified 
that  her  tenancy  would  then  terminate.  On  the  first  day 
of  May,  the  plaintiff  still  retaining  possession  of  her  apart- 
ments, Marshall  instituted  summary  proceedings  before  jus- 
tice Dusenbury,  to  remove  her,  upon  an  affidavit  made  by 
him,  stating  the  renting  of  the  rooms  to  the  plaintiff  for  a 
term  which  had  expired,  and  that  she  continued  in  the  pos- 
session of  the  premises  without  his  permission. 

In  the  affidavit  the  plaintiff  was  named  Mary  Immerst, 
and  the  summons  issued  by  the  justice  was  thus  directed  to 
her  as  the  tenant  to  whom  the  apartments  had  been  rented, 
and  Avho  held  over  without  the  permission  of  Marshall,  the 
landlord.  The  summons  required  the  plaintiff  to  remove 
forthwith,  or  to  show  cause  before  the  justice  at  12  o'clock 
M.,  why  possession  should  not  be  delivered  to  Marshall ; 
and  proof  of  its  service  was  made  by  an  affidavit  of  the 
defendant  Jones,  who  appears  to  be  a  constable,  showing 
that  he  served  it  "  on  Mary  Immerst,  tenant,  by  affixing  to 
the  room  door  of  said  premises,  on  a  conspicuous  place,  a 
true  copy  thereof,  there  being  no  such  person  found  upon 
said  premises  upon  whom  to  serve  the  same."  At  the  hour 
named  the  plaintiff  not  appearing,  the  justice,  regarding 
the  proof  of  service  of  the  summons  as  sufficient,  granted 
I  he  usual  warrant  to  remove  all  persons  from  the  premises, 
&c.,  and  delivered  it  to  the  defendant  Springstein,  who  also 
appears  to  be  a  constable,  and  who,  under  its  authority, 
removed  the  plaintiff  and  her  furniture  from  the  apart- 
ments referred  to,  and  for  this  act  the  plaintiff  claimed  to 
recover  damages  from  the  landlord  Marshall,  his  lessee, 
Hallock,  and  the  two  officers.  Jones  and  Springstein. 

At  the  trial  before  the  justice  these  facts  were  estab- 
lished by  the  plaintiff  before  resting  her  case,  whereupon 
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the  defendants'  counsel   moved  to  dismiss  the  complaint 
upon  two  grounds,  viz  : 

1.  That  the  summary  proceedings  disclosed  constituted 
a  bar  to  the  action  as  against  all  the  defendants  ;  and 

2.  That  the  defendants  Marshall,  Hallock  and  Jones  had 
nothing  to   do  with   the  injury  complained  of,  and  that 
Springstein  was  protected  by  the  justice's  warrant. 

The  case  shows  the  judge  to  have  said,  "  that  in  law  the 
defendant  Marshall  could  not  institute  these  proceedings," 
leaving  it  to  be  inferred  from  the  argument  of  the  plain- 
tiff's counsel,  also  referred  to  in  the  case,  that  Marshall 
had  deprived  himself  of  the  right  as  landlord  to  remove 
his  tenants  by  summary  proceedings  from  the  premises  in 
question,  by  having  executed  the  lease  to  Hallock,  which 
took  effect  on  the  first  of  May ;  and  that  Hallock  alone, 
on  and  after  that  day,  was  authorized  to  remove,  by  sum- 
mary process,  any  of  the  tenants  of  Marshall  who  should 
thereafter  hold  over. 

The  judge  denied  the  defendants'  motion,  and  they  ex- 
cepted.  Thereafter  evidence  was  introduced  showing  that 
the  constable,  Jones,  went  to  serve  the  summons  at  about 
nine  o'clock  of  the  morning  it  was  issued,  and  found  the 
plaintiff's  door  locked  ;  that  after  knocking  and  getting  no 
answer,  and  not  being  able  to  find  the  plaintiff,  he  posted 
the  summons  on  the  door. 

Upon  the  case  thus  presented,  the  justice  took  time  for 
consideration,  and  after  several  days  he  directed  a  judg- 
ment of  non-suit  in  favor  of  the  defendant  Jones,  with  costs, 
and  a  judgment  against  the  defendants  Springstein  and 
Hallock  for  six  cents,  and  against  the  defendant  Marshall 
for  $200,  and  costs. 

This  was  certainly  an  extraordinary  conclusion.  As  to 
Jones,  who  merely  posted  the  summons,  it  could  hardly  be 
expected  that  he  would  have  been  punished  very  severely 
for  such  an  act,  but  why  Hallock  and  Springstein  were 
considered  wrong-doers,  I  am  unable  to  understand.  Hal- 
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lock  had  taken  a  lease  of  the  premises,  it  is  true,  but  there 
was  nothing  in  that  fact  to  justify  a  judgment  against  him 
even  for  a  nominal  sum ;  and  as  to  Springstein,  the  con- 
stable, he  was  fully  protected  by  the  warrant  of  the  justice, 
which  was  not  only  regular  and  valid  on  its  face,  but  was 
issued  in  a  proceeding  clearly  within  the  jurisdiction  of 
justice  Dusenbury.  There  is  no  rule  more  certain  in  law 
than  that  process  regular  on  its  face,  emanating  from  a 
court  or  magistrate,  or  body  of  men  having  authority  to 
issue  it,  and  possessing  jurisdiction  of  the  subject  matter 
to  which  the  process  relates,  protects  the  ministerial  officer 
executing  it.  (Lewis  agt.  Palmer,  6  Wend.,  367  ;  Saracoal 
agt.  Boughton,  5  id.,  170  ;  Corn  agt.  Congdon,  12  id.,  496  ; 
Webber  agt.  Gay,  24  id.,  485  ;  The  People  agt.  Warrin,  5 
Hill,  440  ;  Shelden  agt.  Van  Buskirk,  2  Com.,  473.) 

However,  as  the  defendant  Marshall  is  the  only  person 
who  feels  aggrieved  by  this  judgment,  it  is  unnecessary  to 
review  it  except  so  far  as  it  affects  him ;  and  the  first 
inquiry  which  his  appeal  presents  to  my  mind  is  :  What 
authority  had  the  justice  at  the  trial  of  this  action  to  look 
into  the  acts  of  justice  Dusenbury,  and  determine  that  the 
defendant  Marshall  could  not  institute  the  proceedings 
which  resulted  iu  dispossessing  the  plaintiff  ?  The  affidavit 
upon  which  the  summons  to  the  plaintiff  was  issued,  was 
certainly  proper  in  form  and  substance.  It  showed  that 
Marshall  was  landlord  of  the  premises,  and  that  plaintiff 
was  his  tenant  under  a  demise  by  him  to  her ;  that  the 
term  for  which  the  premises  had  been  rented  had  expired, 
and  that  she  held  over  and  continued  in  possession  without 
his  permission.  Thus  a  state  of  facts  was  shown  within 
sub.  1,  sec.  28  of  3d  K,.  S.,  5th  ed.,  p.  836,  conferring  juris- 
diction upon  justice  Dusenbury  to  issue  the  summons  he  did. 

If  the  plaintiff  desired  to  avail  herself  of  any  valid  objec- 
tion she  might  have  had  to  the  right  of  Marshall  to  initiate 
such  proceedings,  or  to  his  claim  to  the  possession  of  the 
premises,  she  should  have  appeared  on  the  return  of  the 
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summons,  and  upon  presenting,  in  an  affidavit.,  the  facts 
upon  wliicli  she  relied  to  sustain  such  objection,  might 
have  had  the  question  then  determined  as  to  whether  he 
was  her  landlord,  or  whether  she  held  over  without  his 
permission  after  the  expiration  of  her  term,  (/c/.,  §§29  to 
34.)  Or,  if  she  regarded  the  proof  of  the  service  upon  her 
of  the  summons  as  defective  or  insufficient  after  having 
tailed  to  appear,  that  question  could  have  been  reviewed  by 
certiorari,  (id.,  p.  839,  §§47,  48,)  but  was  not  a  matter  that 
could  be  inquired  into  collaterally  ;  the  rule  being,  that 
when  there  is  a  want  of  jurisdiction  arising  from  the  omis- 
sion to  prove  certain  essential  facts  which  the  statute 
requires  to  be  proven  to  any  special  tribunal  or  magistrate 
as  a  ground  for  issuing  process,  the  proceeding  will  be  held 
void  in  whatever  form  the  question  may  arise.  But  when 
jurisdiction  has  been  once  acquired,  any  mistake  by  the 
magistrate  or  tribunal  concerning  the  proof  or  evidence 
submitted  in  the  course  of  the  proceeding,  or  the  weight 
or  importance  which  should  be  attached  to  such  proof,  only 
renders  the  act  erroneous,  and  the  proceeding  will  stand 
good  until  reversed.  In  the  one  case  there  is  a  defect  of 
jurisdiction,  and  the  tribunal  acts  without  authority;  in 
(lie  other  there  is  but  an  error  of  judgment  upon  a  ques- 
tion properly  before  it  for  adjudication,  and  in  such  a  case 
the  final  process  will  be  held  valid  until  set  aside  by  a 
direct  proceeding  for  that  purpose.  (Matter  of  Paul  knar. 
4  Hill,  598 ;  Hannan  agt.  Brotherson,  1  Denio,  537  ;  Fo.v- 
l-itrgh  agt.  Welch,  11  John.,  175;  Tallman  agt.  Bigelow.  10 
Wend.,  420;  Miller  agt.  Brinkerhoff,  4  Denio,  118:)  and  a 
similar  course  could  have  been  adopted  to  determine  as  to 
the  effect  of  the  error  in  address  of  the  summons. 

We  have,  then,  the  case  of  a  proceeding  regular  in  form 
before  a  magistrate  expressly  authorized  by  statute  to 
entertain  it,  examined  into  collaterally  by  a  judge  of  the 
marine  court,  and  disregarded  ;  because  from  certain  facts 
appearing  before  him,  and  which  were  iiot  presented  to  the 
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magistrate,  he  is  of  opinion  that  the  proceeding  was  not 
instituted  by  the  proper  part}7. 

It  is  hardly  necessary  to  remark  that  a  judgment  founded 
upon  such  a  view  of  the  law  is  clearly  erroneous  ;  but  I 
may  go  still  further,  and  add  that  there  is  not  the  slightest 
authority  for  supposing  that  Marshall  was  not  the  proper 
person  to  institute  the  proceedings  to  dispossess  the  plain- 
tiff. From  the  time  the  statute  was  passed  authorizing 
summary  proceedings  for  the  recovery  of  the  possession  of 
land,  to  the  present  day,  it  has  been  uniformly  held  to  be 
applicable  only  where  it  is  shown  by  the  affidavit  upon 
which  the  application  is  founded,  that  as  between  the  party 
applying  for  the  summons  and  the  party  in  possession  of 
the  premises,  the  conventional  relation  of  landlord  and 
tenant  exists  created  by  agreement  between  them,  and  not 
by  mere  operation  of  law.  (Evertson  agt.  Sutton,  5  Wend., 
281  ;  People  agt.  Van  Nostrand,  9  id.,  50  ;  Roach  agt.  Co- 
zine,  9  id.,  227 ;  Suris  agt.  Humphrey,  4  Denio,  185  ;  Hill 
agt.  Stocking,  6  Hill,  314  ;  Prouty  agt.  Prouty,  5  How.,  81  ; 
Buck  agt.  Bininger,  3  Barb.,  391  ;  Hallenbaclc  agt.  Garner, 
20  Wend.,  22.)  It  can  only  be  instituted  when  the  party 
in  possession  has  by  some  act  or  agreement  recognized  the 
other  as  his  lessor  or  landlord,  and  takes  upon  himself  the 
character  of  tenant  under  him,  so  that  he  is  not  at  liberty 
afterwards  to  dispute  his  title  ;  and  this  statutory  remedy 
in  favor  of  a  landlord  or  lessor  can  properly  be  resorted 
to  only  in  cases  of  a  holding  over  after  the  expiration  of 
such  a  tenancy,  Benjamin  agt.  Benjamin,  (1  Seld.,  383  ;)  and 
in  Buck  agt.  Bininger,  (supra,)  it  was  held  that  the  appli- 
cant under  the  act  should  state  in  his  petition  he  was  the 
owner  of  the  premises  or  entitled  to  the  possession  thereof 
at  the  time  of  the  demise  ;  and  also  that  he  let  the  pre- 
mises to  the  tenant  in  possession,  or  that  he  was  the  land- 
lord of  the  tenant  with  respect  to  the  premises  of  which 
possession  is  sought  to  be  recovered  ;  otherwise  the  magis- 
trate would  not  acquire  jurisdiction. 
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The  judge  at  the  trial  was  therefore  plainly  in  error  in 
holding  that  Mashall  "  could  not  in  law  institute  the  pro- 
ceedings under  which  he  justified  dispossessing  the  plain- 
tiff." On  the  contrary,  I  have  shown  that  he,  his  legal 
representatives  or  assigns  (3  R.  S,,  5th  ed.,  836,  §  29,)  were 
the  only  persons  who  could  become  applicants  under  the 
statute  ;  and  as  the  lessee,  Hallock,  occupied  neither  of 
these  relations  by  virtue  of  his  lease,  which  did  not  com- 
mence until  after  the  termination  of  the  parol  demise  to 
the  plaintiff,  (3  R.  S.,  5th  ed.,  34,  §  1,)  he  possessed  no  right 
or  interest  which  would  have  authorized  him  to  be  the 
applicant  in  the  proceeding  which  was  instituted  by  Mar- 
shall. I  am  aware  that  in  Gardner  agt.  Keteltas,  (3  Hill, 
330,)  it  was  intimated  by  Chief  Justice  NELSON,  that  the 
term  "  assigns"  used  in  the  statute  was  capable  of  receiv- 
ing such  a  construction  as  to  include  within  it  a  subsequent 
lessee  of  the  same  premises,  but  the  remark  was  mere  obiter, 
not  considered  with  reference  to  any  of  the  cases  I  have 
cited,  nor  was  it  made  with  any  apparent  deliberation. 

I  think,  therefore,  in  view  of  the  plain  intent  of  the  sta- 
tute, that  the  "  assigns"  there  referred  to  must  be  such  as 
hold  the  entire  estate  of  the  landlord,  in  the  term  demised 
to  the  tenant  against  whom  the  proceeding  is  had  ;  and 
the  subsequent  decisions  to  which  I  have  referred — the 
remark  of  Chief  Justice  NELSON — should  not  now  be  re- 
garded as  an  authority.  (Birdsall  agt.  Phillips,  17  Wend.. 
464.) 

Judgment  reversed. 
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SUPREME  COURT. 

JOACHIM  P.  STAATS,  appellant  agt.  THE  HUDSON  RIVER 
RAILROAD  COMPANY,  respondents. 

A  county  court  hare  authority  on  appeal,  to  reverse  in  part  and  affirm  in  part 
a  judgment  of  a  justice's  court,  for  entire  damages,  where  it  clearly  appears  that 
there  are  two  or  more  independent  causes  of  action,  and  the  judgment  is  right  as 
to  one  and  erroneous  as  to  the  others.  (This  comes  pretty  near  a  collision  with 
the  case  of  Kasson  agt.  Mills,  8  How.,  377.) 

Albany  General  Term,  May,  1862. 

Present,  HOGEBOOM,  PECKHAM  and  MILLER,  Justices. 

THIS  is  an  appeal  from  the  judgment  of  the  Rensselaer 
county  court,  which  reversed  the  judgment  of  a  justice's 
court;  where  the  plaintiff'  recovered  $75  and  costs  against 
the  defendants.  The  complaint  was  for  killing  two  of  the 
plaintiff's  cattle  on  the  defendants'  road — a  cow  in  Janu- 
ary, 1859,  and  a  bull  in  October,  1859.  It  appears  that 
the  cow  was  running  at  large  and  wrongfully  on  the  high- 
way, where  she  was  killed  as  defendants'  road  crossed  the 
highway.  It  also  appeared  that  plaintiff's  bull  escaped 
from  his  lot  adjoining  the  defendants'  road  ;  that  the  fence 
along  said  lot  was  insufficient  and  defective,  which  defend- 
ants were  bound  to  make  and  maintain.  The  fair  inference 
from  the  evidence  is,  that  he  escaped  on  account  of  such 
defect,  strayed  on  to  defendants'  road,  and  was  killed. 

JACOB  Gr.  RUNKLE,  for  appellant. 
THOMAS  M.  NORTH,  for  respondents. 

By  the  court,  PECKHAM,  Justice.  The  evidence  clearly 
shows  that  the  cow  was  wrongfully  and  negligently  on 
defendants'  road.  In  such  case  no  action  lies  for  her  loss. 
(Munger  agt.  Tonawanda  R.  R.  Co.,  4  Corns.,  349.)  But 
for  the  killing  of  the  bull  a  proper  case  was  made  out — 
certainly  a  prima  facie  case  for  submission  to  the  jury,  and 
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their  verdict  for  damages  for  his  loss  could  not  be  dis- 
turbed. 

A  question  was  made  as  to  the  admission  of  evidence  as 
to  the  sufficiency  of  the  fence  which  defendants  were  re- 
quired to  make  and  maintain.  (See  Laws  q/1854,  p.  611, 
§  8.)  A  witness  (Cheever)  was  asked  by  the  plaintiff 's 
counsel  to  state  if  the  fence  was  sufficient  to  turn  orderly 
cattle  or  not,  and  if  not,  why  ?  The  question  was  objected 
to  as  incompetent,  immaterial  and  leading.  If  objection- 
able at  all,  it  was  only  because  it  called  for  an  opinion  of 
the  witness,  instead  of  a  fact.  But  that  precise  ground  of 
objection  is  not  taken.  The  question  does  not  literally  ask 
for  an  opinion,  but  substantially  makes  it  necessary  to  give 
one,  to  answer  one  branch  of  the  inquiry  ;  hence  it  Avas  the 
more  important  that  an  objection,  if  it  intended  to  present 
the  impropriety  of  calling  for  or  proving  an  opinion,  should 
have  expressly  said  so.  Such  an  idea,  however,  would 
scarcely  be  obtained  from  the  form  of  the  objection.  I  do 
not  think  the  objection  was  presented  with  sufficient  clear- 
ness in  that  (a  justice's)  court  to  be  available  to  the  plain- 
tiff here.  The  objection  is  merely  technical,  as  the  facts 
were  fully  presented  by  the  witness,  and  made  out  a  proper 
case  of  an  insufficient  fence  in  fact ;  and  his  opinion,  which 
was  nowhere  precisely  or  particularly  objected  to,  was  of 
no  moment  at  all.  He  proved  the  posts  of  the  fence  to 
have  been  twelve  feet  apart ;  that  an  animal  could  in  most 
places  put  its  head  through  the  wires,  particularly  where 
the  wires  were  light ;  that  his  father's  cow  and  a  spring 
calf  went  through,  and  they  were  orderly.  In  my  opinion, 
therefore,  the  recovery  was  right  as  to  the  bull,  and  wrong 
as  to  the  cow. 

The  only  remaining  question  is,  could  and  should  the 
county  court  have  reversed  the  judgment  of  the  justice  as 
to  the  damages  for  the  cow,  and  affirmed  it  as  to  the  bull  ? 

It  is  objected  by  the  defendants  that  a  county  court  can 
not  reverse  in  part  and  affirm  in  part  a  justice's  judgment 
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for  entire  damages,  and  the  case  of  Kasson  agt.  Mills,  (8 
How.,  377,)  is  cited  to  that  effect.  The  case  sustains  the 
position  in  terms,  but  the  facts  were  wholly  unlike  the  facts 
here.  I  have  carefully  examined  all  the  cases  referred  to 
in  Kasson  agt.  Mills,  and  am  of  opinion  that  the  county 
court  had  authority  in  this  case  to  reverse  the  judgment  in 
part  and  affirm  it  in  part,  and  should  have  exercised  it. 

The  Code,  re-enacting  the  Revised  Statutes,  expressly 
gives  that  power  to  the  court.  It  is  not  confined  in  terms, 
and  there  is  no  reason  for  confining  it  to  a  mere  power  to 
reverse  or  affirm  as  to  costs,  and  not  reverse  or  affirm  as 
to  damages, 

Where  two  or  three  independent  causes  of  action  are  pro- 
secuted in  a  justice's  court,  and  a  judgment  is  right  as  to 
one  and  erroneous  as  to  the  others,  and  that  can  be  dis- 
tinctly and  plainly  seen  on  appeal,  the  power  to  reverse  as 
to  the  erroneous  and  affirm  as  to  the  legal  part  of  the  judg- 
ment, is  plain  and  practical,  and  in  my  opinion  imperative-*— 
with  a  view  "  to  give  judgment  according  to  the  justice  of 
the  case,"  as  provided  for  in  the  Code.  After  a  careful 
examination,  I  have  been  unable  to  find  any  case  that  con- 
flicts with  this  plain  power,  and  its  plain  duty  in  its  exer- 
cise. In  Kasson  agt.  Mills  it  is  difficult  to  perceive,  from 
the  report  of  the  case,  upon  what  ground  the  county  court 
proceeded  in  reversing  the  judgment  in  part  and  affirming 
it  in  part.  In  the  justice's  court  it  was  for  $100.  It  was 
reversed  on  appeal,  except  as  to  $3.36.  "Why  it  was  valid 
for  that  sum  does  not  in  any  way  appear ;  nor  what  that 
amount  was  for,  in  any  manner.  It  may,  therefore,  well  be 
that  this  court  was  right  on  the  facts  as  they  appeared  in 
that  case — a  single  indivisible  cause  of  action — in  holding 
that  the  county  court  committed  an  error  in  reversing  the 
judgment  in  part  and  affirming  it  in  part. 

Suppose  an  action  brought  upon  two  several  promissory 
notes,  to  one  of  which  the  defendant  proved  a  clear  legal 
defence  of  usury,  but  none  on  the  other,  and  the  court  gave 
VQI,  XXIII,  3Q 
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judgment  for  both  ;  would  there  be  any  difficulty  in  giving 
judgment,  on  appeal,  for  the  valid  note,  and  reversing  it  as 
to  the  void  note  ? 

Suppose  an  action  for  two  penalties  alleged  to  have  been 
incurred  on  different  days — judgment  for  both,  and  Illegal 
as  to  one  ;  on  appeal  the  judgment  would  be  affirmed  as  to 
the  one  and  reversed  as  to  the  other.  This  last  case  has 
been  expressly  decided  in  Massachusetts  by  the  highest 
court  of  that  state,  and  I  find  nothing  in  this  state  in  con- 
flict with  it.  (Commonwealth  agt.  Derby,  13  Mass.,  433.) 
I  see  no  reason  or  principle  against  the  doctrine  of  this  last 
case,  the  opinion  in  which  was  delivered  by  Ch.  J.  PARKER, 
and  I  am  disposed  to  follow  it  and  the  statute  of  this  state 
re-enacted  in  the  Code,  which  allows  it.  I  see  no  objection 
to  obeying  the  statute,  where,  as  here,  it  can  be  distinctly 
seen  for  what  the  judgment  was  given,  and  which  separate 
alleged  cause  of  action  is  illegal  or  erroneous.  In  this  case 
it  clearly  appears  from  the  proof  that  the  jury  allowed  $50 
for  the  cow,  and  $25  for  the  bull. 

The  judgment  of  the  county  court  is  reversed,  and  that 
of  the  justice  affirmed  as  to  $25  damages  and  the  costs. 
No  costs  allowed  on  this  appeal. 

HOGEBOOM  and  MILLER,  J.  J.,  concurred, 

Judgment  accordingly. 


SUPREME  COURT. 
MASON  agt.  LEE.     RICHARDSON  agt.  LEE. 

An  application  by  a  party  for  a  stay  of  the  examination  and  proceedings  in  sup- 
plementary proceedings,  should  he  made  to  the  referee,  and  not  to  the  judge 
who  made  the  order  appointing  the  referee. 

HI  health  or  extreme  mental  excitement  is  good  ground  for  postponing  the  exami- 
nation. And  a  judge  or  referee  should  never  put  a  party  in  peril  by  compelling 
an  examination  under  circumstances  of  danger  to  health  or  intellect. 
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Saratoga  Special  Term,  June,  1862. 

APPLICATION  to  vacate  an  order  staying  proceedings  in 
supplementary  proceedings  before  a  referee. 

BOCKES,  Justice.  On  the  17th  May,  1862,  I  granted  an 
order  in  proceedings  supplementary  to  execution,  in  these 
causes,  requiring  the  defendant  Lee  to  appear  before  Mr. 
Catlin,  to  be  examined  in  regard  to  his  property.  This 
order  was  made  returnable  May  24th.  On  the  23d  May, 
and  on  the  affidavit  of  Mr.  Lee's  attorney,  I  granted  an 
order  staying  proceedings  for  twenty  days,  except  that  the 
referee  was  allowed  to  adjourn  the  proceedings  and  exami- 
nation to  a  time  and  place  to  be  fixed  by  him.  This  stay 
was  allowed  on  the  facts  stated  in  the  affidavit,  that  Lee 
was  then  laboring  under  great  mental  excitement,  to  an 
extent  to  render  him  incompetent  at  times  to  transact  busi- 
ness ;  that  his  mind  was  at  times  wandering,  and  his  mem- 
ory impaired  ;  and  that,  in  the  opinion  of  the  affiant,  his 
mental  condition  was  such  that  an  examination  would  seri- 
ously affect  his  health,  both  mental  and  physical. 

It  appears  that  the  referee  adjourned  the  examination  to 
the  3d  June,  instant,  and  I  am  now  asked  to  vacate  the 
order  staying  the  proceedings  before  him.  I  am  therefore 
led  to  an  examination  of  the  practice  proper  to  be  adopted 
in  such  case. 

An  affidavit  is  presented,  intended  to  show  that  Lee  is 
well  able  to  be  examined  ;  and  further,  it  is  urged  that  the 
stay  is  merely  for  delay,  and  is  productive  of  probable 
injurious  consequences  to  the  plaintiffs.  But  I  think  the 
question  of  practice  may  be  determined  without  any  refer- 
ence to  the  facts  stated  in  the  plaintiffs'  affidavit,  although, 
perhaps,  the  order  might  be  of  doubtful  propriety,  if  the 
application  to  vacate  was  made  to  stand  on  the  case  as 
made  by  the  papers. 

After  a  careful  examination,  I  am  satisfied  the  order 
staying  proceedings  was  improvidently  granted.  The  ques- 
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tion  whether  the  party  is  able  to  submit  to  an  examination, 
is  for  the  referee,  and  it  is  not  to  be  presumed  that  he  will 
act  oppressively  or  with  cruelty.  He  is  supposed  to  stand 
impartially  between  the  parties,  and  if  he  should  conduct 
otherwise  than  with  entire  fairness,  would  be  removed  at 
once,  on  proper  application.  As  regards  a  postponement 
of  the  examination  for  any  reason  whatever,  he  must  be 
deemed  to  occupy  the  same  position  as  if  the  proceeding- 
was  before  the  judge,  and  the  application  was  made  to  him. 
A  liberal  indulgence  should  generally  be  extended,  espe- 
cially if  no  injury  would  be  occasioned  by  the  delay  ;  and 
especially  should  this  be  the  case,  if  there  is  a  reasonable 
apprehension  of  danger  to  the  health  of  the  party  to  be 
examined.  Ill  health  or  extreme  mental  excitement  is 
good  ground  for  postponing  the  examination,  and  a  judge 
or  referee  will  never  put  a  party  in  peril  by  compelling  an 
examination  under  circumstances  of  danger  to  health  or 
intellect.  In  this  regard  the  examination  should  not  be 
inquisitorial.  The  question  is,  however,  for  the  judge  or 
referee  before  whom  the  examination  is  to  be  conducted. 

But  it  may  be  asked,  what  shall  a  party  do  in  case  the 
referee  is  unjustly  arbitrary,  and  refuses  a  postponement 
when  a  clear  and  undoubted  case  is  made  for  an  adjourn- 
ment ?  It  is  not  probable  that  such  case  will  often  occur. 
I  can  hardly  conceive  that  it  will  ever  happen.  But  if  it 
should,  it  is  quite  probable  that  the  party  would  be  jus- 
tified in  withdrawing,  leaving  the  other  party  to  apply  for 
an  order  to  punish  the  disobedience,  when  the  case  would 
be  examined,  and  if  the  insubordination  should  appear 
unwarrantable,  punishment  would  of  course  follow.  It 
will  be  presumed,  as  a  general  rule,  that  the  determination 
of  the  referee  is  correct,  and  the  party  who  should  refuse 
obedience  to  his  requirements  would  be  called  on  to  make 
a  very  clear  case,  or  he  would  be  adjudged  in  contempt. 

Entertaining  these  views,  it  is  apparent  that  I  ought  to 
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vacate  the  order  staying  proceedings,  and  leave  the  matter 
to  the  referee.  He  will  be,  I  have  no  doubt,  fair  and  just 
in  his  action,  and  liberal  in  granting  a  postponement,  if 
there  be  any  just  ground  for  the  application.  At  the  same 
time  he  should  see  to  it  that  no  delay  be  extended,  unless 
the  circumstances  are  such  as  to  imperatively  demand  it. 


SUPREME  COURT, 
NORTON  agt.  GARY  &  SALISBURY, 

It  Is  now  well  settled  upon  authority,  that  in  an  action  on  contract,  where  the 
damages  sought  to  be  recovered  are  "unliquidated,  or  are  incapable  of  being 
teduced  to  certainty  by  mere  calculation  from  the  elements  which  the  agreement 
contains,  tte  summons  should  be  issued  under  subdivision  2  of  section  129  of  the 
Code. 

And  where  one  or  more  causes  of  action  arising  on  contract  are  properly  united  in 
the  complaint  under  section  167,  a  part  of  which  are  for  liquidated,  and  the 
remainder  for  unliquidated  damages,  th-s  summons  must  be  issued  under  sub- 
division 2,  section  129. 

Saratoga  Special  Term^  August  5,  1862. 
MOTION  to  set  aside  the  complaint  on  the  ground  of  vari- 
ance or  departure  from  the  summons. 

S.  H,  JOHNSON,  for  plaintiff. 
OTIS  ALLEN,  for  defendants. 

BOCKES,  Justice.  The  summons  is  framed  under  subdi- 
vision 1  of  section  129  of  the  Code,  which  must  be  followed 
by  a  complaint  in  an  action  arising  on  contract  for  the 
recovery  of  money  only. 

The  complaint  contains  two  counts  or  separate  causes  of 
action,  both  founded  on  contract.  The  first  charges  an 
indebtedness  of  $292.22  against  the  defendants  for  lumber 
sold  by  them,  as  plaintiff's  agents  or  consignees  ;  the  second 
sets  up  a  contract  between  the  parties  by  which,  as  is 
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alleged,  the  defendants  agreed  to  receive  lumber  from  the 
plaintiff  on  consignment,  and  to  dock,  store,  insure  and 
sell  the  same,  and  make  advances  to  the  plaintiff  thereon. 
And  it  is  charged  that  although  the  plaintiff  performed  the 
agreement  on  his  part,  yet  the  defendants  refused  to  receive 
the  lumber,  or  in  any  way  to  perform  on  their  part,  whereby 
the  plaintiff  was  damaged  two  thousand  dollars. 

As  regards  the  last  count,  the  complaint  is  not  in  con- 
formity with  the  summons,  if  we  regard  the  decision  in 
Cobb  agt.  Dunkin,  (19  How.,  164,)  and  in  Tattle  agt.  Smith, 
(14  How.,  395,)  as  binding.  These  are  general  term  deci- 
sions, in  the  latter  of  which  we  have  an  elaborate  and  very 
satisfactory  opinion  by  Mr.  Justice  EMOTT.  For  myself,  I 
am  entirely  satisfied  to  adopt  his  reasoning  and  conclusion. 
(See  also,  14  How.,  454.)  It  must  now  be  deemed  settled 
on  authority,  that  in  an  action  on  contract,  where  the  dam- 
ages sought  to  be  recovered  are  unliquidated,  or  are  inca- 
pable of  being  reduced  to  certainty  by  mere  calculation 
from  the  elements  which  the  agreement  contains,  the  sum- 
mons should  be  framed  under  subdivision  2  of  section  129. 

It  is  said  that  this  construction  will  prevent  a  joinder  of 
causes  of  action,  as  authorized  by  section  167.  But  this 
result  does  not  follow.  The  plaintiff  may  unite  in  the  same 
complaint  several  causes  of  action,  when  they  all  arise  out 
of  contract  express  or  implied  ;  but  if  under  either  count, 
unliquidated  damages  are  sought  to  be  recovered,  the  sum- 
mons in  the  action  should  be  framed  under  subdivision  2 
of  section  129.  The  summons  will  issue  pursuant  to  sub- 
division 1,  in  case  the  action  be  on  contract  and  be  exclu- 
sively or  only  for  the  recovery  of  a  definite  sum  or  definite 
sums  of  money  as  such,  and  without  calling  upon  the  court 
to  ascertain  or  adjudge  anything  but  the  existence  and 
terms  of  the  contract  by  which  it  is  due.  "  In  other  actions" 
the  summons  will  issue  pursuant  to  subdivision  2 — among 
which  "  other  actions"  will  fall  those  on  contract  wherein 
the  plaintiff  unites  in  the  same  complaint  several  causes  of 
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action,  some  of  which  are  by  the  contract,  for  a  fixed  and 
definite  sum,  and  others  for  unliquidated  damages.  Thus 
construed,  sections  129  and  167  are  in  entire  harmony.  If 
the  action  be  on  promissory  note  or  money  bond,  or  on 
both,  or  on  several  promissory  notes,  or  on  several  money 
bonds,  the  summons  should  issue  pursuant  to  subdivision  1. 
If  on  promissory  note  or  money  bond,  and  also  by  separate 
count  to  recover  unliquidated  damages  for  breach  of  con- 
tract, it  should  issue  pursuant  to  subdivision  2  ;  for  in  the 
latter  case  the  action  being  for  a  fixed  sum,  and  also  for 
lanliquidated  damages,  is  not  embraced  in  the  class  desig- 
nated in  subdivision  1 ;  which,  according  to  the  decisions 
cited,  applies  only  and  exclusively  to  actions  on  contract 
for  the  recovery  of  a  sum  made  certain  by  the  contract  or 
contracts  counted  on. 

In  this  case,  the  plaintiff  has  united  in  his  complaint  two 
causes  of  action,  both  arising  out  of  contract  ;  one  of  which 
is  for  the  recovery  of  a  sum  made  definite  by  the  terms  of 
the  alleged  agreement ;  the  other  for  unliquidated  damages. 
The  action  is  for  these  two  causes;  and  inasmuch  as  unli- 
quidated damages  are  sought  to  be  recovered,  it  is  an 
action  other  than  those  specified  in  subdivision  1,  as  con- 
strued and  limited  by  the  decision  in  Tuttle  agt.  Smith. 
There  is  no  misjoinder  of  causes  of  action.  The  plaintiff 
was  authorized  by  section  167,  to  unite  them  in  the  same 
complaint,  inasmuch  as  each  is  a  cause  of  action  arising 
out  of  contract ;  but  in  such  case,  one  being  for  the  reco- 
very of  liquidated,  and  the  other  for  unliquidated  damages, 
the  summons  should  have  been  framed  under  subdivision  2. 

It  is  suggested  that  both  causes  of  action  arise  out  of 
the  same  transaction.  It  does  not  so  appear  from  the  com- 
plaint, and  the  pleading  must  control  in  this  regard.  But 
suppose  they  do  so  arise ;  or  suppose  the  complaint  was  in 
a  narrative  form,  stating  the  facts  in  detail,  and  showing  a 
claim  or  indebtedness  for  $292.22  for  lumber  sold,  and  also 
a  large  claim  for  damages  under  the  same  contract  for  not 
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receiving,  docking,  storing  or  insuring  lumber  ;  still  the 
action  would  be  for  unliquidated  damages  in  whole  or  in 
part ;  in  which  case  the  summons  should  issue  under  sub- 
division 2.  In  any  view,  it  must  be  held  that  the  com- 
plaint is  not  in  conformity  with  the  summons.  If  the 
plaintiff  desires  to  retain  his  complaint  in  its  present  form, 
he  must  amend  his  summons.  This  would  be  pretty  much 
a  matter  of  course  on  proper  application  for  that  purpose. 
Indeed,  I  think  I  ought  to  allow  it  now,  as  an  alternative 
on  this  motion.  I  will  therefore  direct  that  the  complaint 
be  made  to  conform  to  the  summons,  by  striking  therefrom 
the  second  cause  of  action  therein  stated,  and  that  the 
complaint  stand  so  corrected  or  amended,  without  the  ser- 
vice of  any  other  or  amended  complaint,  unless  the  plain- 
tiff, within  ten  days  after  the  entry  of  this  order^  serve  on 
the  defendants'  attorney,  Mr.  Allen,  a  new  summons  con- 
taining a  notice  as  required  by  subdivision  2  of  section 
129  ;  in  which  case  the  complaint  already  served  is  to 
stand  as  the  complaint  herein. 

The  question  of  practice  raised  by  this  motion  is  new. 
It  is  different  on  the  facts,  although  similar  in  principle  to 
that  decided  in  Tuttle  agt.  Smith,  and  in  Cobb  agt.  Dunkin. 
Indeed,  there  is  yet  a  diversity  of  opinion  in  regard  to  it* 
Judge  WELLES  dissented  in  the  last  case  decided,  which  I 
believe  is  the  last  reported  case  in  which  the  question  is 
considered.  I  am  not  aware  that  it  has  been  up  at  all  in 
this  district. 

No  costs  of  motion  should  consequently  be  allowed,  unless 
the  plaintiff  elect  to  serve  a  new  summons,  in  which  case 
he  must  pay  $7  for  the  privilege. 
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NEW  YORK  SUPERIOR  COURT. 
WILLIAM  W.  NILES  agt.  FRANCIS  PRICE. 

After  a  referee,  has  made  his  report,  he  has  no  power  to  alter  it.  The  cause  is 
terminated,  and  there  is  no  day  given  before  him,  afterwards,  when  parties  are 
to  be  allowed  to  prefer  requests  to  have  the  report  modified,  and  no  ex  parte 
application  could  be  tolerated  for  the  purpose. 

The  same  intendment  should  be  made  in  the  case  of  a  report  of  a  referee  or  judg- 
ment of  a  judge,  as  in  favor  of  the  verdict  of  a  jury,  to  wit :  that  the  finding  of 
the  referee  on  every  disputed  question  of  fact  should  be  presumed  to  be  guoh  as 
would  sustain  his  report. 

The  true  remedy,  after  the  filing  of  the  finding  of  facts  accompanying  the  deci- 
sion, which  is  the  basis  of  the  judgment,  for  any  party  prejudiced  by  the  omission 
of  the  referee  to  find  on  any  special  and  material  facts — a  question  as  to  which  ia 
raised  by  the  evidence — is  to  apply  to  the  court  in  which  the  cause  is  tried,  to 
call  upon  the  referee  to  amend  his  findings  of  fact,  by  adding  his  determina- 
tion of  such  question. 

JVeiw  York  Special  Term,  September,  1862. 

MOTION  for  the  modification  of  the  report  of  a  referee. 

CUMMINS,  ALEXANDER  &  GREEN,  for  defendant. 
WM.  W.  NILES,  plaintiff,  in  person. 

ROBERTSON,  Justice.  I  apprehend  the  plaintiff's  counsel 
mistakes  his  remedy  for  the  evil  he  fears.  The  referee's 
duty,  in  determining  the  cause,  ends  with  making  his 
report.  After  he  has  made  it  he  has  no  power  to  alter  it. 
It  is  true  he  has  power  to  settle  the  statement  of  what 
occurred  before  him  on  the  trial,  and  his  determination 
thereon,  in  the  shape  of  a  case.  But  the  cause  is  termi- 
nated, and  there  is  no  day  given  before  him,  after  he  has 
completed  his  report,  when  parties  are  to  be  allowed  to 
prefer  requests  to  have  the  report  modified,  and  no  ex  parte 
application  could  be  tolerated  for  the  purpose.  The  pre- 
senting of  formal  requests,  and  the  discussion  of  the  pro- 
priety of  inserting  them,  would  involve  perhaps  the  re-ar- 
gument of  the  whole  case,  and  I  presume  it  will  not  be 
contended  that  after  a  trial  is  concluded  and  report  made, 
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any  dissatisfied  party  has  an  absolute  right  to  have  entered 
on  the  record  every  request  he  chooses  to  make,  and  an 
exception  to  every  denial  of  it. 

But  it  would  be  clearly  improper  to  enter  such  matters 
on  the  record,  unless  they  furnished  a  means  of  overthrow- 
ing the  judgment ;  and  if  they  did,  it  certainly  would  be 
very  rigorous  practice  to  overthrow  a  judgment  founded 
on  the  strongest  evidence  and  with  the  clearest  law  to 
sustain  it,  because  the  referee  erred  in  not  inserting  in  the 
record  a  finding  of  a  particular  matter  of  fact.  There  is 
no  reason  why  the  same  intendment  should  not  be  made,  in 
case  of  a  report  of  a  referee  or  judgment  of  a  judge,  as  in 
favor  of  the  verdict  of  a  jury,  to  wit  :  that  the  finding  of 
the  referee  on  every  disputed  question  of  fact  should  be 
presumed  to  be  such  as  would  sustain  his  report,  and  so  it 
has  been  held  in  the  court  of  appeals,  (Grant  agt.  Morse, 
23  JV*.  F.  jR.)  It  would  be  very  hard  upon  a  party  to  lose 
all  the  fruits  of  a  long,  laborious  and  expensive  trial  for 
the  mere  slip  of  a  referee  in  refusing  to  pass  specifically 
upon  a  question  of  fact  presented  to  him  for  the  first  time 
after  his  report  is  made. 

The  true  remedy  after  the  filing  of  the  finding  of  facts 
accompanying  the  decision,  which  is  the  basis  of  the  judg- 
ment, for  any  party  prejudiced  by  the  omission  of  the  refe- 
ree to  find  on  any  special  and  material  facts — a  question 
as  to  which  is  raised  by  the  evidence — is  to  apply  to  the 
court  in  which  the  cause  is  tried,  to  call  upon  the  referee 
to  amend  his  findings  of  fact  by  adding  his  determination 
of  such  question.  In  most  cases  this  is  unnecessary  by  the 
presumption  already  alluded  to,  that  every  material  and 
controverted  question  of  fact  has  been  found  by  the  referee 
in  favor  of  the  successful  party,  precisely  as  in  case  of  the 
former  practice  of  a  demurrer  to  evidence.  A  referee  may 
undoubtedly,  if  he  thinks  proper,  pass  upon  all  questions  of 
fact  raised,  and  so  pass  upon  them,  as  to  require  an  appel- 
late court  to  reverse  his  decision,  although  upon  the  whole 
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case  it  was  right.  A  reference  is  generally  ordered  in  case 
of  a  long  account  producing  a  long  trial.  I  do  not  think 
it  was  the  intention  of  the  law  to  multiply  the  causes  for 
which  repeated  trials  should  be  unnecessarily  had  in  such 
cases  by  means  not  permitted  in  case  of  a  trial  before  a 
jury.  Besides  this,  the  Code  does  not  permit  any  oral 
exceptions,  except  on  the  trial,  or  written  ones,  unless  to 
the  findings  and  report ;  with  the  latter  the  referee  has 
nothing  to  do  ;  they  come  into  the  case  from  the  clerk's 
office  as  part  of  the  return  on  an  appeal. 

In  Hunt  agt.  Bloomer,  (13  JV.  F.,  3  Kern.,  344  ;  S.  C.  12 
How.,  567,)  the  court  says :  "  The  party  who  prepares  the 
case  should  insert  this  statement,  which,  like  any  other  part 
of  the  case,  will  be  subject  to  amendment  by  the  other 
party  and  settlement  by  the  judge,  *  *  It  will  also 
contain  the  exceptions  taken  during  the  trial,  and  those 
taken  after  the  judgment  to  the  final  conclusions  of  law." 
Nothing  is  said  of  either  requests  to  find,  or  exceptions  to 
refusals.  In  Smith,  agt.  Grant,  (15  JV".  F.  R.,  590,)  the  court 
says,  the  place  for  the  statement  of  facts  and  conclusions 
of  law  is  in  the  case,  "  not  in  the  decision  which  the  judge 
pronounces  and  signs  as  the  authority  for  the  judgment." 
The  cases  of  Magie  agt.  Baker,  (14  JV.  F.  R.,  435,)  and 
Johnston  agt.  Whitlock,  (13  id.,  344  ;  S.  C.  12  How.,  571,) 
are  also  full  on  this  subject. 

The  motion  must  therefore  be  denied,  with  liberty  to  the 
defendant  to  apply  for  an  order  to  refer  the  case  back  to 
the  referee,  to  insert  in  the  statement  of  facts  his  finding 
upon  any  fact  material  to  the  issues  respecting  which  any 
evidence  was  offered  on  the  trial  and  not  now  contained 
therein. 
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NEW  YORK  SUPERIOR  COURT. 
THE  CHATHAM  BANK  agt.  FREDERICK  B.  BETTS  and  others. 

Where  the  indorsee  of  a  promissory  note,  made  for  the  accommodation  of  the 
maker,  procures  it  to  be  discounted  by  a  bank  in  which  he  keeps  his  account,  for 
and  at  the  urgent  solicitation  of  the  indorser,  after  stating  to  the  indorser  that  he 
has  no  money  of  his  own  with  which  he  can  discount  the  note,  and  after  paying 
over  to  the  indorser  $2,200  of  the  proceeds  of  the  $2,350  three  months'  note, 
retaining  the  sum  of  $150  for  his  commissions  and  trouble  in  procuring  the  dis- 
count and  for  indorsing  the  note,  there  is  no  usury  affecting  the  note  in  the  hands 
of  the  plaintiff — the  bank,  who  discounted  it  at  a  legal  rate  of  interest.  And  as 
respects  the  transaction  between  the,  indorsee,  indorser  and  maker,  the  former 
acted  as  the  agent  of  the  latter. 

Special  Term,  May,  1862. 

THIS  is  a  motion  for  a  new  trial  upon  a  case  made  upon 
the  ground  that  the  verdict  was  against  evidence.  The 
action  is  on  a  promissory  note  drawn  by  the  defendant 
Betts  in  favor  of  the  defendant  Thomas,  indorsed  by  him 
and  the  defendant  Potter.  It  was  for  $2,350,  payable  three 
months  after  date  at  the  Mechanics'  Bank,  and  dated  on 
the  18th  of  September  last.  Two  defences  are  set  up  in 
the  answer  5  one  that  the  suit  is  prosecuted  for  the  benefit 
of  the  defendant  Potter,  who  is  the  real  party  in  interest, 
and  the  other  is  that  the  note  in  suit  was  given  solely  for 
the  benefit  of  Thomas,  without  any  consideration,  and  that 
it  was  discounted  by  Potter  upon  an  usurious  agreement 
with  the  defendant  Thomas,  by  which  the  former  reserved 
the  sum  of  one  hundred  and  fifty  dollars  as  extra  interest. 

D.  M.  PORTER,  for  plaintiff* 
IRA  D.  WARREN,  for  defendants* 

ROBERTSON,  Justice.  On  the  trial,  the  defendant  Thomas 
testified  that  the  note  in  suit  was  given  to  realize  the  amount 
for  Betts'  benefit.  The  defendant  Potter  testified  that  Thomas 
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called  upon  him  repeatedly  with  the  note,  asking  him  to  dis- 
count it,  to  which  the  witness  replied  he  had  no  money, 
when  the  former  said,  "  you  can  get  it  discounted,"  and  re- 
peatedly stated  he  must  have  the  money.  He  did  not  state 
for  whose  accommodation  it  was  ;  the  witness  refused  to  do 
it.  Thomas  said,  "  you  can  get  it  done  at  the  bank."  The 
former  finally  promised  to  see  if  he  could  get  it  done  at  the 
Chatham  Bank.  He  did  call  at  the  bank,  whose  president 
said  they  were  short.  Thomas  again  called,  and  the  wit- 
ness again  told  him  he  did  not  think  he  could  get  it  dis- 
counted, but  was  finally  prevailed  on  to  take  the  paper, 
and  he  offered  it  for  discount.  He  asked  the  cashier  of 
the  plaintiffs  if  he  would  discount  a  piece  of  paper  for  him, 
who  referred  him  to  the  president,  who  showed  some  disin- 
clination to  take  it.  Potter  again  told  Thomas  he  did  not 
think  he  could  get  the  paper  discounted.  Prior  to  Potter 
going  to  the  plaintiff's  on  the  fifth  of  October,  he  said  to 
Thomas,  "  if  I  can  get  this  discounted,  how  much  do  you 
want  to  draw  ?  my  account  is  about  drawn  out  in  the 
bank  ;"  and  the  latter  said,  "  I  must  have  $2,000."  On  the 
4th  of  October,  the  president  said  it  would  be  passed  to 
Potter's  credit  on  the  morning  of  the  5th.  It  was  dis- 
counted, and  Potter  gave  Thomas  a  check  for  $2,000,  and 
on  the  21st  a  check  for  $208.  The  eight  dollars  had  noth- 
ing to  do  with  this  transaction.  In  regard  to  the  com- 
mission Potter  was  to  charge,  there  was,  as  he  testifies, 
"  not  the  first  syllable  said  about  two  and  a  half  or  three 
per  cent.,  or  any  discount  named."  When  the  second  check 
was  given,  Potter  testifies  not  a  word  was  said  about  the 
the  balance.  Thomas  asked  for  a  check  for  the  balance, 
and  the  witness  gave  him  one  for  $208,  and  no  words  passed. 
On  cross-examination,  this  witness  testified  that  he  had  had 
previous  notes  of  Betts,  indorsed  by  Thomas,  which  he  had 
discounted  at  the  rate  of  two  and  a  half  per  cent,  per 
month,  and  gave  Thomas  the  money. 

Upon  this  testimony  it  is  perfectly  clear  that  Potter 
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acted  as  the  agent  of  Thomas  and  Betts  in  getting  the  note 
discounted,  and  that  if  he  failed  in  delivering  the  whole 
proceeds  received  by  him,  whether  the  amount  retained 
by  him  was  understood  to  be  a  commission  or  not,  for  his 
trouble  and  responsibility  in  indorsing  the  note,  it  did  not 
make  the  note  usurious  in  the  hands  of  the  plaintiffs,  who 
discounted  it  for  Potter  at  the  legal  rate,  as  appears  by 
the  testimony  of  their  president  (Hayden.)  He  testified 
that  the  bank  discounted  this  note  for  Potter,  and  on  liis 
credit,  placing  on  the  4th  of  October,  the  sum  of  $2,315.50 
to  his  credit.  Potter  borrowed  the  money  of  the  bank. 
Prior  to  that  time  he  had  only  a  small  balance  of  two  or 
three  hundred  dollars  to  his  credit.  When  the  note  was 
discounted  and  the  money  placed  to  Potter's  credit,  it  was 
his  money.  After  the  note  was  protested,  money  of  Pot- 
ter's was  left  in  the  bank  undrawn  for.  It  was  the  plain- 
tiffs' custom  in  such  case  not  to  allow  it  to  be  drawn  for. 
The  note  was  not  charged  back  to  him,  or  check  presented 
for  it.  There  was  an  implied  understanding,  although  no 
positive  arrangement,  that  the  money  should  remain  until 
the  note  was  paid.  The  note  was  discounted  at  seven  per 
cent. 

To  this  is  opposed  the  testimony  of  Thomas,  who  states 
that  he  got  the  note  in  suit,  without  paying  anything  for 
it,  from  the  defendant  Betts,  to  realize  the  amount  for  the 
benefit  of  the  latter,  and  a  day  or  two  after  took  it  to 
Potter,  and  asked  him  to  discount  it  for  him ;  to  take  it, 
and  see  what  he  could  do  for  him.  Nothing  was  then  said 
about  the  rate.  He  said  he  could  not  do  it  at  less  than 
two  and  a  half  per  cent,  a  month,  and  the  witness  left  the 
note.  This  witness  states  he  did  not  say  anything ;  he 
left  the  note  with  Potter  to  get  the  money.  He  got  $2,000 
on  the  5th  of  October,  and  the  balance  of  $200  on  the 
20th,  and  $8,  for  another  transaction,  included  in  the 
check.  Potter  deducted  $150  for  the  three  months,  and 
took  the  note  for  $2,200.  Thomas  deposited  the  money 
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he  got  from  Potter  in  the  bank  where  he  kept  an  account, 
and  passed  it  to  Mr.  Betts  within  a  day  or  two  ;  the  trans- 
action was  on  Betts'  account.  On  being  cross-examined, 
he  stated  that  he  asked  Potter  to  take  the  note,  and  try 
what  he  could  do  with  it;  after  receiving  the  $2,000  he 
asked  for  the  balance  of  that  note,  and  received  the  check 
for  $208.  "  Potter  said  he  would  not  do  it  less  than  the 
rate  of  about  two  and  a  half  per  cent,  per  month  ;  that  it 
would  not  pay  him  to  go  to  the  bank  to  get  the  money,  and 
get  it  discounted."  He  admitted  that  Potter  gave  as  a 
reason  for  not  discounting  the  note,  he  had  no  money  and 
could  not  do  it,  and  that  he  told  him  he  got  the  money  he 
gave  him  out  of  the  Chatham  or  Grocers'  Bank.  The 
witness  used  the  money  he  got  for  a  little  while,  and  paid 
it,  in  different  amounts,  to  Betts  ;  he  admitted  that  Potter 
told  him  the  bank  was  not  ready  to  discount  it. 

This  testimony  does  not  vary  the  transaction.  Thomas 
knew  Potter  did  not  have  money  to  buy  the  note  ;  that  he 
went  to  get  it  discounted :  nay,  he  asked  him  to  take  it 
and  see  what  he  could  do  with  it.  He  waited  after  he  was 
informed  the  bank  had  been  applied  to,  and  delayed  dis- 
counting it  until  it  would  agree  to  do  so ;  did  not  object 
when  Potter  told  him  that  less  than  two  and  a  half  per 
cent,  would  not  pay  him  to  go  to  the  bank  and  procure  the 
discount ;  received  the  check  of  Potter,  drawn  on  the  bank 
by  whom  it  was  discounted,  and  obtained  thereby  the  pro- 
ceeds of  such  discount.  Potter  did  not  pay  any  money 
except  the  proceeds  of  the  discount,  which  was  made  by 
crediting  him  with  the  amount,  for  which  he  drew  the 
check  in  favor  of  Thomas.  There  is  no  room  for  the  pre- 
tence that  Potter  first  discounted  the  note  at  a  usurious 
rate,  and  then  procured  it  to  be  discounted  by  the  bank ; 
nor  that  the  $150  was  withheld,  except  to  compensate  him 
for  the  trouble  of  going  there  and  getting  it  discounted, 
which  involved  the  necessity  of  his  indorsing  the  note. 

There  is  not  even  a  conflict  of  testimony  in  this  case, 
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except  as  to  the  mention  of  the  rate  of  commission,  which 
is  denied  by  Potter,  although  mentioned  by  Thomas,  and 
that  does  not  affect  the  transaction.  Even  the  worst  pos- 
sible inferences  from  Thomas'  testimony  would  hardly  show 
an  intent  to  make  the  transaction  usurious.  The  testimony 
of  the  other  witnesses  shows  it  could  not  have  been. 

I  do  not  find  any  error  in  the  charge,  or  the  verdict  of 
the  jury. 

The  motion  for  a  new  trial  must  therefore  be  denied,  with 
costs. 


NOTE. — Duty  to  ourself  and  justice  to  the  court  require  that  a  proper  explana- 
tion should  be  given  of  the  publication  of  the  case  of  Adams  agt.  Bush,  ante  page 
262.  That  case  was  entirely  prepared,  (except  the  head  note,)  as  it  is  published 
and  was  sent  to  us  for  publication  by  H.  C.  Adams,  Esq.,  the  plaintiff,  and  an 
attorney  and  counsellor  at  law,  a  son  of  an  old,  respectable  and  able  lawyer  of  Mont- 
gomery county,  Henry  Adams,  whom  we  have  personally  known  for  a  number  of 
years.  The  case  was  published  without  that  careful  scrutiny  which  should  have 
been  given  to  it.  Although  the  question  involved  was  one  of  costs  and  fees  for  pro- 
fessional services,  about  which  lawyers  are  apt  to  feel  sensitive  and  nervous,  espe- 
cially when  the  decision  is  against  them,  and  although  allowance  was  made  for  a 
bitterness  of  feeling  on  the  part  of  counsel  in  consequence  of  defeat,  yet  we  are 
now  satisfied,  on  a  more  careful  study  of  the  whole  case,  that  in  its  preparation, 
which  in  style  is  objectionable,  and  especially  in  that  of  the  briefs,  there  was  an 
under-current  of  personal  feeling  which  occasionally  dictated  language  that  was 
improper  and  offensive,  considered  as  applicable  to  the  court,  the  publication  of 
which  we  deeply  regret.  It  is  always  our  desire  to  accommodate  counsel,  when 
we  can,  in  publishing  their  briefs,  as  they  are  of  .benefit  to  the  profession,  and  espe- 
cially to  the  judges;  and  we  will  frankly  say,  that  the  plaintiff's  brief  in  this  case 
exhibits  talent,  labor  and  ability,  and  no  doubt  will  be  found  very  useful  on  the 
question  of  cumulative  evidence  in  applications  for  new  trials  for  newly  discovered 
evidence. 

It  is  hardly  necessary  for  us  to  say,  what  all  the  profession  know,  that  the  court 
in  the  fourth  judicial  district  have  no  superiors  in  their  strict  adherence  to  law  in 
making  their  decisions,  and  certainly  the  judges  of  that  district  are  not  exceeded 
in  their  impartial  liberality  and  urbanity  towards  the  profession.  KEPORTER. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel,  MIRANDA  MITCHELL  agt.  ISABELLA 
SIMPSON. 

In  summary  proceedings  to  recover  the  possession  of  lands,  the  statute  requires 
the  affidavit  to  state  the  facts  which  warrant  the  removal  of  the  occupant.  These 
facts  are,  the  tenancy,  the  non-payment  of  rent,  and  in  case  of  sufferance,  the 
notice  to  quit.  (The  decision  in  People,  fyc.  agt.  Ulrich,  2  Abb.,  28,  goes 
quite  far  enough,  and  has  opened  a  door  to  much  oppression  in  these  pro- 
ceedings.) 

Where,  in  this  case,  the  affidavit  showed  that  the  person  sought  to  be  charged  as 
tenant,  was  in  reality  the  owner,  and  had  conveyed  his  title  so  that  it  had  vested 
in  the  person  claiming  to  be  landlord,  and  that  the  latter  became  entitled  to  the 
possession  of  the  premises,  and  that  Mitchell  became  the  tenant  at  sufferance  by 
reason  of  such  transfers  and  assignments, 

Held,  that  if  such  a  statement  was  sufficient  to  create  a  tenancy,  it  would  scarcely 
be  necessary  to  bring  any  actions  to  get  possession  of  land  from  a  former  owner. 

New  York  General  Term,  July,  1862. 

INGRAHAM,  LEONARD  and  BARNARD,  Justices. 

By  the  court,  INGRAHAM,  P.  Justice.  This  case  is  sub- 
mitted to  us  on  certiorari  to  review  proceedings  under 
the  statute  for  summary  proceedings  to  recover  possession 
of  lands,  &c. 

The  return  shows  the  issuing  of  the  summons  on  the  29th 
of  January,  1862,  about  10  A.  M,,  the  service  of  the  sum- 
mons on  some  person  on  the  premises  whose  name  is  not 
given,  which  was  returnable  at  12  M.  of  the  same  day,  and 
judgment  taken  by  default,  Harsh  and  oppressive  as  this 
proceeding  is  in  many  instances,  and  uncertain  as  it  is 
whether  in  this  case  any  notice  ever  reached  the  relator 
before  the  order  to  expel  her  from  the  premises  was 
granted,  still,  under  the  provisions  of  the  statute,  and  the 
decisions  which  have  been  made  thereon,  the  relator  could 
have  no  relief  on  certiorari  for  these  causes  :  That  there 
may  be  reason,  on  or  about  the  first  of  May,  for  so  short  a 
notice,  may  be  conceded,  but  that  such  haste  is  necessary, 
VOL.  XXni.  31 
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unless  it  be  for  the  purposes  which  appear  to  have  been  in 
view  in  this  case,  I  can  see  no  good  cause  for. 

We  are  then  left  to  inquire  whether  the  affidavit  on 
which  the  justice  commenced  the  proceedings  was  sufficient 
to  give  him  jurisdiction.  This  affidavit,  after  stating  that 
the  respondent  became  the  owner  of  the  premises  for  a 
term  of  years  which  had,  prior  to  her  title,  been  assigned 
l>y  the  relator  to  one  of  the  prior  holders  of  the  lease,  and 
tbat  such  lease  had,  by  various  assignments,  been  vested 
in  the  respondent,  adds,  "  and  that  said  Mitchell  became  a 
tenant  at  sufferance  of  said  Isabella  Simpson,  and  that  said 
tenancy  was  terminated  by  a  notice  of  one  mouth,"  &c.  It 
contains  no  allegation  of  a  tenancy,  nor  any  facts  showing- 
how  any  tenancy  could  exist.  On  the  contrary,  the  facts 
set  out  show  that  Mitchell  could  not  be  a  tenant,  but  was 
the  assignor  of  the  lease,  who,  after  the  assignment,  had 
not  given  up  the  possession. 

This  is  not  a  compliance  with  the  statute.  It  was  not 
intended  and  does  not  provide  for  obtaining  the  possession 
of  lands  in  any  cases  except  those  in  which  the  relation  of 
landlord  and  tenant  exists,  and  applies  to  no  one  but  a 
tenant.  The  affidavit  is  to  show  the  facts  which  authorize 
t  he  removal  of  the  tenant,  before  the  magistrate  is  autho- 
rized to  proceed.  No  such  fact  is  shown  in  this  affidavit, 
and  there  is  not  even  the  usual  statement  that  the  relator 
v/as  the  tenant  of  the  premises,  but  merely  that  she  became 
a,  tenant  at  sufferance  of  the  respondent.  That  the  res- 
pondent or  person  making  the  affidavit  was  unwilling  to 
make  any  such  affidavit  as  the  statute  requires,  appears 
from  the  alterations  made  in  the  original  affidavit. 

We  have  been  referred  to  the  case  of  The  People  ex  rel. 
McGuire  agt.  Ulrich,  (2  Mb.,  28,)  to  sustain  the  sufficiency 
of  this  affidavit.  In  that  case  it  is  said  that  there  is  noth- 
iag  in  the  statute  requiring  the  particularity  of  stating 
i  he  particular  facts  establishing  the  tenancy.  The  statute 
does  require  the  affidavit  to  state  the  facts  which  warrant 
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the  removal  of  the  occupant.  These  facts  are  the  ten- 
ancy, the  non-payment  of  rent,  and  in  case  of  sufferance, 
the  notice  to  quit.  It  is  quite  as  necessary  to  state  the 
tenancy  as  the  notice  to  quit,  and  I  cannot  assent  to  the 
doctrine  that  in  these  cases  the  landlord  should  not  be 
required  to  show  affirmatively  that  a  tenancy  does  exist 
between  him  and  the  person  in  possession,  before  he  can 
be  removed. 

But  it  is  not  necessary  in  this  case  to  interfere  with  that 
decision,  and  being  a  decision  of  the  general  term  it  should 
be  binding  here.  In  the  present  case  the  affidavit  does  not 
go  so  far.  In  that  case  it  is  stated  positively  that  McGuire 
was  a  tenant  under  the  former  owner,  who  conveyed  to  the 
relator.  In  the  present  case  no  such  allegation  is  made, 
but  on  the  contrary,  the  affidavit  shows  that  the  person 
sought  to  be  charged  as  tenant  was  in  reality  the  owner, 
and  had  conveyed  her  title  so  that  it  had  vested  in  the 
person  claiming  to  be  landlord,  and  adds,  that  the  respond- 
ent became  entitled  to  the  possession  of  the  premises,  and 
that  Mitchell  became  the  tenant  at  sufferance  by  reason  of 
such  transfers  and  assignments.  If  such  a  statement  is 
sufficient  to  create  a  tenancy,  it  will  scarcely  be  necessary 
to  bring  any  actions  to  get  possession  of  laud  from  a  former 
owner.  It  appears  to  me  that  instead  of  showing  a  ten- 
ancy, the  affidavit  shows  that  such  relation  does  not  exist. 
In  Benjamin  agt.  Benjamin,  (1  Seld.  R.,  p.  383,)  McCouN, 
J.,  says  :  "  To  entitle  a  party  to  this  summary  remedy,  it 
must  appear  that  the  relation  is  a  conventional  one,  created 
by  agreement,  not  by  operation  of  law.  The  relation  of 
landlord  and  tenant  does  not  necessarily  exist  in  many 
cases  where  the  legal  ownership  is  in  one  person  and  the 
possession  in  another,  although  by  the  express  compact  of 
the  parties.  It  can  only  arise  where  he  who  is  in  posses- 
sion has  by  some  act  or  agreement  recognized  the  other  as 
his  lessor  or  landlord,  and  taken  upon  himself  the  character 
of  a  tenant.  If  any  other  question  than  such  as  related  to 
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the  tenancy  and  to  holding  over  is  to  be  litigated,  recourse 
must  be  had  to  an  action  and  not  to  this  proceeding." 

The  decision  referred  to  in  2  Abbott,  goes  quite  far 
enough,  and  has  opened  a  door  to  much  oppression  in  some 
of  these  proceedings.  I  do  not  feel  willing  to  extend  it 
any  further. 

The  affidavit  was  defective,  and  the  proceedings  must  be 
reversed  and  restitution  ordered. 


NEW  YORK  SUPERIOR  COURT. 
ALEXANDER  MEECH  agt.  KELLOGG  H.  LOOMIS. 

Where  the  defendant  has  been  arrested  in  an  action  authorizing  his  arrest,  and 
where  upon  turning  out  security  to  the  plaintiff's  attorney  for  the  claim  in  suit, 
he  is  by  the  consent  of  the  latter  released  from  arrest,  before  judgment,  he  is  still 
liable  to  final  process  against  his  person,  on  the  judgment. 

It  seems,  that  it  would  be  otherwise,  if  the  order  of  arrest  had  been  vacated  by  the 
court. 

JYew>  York  Special  Term,  September,  1862. 

MOTION  by  defendant  to  set  aside  execution  against  his 
person. 

MONELL,  Justice.  After  the  defendant  had  been  arrested 
under  an  order  of  arrest  in  this  action,  and  while  in  the 
custody  of  the  sheriff,  he  transferred  to  the  plaintiffs  attor- 
ney certain  articles  of  personal  property  which  it  was 
agreed  should  be  held  "  as  security  for  payment  by  said 
defendant  of  the  amount  claimed  in  said  suit,  and  defend- 
ant to  be  released  now  from  arrest."  Thereupon  the  de- 
fendant was  discharged  from  custody.  It  is  averred  in  the 
moving  affidavits,  that  by  reason  of  such  consent  the  order 
of  arrest  became  vacated  before  the  entry  of  the  judgment. 
No  vacation  of  the  order  by  a  judge  of  this  court  appears 
to  have  been  made,  and  the  most  that  can  be  claimed  is 
that  the  consent  of  the  plaintiff's  attorney  releasing  the 
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defendant  from  arrest  operated  as  a  discharge  of  the  order. 
Subsequently  the  plaintiff  obtained  judgment  for  the  amount 
claimed  in  his  complaint.  The  complaint  alleged  facts 
showing  that  the  debt  had  been  fraudulently  contracted 
by  the  defendant,  and  the  judgment  so  adjudged.  Upon  a. 
return  unsatisfied  of  an  execution  against  the  property  of 
the  defendant,  an  execution  against  his  person  was  issued, 
and  he  was  arrested. 

A  motion  is  now  made  to  set  aside  this  last  execution, 
on  the  ground  that  the  defendant  having  been  discharged 
from  arrest  upon  the  order  of  arrest,  cannot  be  arrested 
upon  an  execution  issued  upon  a  judgment  in  the  action. 

Had  the  order  of  arrest  been  vacated,  it  might  be  a  ques- 
tion whether  an  execution  could  issue  against  the  person 
of  the  defendant.  The  consent  to  release  the  defendant 
from  arrest  did  not  operate  as  a  vacation  or  discharge  of 
the  order  of  arrest.  At  most,  I  think  it  is  to  be  regarded 
in  the  light  of  a  voluntary  escape,  or  like  the  entry  of 
common  bail  under  the  old  practice.  I  do  not  understand 
that  in  such  cases,  under  the  former  practice,  the  defend- 
ant could  not  be  arrested  upon  final  process.  A  discharge 
or  an  escape,  voluntary  or  otherwise,  from  arrest  upon 
mesne  process,  never  precluded  a  subsequent  arrest  upon 
final  process. 

Had  the  order  of  arrest  been  discharged,  it  might  be  as 
if  no  order  had  been  granted;  and  in  that  case  I  think  an 
execution  against  the  person  could  not  be  issued.  The 
allegation  of  fraud  in  the  complaint,  in  an  action  of  this 
kind,  would  not  of  itself  authorize  the  execution. 

The  counsel  for  the  moving  party  has  not  furnished  me 
with  any  citation  to  authority  for  his  motion,  nor  can  I 
upon  an  examination  of  the  books  find  any. 

Upon  principle,  I  see  no  reason  for  setting  aside  the  exe- 
cution. 

The  motion  must  be  denied,  with  costs. 


486  NE^  YORK  PRACTICE  REPORTS. 

Bicknell  agt.  Byrnes. 

SUPREME  COURT. 
GEORGE  F.  BICKNELL  agt.  JAMES  BYRNES  and  others. 

In  sales  of  mortgaged  premises  under  a  decree  of  foreclosure,  it  is  not  essential  to 
the  validity  of  the  sale  that  the  purchaser  sign  the  memorandum  of  sale.  The 
signature  of  the  officer  to  the  memorandum  is  sufficient  to  make  the  sale  valid 
under  the  statute  of  frauds.  But  where  a  memorandum  of  sale  is  not  signed  by 
the  officer  making  it,  the  sale  is  invalid,  and  no  sale  is  made. 

When  the  time  for  selling  pursuant  to  notice  has  passed,  and  no  valid  sale  has  been 
made,  or  if  valid  the  party  elects  to  disregard  it,  the  officer  cannot  again  sell 
without  an  order  of  the  court,  unless  he  again  advertise  the  sale.  If  the  adver- 
tisement of  re-sale  is  made,  an  order  of  the  court  is  unnecessary,  and  the  re-sale, 
if  otherwise  conducted  in  conformity  to  the  rules  regulating  such  sales,  will  be 
held  valid.  How  and  in  what  manner  such  sales  should  be  conducted. 

Jefferson  County  Special  Term,  September,  1862. 

THIS  was  an  action  to  foreclose  a  mortgage.  None  of 
the  defendants  appeared,  and  judgment  of  foreclosure  was 
obtained  in  the  usual  manner  for  a  sale,  <fcc.  The  sheriff 
of  Oneida  county  duly  advertised  the  premises  to  be  sold 
April  21st,  1862.  A  stranger  to  the  suit  attended  the  sale, 
and  bid  off  the  premises  for  the  amount  of  the  judgment 
and  expenses.  No  memorandum  of  the  sale  was  made  or 
signed  by  the  bidder.  The  purchaser  refused  to  complete 
his  purchase  on  the  ground  that  he  had  been  deceived  in 
the  condition  of  the  premises  ;  and  the  sheriff,  after  a 
delay  of  two  weeks,  re-advertised  the  premises,  and  sold 
the  same  on  the  5th  day  of  July. '  The  sheriff's  report  of 
sale  was  filed  in  the  proper  clerk's  office,  and  after  a  delay 
of  eight  days  an  execution  was  issued  for  the  deficiency 
reported,  without  application  to  the  court,  and  a  levy  made 
thereon. 

The  defendant  made  a  motion  to  set  aside  the  sale  of 
July  5,  the  sheriff's  report  of  sale,  and  the  execution  and 
levy,  on  the  ground  that  plaintiff's  practice  was  irregular  : 
1st.  That  second  sale  was  made  without  application  to  the 
court,  and  without  any  order  for  a  re-sale,  and  without 
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notice  to  defendant.  2d.  That  no  order  confirming  said 
second  sale  was  made  and  entered,  and  that  no  order  was 
made  adjudging  a  deficiency  and  its  amount,  and  authoriz- 
ing an  execution. 

A.  H.  BAILEY,  for  motion,  cited  Hoffman's  Mast,  in  Ch., 
218,  220,  235  ;  8  Howard,  117  ;  10  Paige,  115,  359, 
247. 

G.  F.  BICKNELL,  opposed,  cited  Rule  73,  Supreme  Court 
Rules;  2  Monell's  Practice,  246  ;  10  Paige,  41  ;  4 
John.  Ch.  R.,  658  ;  3  Edwards'  Ch.  R.,  338  ;  3  id., 
298  ;  13  How.,  72  ;  3  R.  S.,  272,  §  83  ;  8  Paige,  480  ; 
8  How.,  66  ;  2  Barb.  Ch.  P.,  185  ;  2  Monell's  P.,  247 ; 
Van  Santvoord's  Eq.  Pr.,  619  ;  10  Paige,  117  ;  Rule 
110.  Ch.  Rules  1844  ;  Code,  §  469  ;  Supreme  Court 
Rules,  93  ;  2  MoneWs  P.,  235  ;  Supreme  Court  Rules, 
32  ;  Van  Santvoord's  Eq.  Pr.,  566,  619. 

MULLIN.  Justice.  By  rule  73,  sheriffs  and  referees  are 
required  to  give  notice  of  the  sale  of  mortgaged  premises 
in  the  county,  for  the  same  time  and  in  the  same  manner  a  a 
required  by  law  on  sales  of  real  estate  by  sheriffs  on  exe- 
cutions. Rule  74  directs  when  the  premises  shall  be  sold 
in  gross  or  in  parcels.  With  the  exception  of  these  rules, 
the  officer  conducting  the  sale  is  left  without  definite  in- 
structions as  to  the  mode  of  performing  his  duty.  It  is  his 
duty,  at  the  time  and  place  of  sale,  1st.  To  announce  the 
terms  of  sale,  if  they  are  not  contained  in  the  notice  ot 
sale.  2d.  To  offer  the  premises  to  the  highest  bidder,  and 
receive  bids — so  long  as  they  are  offered,  waiting  a  rea- 
sonable time  after  a  bid  is  made,  for  another,  and  if  no 
other  is  made,  to  strike  off  the  premises  to  the  highest 
bidder.  3d.  After  marking  down  the  premises  to  the  high- 
est bidder,  to  require  him  to  sign  a  memorandum  of  the 
sale,  and  agreeing  to  complete  the  same.  (1  Barb.  Ch.  Pr., 
528.)  4th.  If  at  the  time  appointed  for  the  sale,  there  are 
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no  bidders,  or  if  from  the  numbers  in  attendance,  or  other 
sufficient  cause,  the  officer  is  satisfied  that  a  fair  price  can 
not  be  obtained,  it  is  his  duty  to  postpone  the  sale,  and  not 
sacrifice  unnecessarily  the  property. 

In  sales  of  mortgaged  premises  under  decree  of  foreclo- 
sure, it  is  not,  I  apprehend,  essential  to  the  validity  of  the 
sale,  that  the  purchaser  sign  the  memorandum  suggested 
above.  In  these  sales,  as  in  all  others  at  public  auction, 
the  signature  of  the  officer  to  the  memorandum  of  sale  is 
sufficient  to  make  the  sale  valid  under  the  statute  of  frauds. 
(McComb  agt.  Wright,  4  John.  C.  R.,  659  ;  National  Fire 
Ins.  Co.  agt.  Loomis,  11  Paige,  431.) 

In  the  last  case,  the  chancellor  suggests  a  doubt  whether 
masters'  sales  are  within  the  statute  of  frauds.  If  any  sale 
at  auction  is  within  the  statute,  I  can  perceive  no  reason 
for  making  masters'  sales  under  the  former  practice,  or 
referees'  or  sheriffs'  sales  under  the  new,  exceptions  to  the 
general  rule.  In  the  case  of  McComb  agt.  Wright,  (supra,) 
Chancellor  KENT  held  auction  sales  within  the  statute,  and 
void,  unless  a  memorandum  of  the  sale  was  signed  by  the 
auctioneer. 

If  signing  a  memorandum  is  necessary  to  make  a  sale 
valid,  the  first  sale  in  this  case  was  invalid,  and  no  sale 
was  made.  When  a  sale  valid  by  the  statute  of  frauds  is 
made,  but  is  not  binding  for  some  other  sufficient  reason, 
it  is  the  duty  of  the  officer  to  insist  on  performance  by  the 
purchaser,  leaving  him  to  obtain  relief  from  the  court. 

If  by  the  terms  of  sale  the  money  is  to  be  paid  down,  and 
the  purchaser  does  not  on  demand  pay  the  money,  the 
officer  may  at  once  proceed  and  offer  the  premises  again 
for  sale.  But  if  the  day  is  permitted  to  pass  without  ad- 
journment, and  the  purchaser  neglects  to  complete  his  pur- 
chase, the  officer  may  proceed  and  re-advertise  and  re-sell 
the  premises  as  if  no  sale  had  been  made,  or  may  insist 
upon  its  validity,  and  sue  for  the  purchase  money. 

When  the  time  for  selling  pursuant  to  notice  has  passed, 


NEW  YORK  PRACTICE  REPORTS.  459 

Bicknell  agt.  Byrnes. 

and  no  valid  sale  has  been  made,  or  if  valid  the  party 
elects  to  disregard  it,  he  cannot  again  sell  without  the 
authority  of  the  court,  unless  he  again  advertise  the  sale. 
Unless  this  is  done,  the  grossest  injustice  would  be  prac- 
ticed. The  mortgagor  or  other  person  interested  in  the 
premises,  attends  at  the  time  fixed  for  the  sale,  and  a  sale 
upon  satisfactory  terms  is  made,  and  he  leaves.  If  there- 
after, without  notice,  the  party  foreclosing  can  abandon 
the  sale  and  make  a  new  one,  he  may  create  just  such  an 
amount  of  deficiency,  or  he  may  purchase  the  premises  at 
just  such  a  price  as  he  deems  proper.  Such  a  practice  can 
not  be  tolerated. 

In  this  case  a  second  notice  of  sale  was  given,  and  the 
sale  had  in  conformity  to  the  rules  regulating  such  sales. 
I  am  therefore  of  opinion  that  the  first  sale  was  void,  and 
the  second  one  regular  and  valid. 

It  is  provided  by  the  Revised  Statutes  (3  R.  £,  272, 
§  83,)  that  when  a  bill  shall  be  filed  for  the  satisfaction  of 
a  mortgage,  the  court  shall  not  only  have  the  power  to 
decree  and  compel  the  delivery  of  possession  of  the  mort- 
gaged premises  to  the  purchaser,  but  on  the  coming  in  of 
the  report  of  sale  the  court  shall  also  have  power  to  decree 
and  direct  the  payment,  by  the  mortgagor,  of  any  balance 
of  the  mortgage  debt  that  may  remain  unsatisfied  after  a 
sale  of  the  premises,  in  the  cases  in  which  such  balance  is 
recoverable  at  law,  and  for  that  purpose  may  issue  the 
necessary  executions,  &c. 

The  chancellor,  in  order  to  give  effect  to  this  provision, 
prescribed  a  form  of  order  for  sale  of  mortgaged  premises 
on  a  bill  taken  as  confessed,  (Precedent  No.  14,  Rules  of 
1834  ;)  and  in  that  order  it  was  ordered,  adjudged  and 
decreed,  that  if  the  moneys  arising  from  the  said  sale  are 
insufficient  to  pay  the  amount  so  reported  due  to  the  plain- 
tiff, with  the  interest  and  costs  as  aforesaid,  that  the  said 
master  specify  the  amount  of  such  deficiency  in  his  report  of 
the  sale,  and  on  the  coming  in  and  confirmation  of  the  said 
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report,  the  defendant  pay  to  the  complainant  the  amount 
of  such  deficiency,  with  interest,  &c.,  and  that  the  com- 
plainant have  execution  therefor.  Under  the  former  prac- 
tice there  was  no  other  judgment  or  decree  for  the  defi- 
ciency, and  execution  issued  for  it  without  any  application 
to  the  court  after  confirmation  of  the  report  of  sale.  I  am 
not  aware  of  any  changes  of  the  form  of  judgment  by  virtue 
of  any  statute,  rule  or  decision.  The  judgment  under  the 
present  system  of  practice  contains,  so  far  as  I  have  had 
an  opportunity  of  observing,  the  same  provisions  in  refer- 
ence to  the  deficiency  as  was  prescribed  by  the  chancellor. 

There  is  not,  therefore,  any  necessity  for  any  application 
to  the  court  for  judgment  against  the  mortgagor  for  the 
deficiency.  The  execution  issues  on  the  judgment  of  fore- 
closure, when  that  judgment  contains  the  clause  above 
referred  to  ;  and  the  judgment  in  this  case  is  in  conformity 
to  the  precedent. 

A  report  of  sale  becomes  confirmed  in  eight  days  from 
filing,  unless  excepted  to  pursuant  to  rule  32,  and  no  appli- 
cation to  the  court  for  confirmation  is  necessary. 

The  court  may,  and  when  there  is  no  surplus  it  is  proper 
for  it  to  confirm  by  order  the  report  of  sale.  But  when 
there  is  a  surplus,  to  order  confirmation  before  the  expira- 
tion of  the  eight  days,  without  notice  to  those  having 
claims  to  the  surplus,  may  lead,  and  indeed  it  has  led,  to 
the  most  flagrant  abuses. 

I  am  of  opinion  that  the  proceedings  of  the  plaintiff  are 
regular. 
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COURT  OF  APPEALS. 
GEORGE  BRAINERD  agt.  THE  NEW  YORK  &  HARLEM  R.  R.  Co. 

The  Revised  Statutes  (3  R.  S.,  756,  5th  ed.,)  which  provides  that  every  issue  of 
fact  or  of  law  joined  in  an  action  founded  on  any  evidence  of  debt  against  a  cor- 
poration, shall  have  a  preference  on  the  trial  and  argument  thereof  in  any  court 
where  the  same  may  be  pending,  is  still  in  force. 

Court  of  Appeals,  September  30,  1862. 

THIS  action  was  brought  upon  the  bonds  of  the  defend- 
ants as  a  corporation.  The  plaintiff  had  placed  it  upon 
the  calendar  as  a  preferred  cause,  under  the  provisions  of 
title  4,  chap.  8,  sec.  9,  page  756  of  the  3d  part  of  the  Re- 
vised Statutes,  (6th  ed.,)  which  enacts  that  "  every  issue  of 
fact  joined  in  such  a  cause,  shall  have  a  preference,  at  the 
court  at  which  it  shall  be  noticed  for  trial,  to  all  other 
causes  ;  and  every  case  made,  special  verdict  rendered,  bill 
of  exceptions  and  demurrer  to  evidence  taken,  on  such  trial, 
and  every  issue  of  law  joined  on  the  pleadings  in  any  such 
suit,  shall  have  a  preference  in  the  argument  thereof  in  any 
court  where  the  same  may  be  pending."  The  defendants 
claimed  that  the  effect  of  section  471  of  the  Code  was  such 
as  to  do  away  with  such  right  of  preference  where  the 
action  was  brought  in  conformity  to  the  Code. 

The  COURT  held  the  provision  of  the  statute  still  in  force, 
and  the  case  held  its  preferred  place  accordingly. 

FINE  &  CHITTENDEN,  for  plaintiff". 
CHARLES  W.  SANDFORD,  for  defendants. 
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COURT  OF  APPEALS. 

CHRISTINA  WILDS,  administratrix,  <fec.  agt.  THE  HUDSON 
RIVER  RAILROAD  COMPANY. 

The  right  to  recover  damages  under  the  statute,  for  injuries  to  the  person,  depends 
upon  two  concurring  facts :  1st.  The  party  claimed  to  have  done  the  injury  must 
be  chargeable  with  some  degree  of  negligence,  if  a  natural  person ;  if  a  corpo- 
ration, with  some  degree  of  negligence  on  the  part  of  its  agents  or  servants. 

2d.  The  party  injured  must  have  been  entirely  free  from  any  degree  of  negligence 
which  contributed  to  the  injury.  That  is,  of  any  negligence  without  which  the 
injury  would  not  have  happened. 

These  essential  elements  of  such  a  cause  of  action  are  as  absolutely  distinct  from 
and  independent  of  each  other  as  are  the  two  opposing  parties,  and  each  and  both 
must  be  by  itself  in  the  case  upon  the  evidence,  or  there  can  be  no  recovery. 

The  question  presented  to  the  court  or  the  jury  is  never  one  of  comparative  negh 
gence,  as  between  the  parties ;  nor  does  very  great  negligence  on  the  part  of  a 
defendant  so  operate  to  strike  a  balance  of  negligence  as  to  give  judgment  to  a 
plaintiff  whose  own  negligence  contributed  in  any  degree  to  the  injury. 

As  to  the  claim  that  the  question  of  negligence  belongs  peculiarly  to  the  jury;  and 
that  cases  involving  that  question  should  never  be  taken  from  them  to  be  decided 
by  the  court,  held,  that  there  is  no  case  known  to  the  law  in  which  an  appellate 
court  has  not  and  does  not  on  proper  occasions  exercise  the  power  of  setting  aside 
the  verdict  of  a  jury,  not  merely  when  it  is  entirely  against  evidence,  but  when 
it  is  clearly  against  the  weight  of  evidence. 

And  no  court  can  be  guilty  of  the  absurdity  of  holding  that  in  such  a  case  it  would 
not  have  been  competent  for  the  judge  who  tried  the  cause,  either  to  non-suit 
the  plaintiff,  or  direct  a  verdict  in  his  favor,  as  the  case  might  have  required.  No 
legal  principle  compels  the  judge  to  allow  a  jury  to  render  a  merely  idle  verdict. 

Held,  in  this  case,  that  the  entire  evidence  failed  utterly  to  show  any  degree  of 
negligence  on  the  part  of  the  defendants,  and  the  motion  for  a  non-suit  made  by 
the  defendants  at  the  close  of  the  trial,  should  have  been  granted.  (Approving 
and  sustaining  the  decision  in  Steves  agt.  Oswego  #  S.  R.  R.  Co.,  18  N.  Y. 
JR.,  422.) 

Where  the  defendants  requested  the  court  to  charge  "  that  if  the  negligence  of  the 
deceased  in  any  way  contributed  to  cause  the  collision  which  resulted  in  his  death, 
the  plaintiff  could  not  recover,"  held,  that  this  request  gave  in  precise  words  the 
true  legal  rule  of  the  case,  and  the  defendants  were  entitled  to  have  it  given  to 
the  jury  substantially,  as  it  was  asked,  without  qualification,  or  to  have  it 
plainly  refused. 

Also,  that  another  of  the  defendants'  requests  to  charge  claimed  that  "the  de- 
ceased could  not,  by  his  own  negligence,  cast  upon  the  defendants  the  necessity 
of  extraordinary  care,"  held,  that  the  request  stated  a  correct  legal  proposition, 
and  the  defendants  were  entitled  to  have  it  given  to  the  jury  substantially  as 
stated.  Other  exceptions  to  the  charge  taken  in  connection  with  the  evidence 
are  given  in  the  opinion. 
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March  Term,  1862. 

APPEAL  from  an  order  and  from  a  judgment  in  this  action, 
of  the  general  term  of  the  third  judicial  district. 

JOHN  H.  REYNOLDS,  for  defendants,  appellants. 
WILLIAM  A.  BEACH,  for  plaintiff,  respondent. 

By  the  court,  GOULD,  J.  This  case  comes  before  us  on 
two  appeals  ;  one  from  an  order  of  the  general  term  of  the 
supreme  court  affirming  an  order  of  the  special  term,  which 
denied  the  defendants'  motion  for  a  new  trial,  made  on  the 
minutes  of  the  judge  who  tried  the  cause — that  appeal 
bringing  the  case  up  as  if  on  a  case  made.  The  other 
appeal  is  from  the  judgment  of  the  supreme  court  affirming 
the  judgment  rendered  at  the  circuit  on  a  verdict — this 
appeal  bringing  before  us  the  exceptions  taken  by  the  de- 
fendants to  different  parts  of  the  charge  to  the  jury,  and 
also  the  exceptions  taken  to  the  denial  of  the  defendants7 
two  motions  for  a  non-suit ;  one  made  at  the  close  of  the 
plaintiff's  testimony,  the  other  made  at  the  close  of  all  the 
testimony. 

The  right  to  recover  damages  for  this  class  of  injuries  to 
the  person  (whether  asserted  by  the  party  injured  or  by 
his  representatives  under  the  statute,)  depends  upon  two 
concurring  facts  :  1st.  The  party  claimed  to  have  done  the 
injury  must  be  chargeable  with  some  degree  of  negligence, 
if  a  natural  person  ;  if  a  corporation,  with  some  degree  of 
negligence  on  the  part  of  its  agents  or  servants.  2d.  The 
party  injured  must  have  been  entirely  free  from  any  degree 
of  negligence  which  contributed  to  the  injury  ;  i.  e.  of  any 
negligence  without  which  the  injury  would  not  have  hap- 
pened. 

These  essential  elements  of  such  a  cause  of  action  are  as 
absolutely  distinct  from  and  independent  of  each  other,  as 
are  the  two  opposing  parties,  and  each  and  both  must  be 
by  itself  in  the  case  upon  the  evidence,  or  there  can  be  no 
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recovery.  The  question  presented  to  the  court  or  jury  is 
never  one  of  comparative  negligence  as  between  the  parties, 
nor  does  very  great  negligence  on  the  part  of  a  defendant 
so  operate  to  strike  a  balance  of  negligence,  as  to  give  a 
judgment  to  a  plaintiff  whose  own  negligence  contributed 
in  any  degree  to  the  injury. 

It  is  true  that  some  of  the  reported  cases  of  this  kind  of 
action  use;  in  a  very  uncertain  manner,  the  terms  gross 
negligence,  ordinary  negligence,  ordinary  or  common  pru- 
dence, and  similar  terms.  But  however  applicable  such 
terms  may  be  to  the  cases  of  bailment  of  property,  and 
between  the  different  well-known  classes  of  such  bailors  and 
bailees,  it  is  difficult  to  see  how  they  have  strictly  and 
legally  any  application  to  cases  like  the  one  under  consid- 
eration. No  element  of  fraud  (or  quasi  fraud,)  or  willful- 
ness enters  into  the  cause  of  action.  (See  Wells  agt.  JV.  F. 
Central  R.  R.  Co.,  decided  last  term.)  The  law  says  to  the 
defendants,  if  you  have  by  simple  negligence  caused  this 
injury,  so  far  as  you  are  concerned  the  ground  of  action  is 
complete.  At  the  same  time  it  says  to  the  plaintiff,  although 
so  far  as  the  defendants'  acts  are  concerned  the  case  is  made 
out,  you  cannot  prevail  if  you  have,  by  your  simple  negli- 
gence, helped  to  bring  about  the  injury.  In  the  words  of 
Judge  SELDEN,  (in  the  unreported  case  of  Bernhardt  agt. 
Rens.  #  Sar.  R.  R.  Co.,)*  "  if  it  appears  that  the  party 
injured  was  guilty  of  any  negligence  which  contributed  to 
the  injury,  there  can  be  no  recovery." 

Another  preliminary  point  (to  be  passed  upon  generally 
before  we  can  decide  as  to  its  being  applicable  to  this  case) 
is  the  claim  that  the  question  of  negligence  belongs  pecu- 
liarly to  the  jury  ;  and  that  cases  involving  that  question 
should  never  be  taken  from  them  to  be  decided  by  the 
court.  To  this  position  it  should  be  answered,  that  there 
is  no  case  known  to  the  law  (even  the  question  of  fraud  in 

•  Now  reported,  23  How.  Pr.  R.,  166. 
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certain  cases  where  the  statute  says  it  is  to  be  submitted 
to  the  jury,)  in  which  an  appellate  court  has  not  and  does 
not  on  proper  occasions  exercise  the  power  of  setting  aside 
the  verdict  of  a  jury,  not  merely  when  it  is  entirely  against 
evidence,  but  when  it  is  clearly  against  the  weight  of  evi- 
dence. And  no  court  can  be  guilty  of  the  absurdity  of 
holding  that  in  such  a  case  it  would  not  have  been  compe- 
tent for  the  judge  who  tried  the  cause,  either  to  non-suit 
the  plaintiff  or  direct  a  verdict  in  his  favor,  as  the  case 
might  have  required.  No  legal  principle  compels  him  to 
allow  a  jury  to  render  a  merely  idle  verdict. 

The  full  extent  of  this  position  has  been  held  by  this 
court  (Johnson  agt.  Hudson  R.  R.  Co.,  20  JV.  F.  R.,  73,)  in 
saying  that  "  to  carry  a  case  to  the  jury,  the  evidence  on 
the  part  of  the  plaintiff  must  be  such  as  if  believed,  would 
authorize  them  to  find  that  the  injury  was  occasioned  solely 
by  the  negligence  of  the  defendants."  Judge  SELDEN,  in 
the  case  above  named,  of  Bernhardt  agt.  Rens.  fy  Sar.  R.  R. 
Co.,  says  :  "  Cases  may  no  doubt  arise  in  which  the  proof 
of  negligence  would  be  so  clear  and  irresistible,  that  the 
court  would  be  justified  in  assuming,  without  submitting  the 
question  to  the  jury,  that  negligence  was  established."  Can 
this  be  true,  without  holding  that  in  every  case  where  a 
verdict  would  be  set  aside  as  against  the  clear  weight  of 
evidence,  the  court  should  take  the  decision  of  the  case 
from  the  jury.  Certainly,  it  is  not  easy  to  conceive  any 
other  definite  position  which  would  be  consistent  with  the 
decisions.  (See  also,  18  JV".  F.  R.,  422.) 

Nor  is  the  applicability  of  the  rule  varied  by  saying  that 
the  evidence  may  consist  of  circumstances,  from  which  in- 
ferences are  to  be  drawn  as  to  negligence  ;  and  that  as  dif- 
ferent minds  may  draw  different  inferences  from  the  same 
circumstances,  the  jury  must  always  be  the  judges  of  negli- 
gence where  the  evidence  is  circumstantial.  No  one  ever 
supposed  that  the  right  of  a  tribunal  of  review,  to  reverse 
a  verdict  as  against  the  weight  of  evidence,  was  confined 
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to  the  cases  of  direct,  positive  testimony.  The  right  covers 
all  cases,  by  whatever  kind  of  legal  evidence  any  of  them 
are  sought  to  be  proved,  and  it  proceeds  according  to  the 
weight  of  the  evidence,  whether  circumstantial  or  not.  If 
the  circumstances  are  such  that  from  them  can  be  drawn 
two  opposing  inferences,  either  one  equally  consistent  with 
the  proof,  it  is  no  argument  against  the  rule  ;  but  the  case 
is  one  where  there  is  not  a  clear  preponderance  of  evidence 
either  way,  and  the  rule  is  simply  inapplicable.  Still,  in 
precisely  such  a  case,  (Cat fin  agt.  Wood,  98  Eng.  Com.  Law 
Rep.,  566,)  it  has  been  explicitly  held  that  the  court  should 
non-suit,  because  negligence  on  the  part  of  a  defendant  (as 
care  on  the  part  of  a  plaintiff  in  another  case  cited,  post,) 
must  be  made  to  appear  by  the  evidence.  This  case  says  : 
"  The  judge  will  not  be  justified  in  leaving  the  case  to  the 
jury,  where  the  plaintiff's  evidence  is  equally  consistent 
with  the  absence  as  with  the  existence  of  negligence  in  the 
defendant."  But  there  are  many  cases  in  which  care,  or 
the  want  of  it,  is  unmistakably  apparent  on  the  face  of  the 
circumstances.  To  walk  within  six  inches  of  the  curb- 
stone of  a  side-walk,  is  not  careless ;  but  to  walk  as  near 
the  edge  of  a  precipice,  is  the  act  of  a  madman.  Let  us 
examine  this  upon  both  points ;  the  rule  as  to  negligence 
on  the  part  of  the  person  injured,  and  that  as  to  the  duty 
(as  well  as  the  right)  of  a  court  to  pass  upon  the  question 
and  non-suit.  There  are  three  strong  cases  ;  one  in  91  Eng. 
Com.  Law  Rep.;  one  in  29  Conn.  Rep.,  and  one  in  1  Allen 
(Mass.)  Rep.,  187.  The  Conn,  case  (at  pp.  208-9)  says, 
that  the  rule  that  the  party  injured  must  have  acted  with 
ordinary  prudence,  is  a  stern,  unbending  rule,  which  has 
been  settled  by  a  long  series  of  adjudged  cases,  and  must 
be  considered  as  well  settled  law ;  and  the  decision  set 
aside  a  verdict  as  against  the  evidence  as  applied  to  this 
rule  ;  and  that  was  a  case  where  it  was  conceded  that  the 
defendant  was  negligent.  The  case  in  91  Eng.  Com.  Law 
Rep.,  (pp.  148-9,)  affirmed  a  non-suit,  because  (though 
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there  was  some  evidence  that  defendant's  servant  was  neg- 
ligent) there  was  not  evidence  enough  to  take  the  case  to 
the  jury.  While  the  case  in  1  Mien,  (pp.  187-90,)  lays 
down  as  the  undoubted  law  (of  Massachusetts)  that  the 
plaintiff  must  show  "  by  affirmative  proof  that  he  was  in 
the  exercise  of  due  care,"  and  for  failure  of  such  proof  the 
court  should,  as  it  did,  non-suit.  Let  us  examine  this  case 
upon  the  principles  of  all  but  the  last  case  (not  passing 
upon  that.) 

What  proof  is  there,  of  want  of  care  on  the  part  of  the 
defendants  ?  So  far  as  the  plaintiff's  witnesses  are  con- 
cerned, one  man,  a  tin-pedler,  who  stood  by  his  tin  wagon, 
some  five  rods  from  the  track,  talking  with  a  woman  to 
whom  he  was  trying  to  sell  his  tinware,  says  he  first  heard 
the  whistle  a  very  short  time  before  Wilds  was  struck  by 
the  engine,  or  almost  at  that  instant,  and  that  he  heard  the 
bell  of  the  engine  before  the  engine  was  in  sight.  That 
Wilds  drove  on  to  the  track  as  the  train  was  coming,  and 
was  nearly  across  it  when  he  was  hit.  That  the  train  was 
coming  fast  for  that  part  of  the  track,  where  it  does  not 
generally  go  fast.  He  is  the  plaintiff's  only  witness  who 
saw  the  occurrence,  and  he  says  he  did  not  see  a  flagman 
there.  The  point  of  collision  was  at  the  crossing  of  the 
railroad  track  and  Fourth  street,  in  the  lower  part  of  the 
city  of  Troy.  The  time  noon-day.  Carroll  (a  passenger 
on  the  train)  called  for  the  plaintiff ;  says  he  can't  tell  how 
fast  the  cars  were  then  running  ;  they  were  running  very 
rapidly,  he  thinks.  Eddy  testifies  as  to  the  measurement 
of  distances  only ;  chiefly  as  to  how  far  up  the  track  a 
person  could  see  from  Fourth  street  below  the  track  ;  and 
says  a  man  sitting  in  a  wagon  twenty-five  feet  south  of  the 
south  track,  in  the  centre  of  Fourth  street,  could  see  the 
cars  at  a  distance  of  six  hundred  and  fifty  feet.  Gifford 
testifies  that  from  the  point  of  collision  to  the  point  where 
the  train  was  stopped  after  the  collision,  was  about  four 
hundred  feet.  This  is  all  the  plaintiff's  evidence  on  the 
Vet,  XXIII,  33 
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subject.  No  proof  was  offered  to  show  any  rate  of  speed, 
or  whether  "  fast  for  that  part  of  the  track,"  or  (what  the 
witness  thought)  "  very  rapidly,"  was  six  miles  an  hour  or 
any  other  rate  ;  and  no  evidence  was  offered  to  show  within 
what  distance  a  train  could  be  stopped  when  going  at  any 
specified  rate  of  speed. 

This  evidence  proves  these  facts  :  That  the  defendants 
complied  with  the  statute  by  giving  the  warning  of  the 
bell,  so  that  it  was  heard  by  the  plaintiff's  only  witness  at 
a  distance  sufficient  and  in  time  sufficient  to  give  abundant 
notice  to  all  persons  to  keep  off  the  track.  That  at  the 
time  of  such  warning,  and  as  the  train  was  approaching 
the  crossing,  Wilds  was  not  (nor  was  any  one)  upon  the 
track,  for  the  engineer  to  see  him'and  check  his  train  ;  and 
that  the  engine  ran  against  an  object  which  was  put  upon 
the  track  suddenly  (on  a  trot,)  and  when  the  engineer  had 
no  reason  to  anticipate  or  try  to  avoid  hitting  it.  It  would 
seem  difficult  to  say  that  here  was  any  proof  of  any  negli- 
gence of  the  defendants.  And  negligence,  like  any  other 
ground  of  action,  must  be  proved.  Add  to  this  the  defend- 
ants' evidence.  Orr  testifies  that  he  heard  the  whistle 
before  the  flagman  went  to  his  position,  and  of  course,  from 
the  whole  evidence,  this  was  the  long,  warning  whistle  (as 
a  signal  of  an  approaching  train,)  not  the  short,  sharp 
whistle  for  stopping,  which  was  but  the  instant  before  col- 
lision. Maria  Banker  heard  the  whistle  and  bell  before 
Wilds  came  up  to  the  track.  These  two  witnesses  had  no 
connection  with  the  railroad  company.  Agan,  the  flagman, 
heard  both  whistle  and  bell  before  he  went  from  his  flag- 
house  to  the  flagman's  station  upon  the  crossing.  Young, 
the  conductor,  testifies  to  the  sounding  of  the  long,  warn- 
ing whistle  as  far  off  as  the  bridge  above  the  hospital. 
Gregory,  the  engineer,  says  the  whistle  was  sounded  above 
the  hospital,  and  the  bell  was  ringing  all  the  time  from  the 
depot  to  the  crossing  in  question  (half  a  mile.)  Porter, 
the  fireman,  says  he  rang  the  bell  all  the  way  down,  and 
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the  whistle  was  sounded  above  the  hospital.  Van  Hoesen, 
the  brakeman,  says  the  whistle  was  sounded  and  the  bell 
rung  through  the  cut  (which  terminates  at  the  hospital.) 
Roarke,  baggage-master,  says  the  long  whistle  was  blown 
long  before  they  got  to  the  place  of  collision.  Thus,  eight 
witnesses,  not  in  any  way  discredited  (by  cross-examination 
or  otherwise,)  two  of  whom  had  no  bias  for  the  defendants, 
establish  affirmatively  that  the  company  did  give  the  proper 
warning  of  approach  ;  and  as  to  that  point,  it  is  beyond 
controversy  that  there  was  no  negligence  on  the  part  of 
the  defendants. 

As  to  speed  :  Young  thinks  it  about  five  miles  an  hour. 
Gregory  says  it  was  about  five  or  six  miles  an  hour.  Porter 
says  about  six  miles  an  hour,  as  estimated  to  the  best  of 
his  knowledge.  Roarke  says  about  six  or  seven  miles  an 
hour.  It  is  proved  that  the  rails  were  slippery  from  recent 
vains,  which  rendered  stopping  quickly  difficult.  But  there 
is  no  proof  as  to  the  distance  required  for  stopping  a  train 
at  any  rate  of  speed  ;  and  even  if  the  rate  of  speed  might 
have  something  to  do  with  the  question  of  defendants'  want 
of  care,  there  is  no  shadow  of  proof  that  it  did. 

The  only  other  point  on  which  the  plaintiff's  case  made 
even  a  suggestion  of  negligence  on  the  part  of  the  defend- 
ants is,  that  the  one  witness,  Gillespie  (the  tin-pedler)  says 
"  there  was  no  flagman  there  that  he  could  see."  On  this 
point  he  is  unquestionably  in  error.  Porter,  Orr,  Maria 
Banker,  O'Brien,  Agan  (the  flagman,)  Ware,  six  witnesses, 
four  of  whom  were  unconnected  with  the  company,  testify 
not  merely  to  the  flagman's  being  there,  but  to  his  making 
abundant  signals  of  an  approaching  train,  and  being  nearly 
run  over,  actually  hit,  by  the  team  of  Wilds.  Due  care  in 
this  respect  is  abundantly,  overwhelmingly  proved.  Nor 
is  it  at  all  material  to  this  point  of  due  care,  whether  the 
flagman,  being  on  the  track  and  waving  his  flag  as  a  signal, 
was  directing  his  particular  attention  to  keeping  back 
Wilds,  or  to  keeping  a  woman  and  child  out  of  danger.  He 
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was  there,  making  signals  plainly  visible  to  all ;  and  that 
he  could  not  attend  to  two  at  once,  when  both  were  bent 
on  running  into  danger,  was  'not  his  fault  or  that  of  the 
company.  The  men  upon  the  engine  tried  to  stop  as  soon 
as  they  saw  any  reason  for  stopping.  Seeing  the  flagman 
in  his  place,  to  keep  persons  off  the  track,  and  there  being 
no  one  on  the  track,  they  had  no  reason  to  suppose  that 
any  one  would  disregard  all  the  usual  warnings  and  get  on 
the  track  directly  under  the  engine.  As  soon  as  Wilds  did 
this,  they  saw  him,  and  attempted  all  possible  means  to 
avoid  a  collision  ;  but  it  was  then  inevitable. 

The  entire  evidence  fails  utterly  to  show  any  degree  of 
negligence  on  the  part  of  the  company,  aud  the  second 
motion,  for  a  non-suit,  should  have  been  granted. 

On  the  other  hand,  how  stands  the  proof  of  carelessness 
on  the  part  of  the  deceased  ?  The  plaintiff's  chief  witness, 
the  only  one  who  saw  the  occurrence,  says  :  "  When  I  first 
heard  the  whistle,  he  was  getting  right  on  to  the  south 
railroad  track  with  his  Corses.  If  he  had  stopped  then,  he 
would  not  have  been  hit.  He  could  not  stop  very  easily." 
He  did  whip  his  horses,  and  went  across  the  south  track 
and  nearly  across  the  north  track ;  when  on  that  track  his 
wagon  was  struck. 

The  defendants'  witnesses  show  a  very  strong  case  of 
carelessness,  if  not  of  utter  recklessness,  on  Wilds'  part. 
Orr  testifies  to  the  flagman  being  in  the  middle  of  the 
street,  between  the  two  tracks,  waving  his  flag  both  ways, 
and  that  teams  were  checked  by  that,  and  waited.  That 
O'Brien  attempted  to  stop  Wilds,  by  throwing  up  his  hands 
and  shouting  at  him.  and  that  failing  to  stop  him  by  these 
means,  O'Brien  stepped  into  the  street  and  tried  to  catch 
his  horses ;  Wilds  drew  up  the  reins,  whipped  up  the 
horses,  and  went  across  the  track,  when  the  engine  struck 
him.  That  Wilds'  horses,  in  crossing,  struck  the  flagman 
and  turned  him  around  two  or  three  paces.  That  when 
O'Brien  shouted  to  him,  the  horses  were  fifteen  feet  from 
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the  south  track,  and  coming  upon  a  smart  trot.  Maria 
Banker  says,  that  having  heard  the  whistle  and  bell,  she 
looked  out  of  her  window  (which  commands  a  clear  view 
of  the  spot,)  and  saw  the  man  approaching  on  a  fast  trot. 
She  halloed  to  him  to  stop  ;  he  looked  around  ;  she  halloed 
to  him  again  ;  he  whipped  his  horses  ;  the  flagman  held  his 
flag  before  the  horses  ;  the  flagman  was  hit  by  the  horses, 
and  went  down.  When  she  halloed,  the  horses  had  not 
got  on  to  the  south  track.  O'Brien  says  the  flagman  was 
in  his  position,  swinging  his  flag,  and  that  seeing  Wilds 
coming  up  on  a  trot,  and  knowing  him,  he  started  towards 
him  to  keep  him  back,  holding  up  his  hands  to  him  for  that 
purpose,  and  finally  he  tried  to  grasp  the  horses ;  the 
horses  passed  him,  went  on  the  track,  hit  the  flagman  in 
the  back,  went  on  in  front  of  the  engine,  and  the  collision 
occurred,  Agan,  the  flagman,  says  he  was  in  his  proper 
place,  waving  his  flag ;  that  his  immediate  attention  was 
taken  by  a  woman  with  a  child  in  her  arms,  whom  he  was 
keeping  off  the  track,  when  Wilds'  team  struck  him  as  he 
was  standing  on  the  south  track,  and  he  barely  escaped 
with  his  life.  Ware  was  further  off ;  he  saw  the  flagman 
there,  and  says  he  was  trying  to  keep  Wilds  back,  and  that 
Wilds  kept  pushing  up  and  hit  the  flagman.  He  says  the 
flagman  was  facing  Wilds — an  error  not  very  remarkable 
in  the  confusion,  and  not  important,  since  he  confirms  the 
facts  that  the  flagman  was  there,  and  was  struck  by  the 
team.  It  is  further  in  evidence  that  the  railroad  had  been 
in  operation  there  some  eighteen  months,  and  that  Wilds 
was  well  acquainted  with  the  city,  came  to  it  every  Sat- 
urday to  supply  his  customers  with  the  produce  of  his  farm 
(which  was  some  twelve  miles  out,)  and  that  on  this  day 
he  had  gone  to  South  Troy,  across  this  very  track,  to  a 
customer's  house  ;  so  that  he  knew  the  railroad  was  there, 
and  all  about  the  crossing.  Is  it  possible,  from  all  this 
body  of  direct  evidence,  to  draw  two  inferences  ?  Can 
there  be  a  doubt  that  Wilds  knew  the  train  was  coming, 
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and  prepared  to  take  his  chance  of  speed's  insuring  hia 
safety  ?  Or  if  there  can  be  any  doubt  of  this,  is  it  not  inev- 
itably certain  that  all  the  appliances  of  caution  proved  to 
have  been  used,  must  have  made  him  aware  that  there  was 
something  unusual  at  that  point,  calling  on  him  for  at  least 
sufficient  attention  to  look  about  him,  and  find  out  what  it 
was — so  far,  at  any  rate,  as  not  to  run  over  a  man,  who, 
for  some  purpose,  and  with  a  signal  flag,  was  standing  in 
the  street  and  directly  in  his  way  ?  If  his  horses  were  at 
all  troublesome  to  manage  (though  there  is  no  proof  that 
they  were,  until  they  were  actually  on  the  south  track  and 
near  to  the  engine,  before  which,  he  had  notice  enough  to 
pause,)  there  were  men  enough  on  the  spot,  ready  and  able 
to  assist  him  in  holding  them,  and  one  man  tried  to  hold 
them  back,  not  being  called  on.  If  Wilds  \vas  careful,  it 
Avould  be  difficult  to  imagine  a  case  of  want  of  care.  The 
case  is  much  stronger  than  that  of  Steves  agt.  The  Oswego 
%  S.  R.  R.  Co.,  (18  JV.  F.  R.,  422-7,)  in  which  this  court 
sustained  a  non-suit,  and  that  case  remains  the  law  of  the 
state. 

It  is  quite  usual  in  similar  suits  to  find  counsel,  and 
sometimes  judges,  disposed  to  dwell  upon  the  alarming 
power  of  a  locomotive,  and  the  appalling  danger  of  running 
one  anywhere  but  in  the  wilderness ;  and  great  stress  is 
laid  on  the  strict  and  untiring  watchfulness  and  care  that 
are  required  of  those  who  use  so  dangerous  a  thing.  All 
this  is  very  true.  But  there  are  'two  sides  to  these  facts. 
If  a  locomotive  be  eminently  dangerous,  everybody  knows 
it  to  be  so  ;  and  it  is  as  dangerous  to  run  against  or  under 
it,  as  to  have  it  run  over  you.  A  railroad  crossing  is 
known  to  be  a  dangerous  place,  and  the  man  who,  knowing 
it  to  be  a  railroad  crossing,  approaches  it,  is  careless,  unless 
he  approaches  it  as  if  it  were  dangerous.  To  him  the 
danger  is  vastly  greater  than  it  is  to  the  locomotive.  He 
may  lose  his  life  ;  and  if  the  company  be  bound  to  use  very 
great  care  not  to  endanger  him,  why  is  he  not  bound  to 
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use  equally  great  care  not  to  be  endangered  ?  His  care 
should  be  as  much  graduated  by  the  danger  as  the  com- 
pany's. When  every  one  who  knows  that  the  railroad  is 
there,  is  bound  to  know  and  remember  that  a  train  may  be 
approaching,  not  to  take  the  very  simple  precaution  of 
looking  and  listening  to  find  out  whether  one  is  coming, 
cannot  but  be  want  of  care.  To  be  sure,  the  statute  re- 
quires a  railroad  company  to  give  specified  warnings,  but 
it  neither  takes  away  a  man's  senses  nor  excuses  him  from 
using  them.  (18  JV*.  F.  R.,  425-6.)  The  danger  may  be 
there — the  precaution  is  simple.  To  stop  to  pause  is  cer- 
tainly safe.  His  time  to  do  so  is  before  he  puts  himself  in 
"  the  very  road  of  casualty."  And  if  he  fails  to  do  so,  it  is 
of  no  consequence  in  the  eye  of  the  law,  whether  he  merely 
misjudges  or  is  obstinately  reckless.  His  act  is  not  careful, 
and  he  is  to  abide  the  consequences,  and  not  the  company, 
under  or  into  whose  train  he  sees  fit  to  run — whether  he 
did  so  in  inexcusable  ignorance  or  in  the  belief  that  he 
could  run  the  gauntlet  unharmed.  Nor  is  the  court  to  look 
about  to  find  how  he,  after  putting  himself  there,  conducted; 
whether  he  then  took  the  best  means  of  escape,  or  in  his 
confusion  ran  more  helplessly  into  the  jaws  of  death.  No 
degree  of  presence  of  mind,  and  no  want  of  presence  of 
mind  at  that  time,  has  anything  to  do  with  the  case.  He 
should  not  be  there  by  want  of  care. 

Much  weight  is  given  to  the  fact  that  the  place  of  such 
collision  is  a  highway,  and  that  the  traveler  has  a  right  to 
be  there  with  his  vehicle.  Certainly  it  is  a  highway,  or  he 
would  have  no  right  to  be  there  at  all ;  and  he  could  not 
recover,  no  matter  what  might  be  the  negligence  of  the  com- 
pany. Further,  it  is  a  part  of  a  railroad  track,  and  the 
train  has  a  right  to  be  there.  It  is  a  place  in  which  two 
easements  have  a  common  right ;  and  it  is  the  right  of  the 
public  that  both  shall  be  so  enjoyed  as  not  unnecessarily 
to  interfere  with  or  abridge  the  right  of  either. 

A  sound  and  reasonable  view  of  cases  of  this  description 
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is  of  as  much  importance  to  the  public  as  it  is  to  the  rail- 
road companies.  .Such  corporations  are  to  be  treated  pre- 
cisely as  any  other  party  to  a  suit.  No  more  stringent  rule 
is  to  be  applied  to  them  than  is  applied  to  individuals,  nor 
is  any  less  stringent  one.  Every  citizen  of  the  state  has  a 
deep  interest  in  the  existence  and  successful  operations  of 
such  companies.  The  facilities  of  travel  which  they  afford } 
the  means  they  give  of  accumulating  and  of  diffusing  the 
products  of  our  wide  land  and  of  our  vast  commerce,  have 
already  produced  the  mightiest  results  in  the  development 
and  unparalleled  increase  of  the  resources  of  the  nation* 
They  have  clothed  us  with  the  richest  garments  of  peace, 
and  they  have  multiplied  our  armies  and  wielded  our  wea- 
pons of  war.  To  do  this,  they  have  needed  these  powerful 
means,  the  use  of  which  is  necessarily  accompanied  with 
danger.  But  as  the  public  has  the  benefit  of  those  means, 
it  is  bound  to  incur  its  own  share  of  that  danger.  A  mutual 
duty  is  enjoined,  and  a  mutual  liability  results  from  a  fail- 
ure to  perform  that  duty ;  and  a  party  who  fails  in  per- 
forming his  own  part  thereof,  is  in  no  condition  to  enforce 
the  penalty  of  a  breach  on  the  other  party. 

Having  considered  the  points  embraced  in  the  appeal 
from  the  order  denying  a  new  trial  on  the  merits,  we  come 
to  the  exceptions  contained  in  the  appeal  from  the  judg- 
ment. 

The  first  exception  to  the  charge  of  the  judge  is  thus 
taken  :  Defendants  requested  the  court  to  charge,  "  that  if 
the  negligence  of  the  deceased  in  any  way  contributed  to 
cause  the  collision  which  resulted  in  his  death,  the  plaintiff 
cannot  recover."  The  request  was  so  far  complied  with 
as  to  give  the  charge  in  the  terms  asked,  qualifying  it  with 
the  words  "  it  being  understood  that  this  negligence  is  the 
want  of  such  care  as  a  person  of  ordinary  prudence  would 
exercise  in  like  circumstances."  The  defendants  asked  for 
his  single,  definite  legal  proposition,  and  excepted  to  having 
it  accompanied  by  any  addition,  to  give  it  uncertainty,  or 
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tending  to  confuse  the  minds  of  the  jury.  And  if  their 
request  contained  a  legal  proposition  which,  unqualified, 
was  sound  or  applicable  to  the  case,  they  had  a  right  to 
have  it  announced  to  the  jury,  if  not  in  the  very  terms 
asked,  at  least  substantially  so,  and  not  so  qualified  as  to 
alter  the  principle  or  to  add  to  it  in  any  way,  to  render  it 
uncertain  or  tending  to  confuse  the  jury,  or  he  should  have 
it  refused,  either  directly  or  on  the  ground  that  the  charge 
already  given  has  properly  covered  the  law  of  the  case. 
And  while  a  juryman  might  suppose  that  he  knew  what,  in 
the  circumstances  proved,  constituted  "  negligence,"  he 
might  be  puzzled  with  so  utterly  indefinite  a  qualification ; 
especially  as  in  a  prior  part  of  the  charge,  the  jury  had 
been  told  to  consider,  in  estimating  what  would  be  negli- 
gent in  Wilds'  approach  to  the  crossing,  whether  he  under- 
stood the  signals.  Thus  putting  on  the  company  the  obli- 
gation, not  merely  of  making  the  signals,  but  of  furnishing 
understanding  to  the  other  party. 

The  defendants'  request  certainly  gave,  in  precise  words, 
the  true  legal  rule  of  the  case,  and  they  were  entitled  to 
have  it  given  to  the  jury  substantially  as  they  asked  it, 
without  qualification,  or  to  have  it  plainly  refused. 

The  defendants'  next  request  to  charge  was,  "  that  if  the 
deceased  approached  the  crossing,  knowing  the  position  of 
the  railroad,  and  that  trains  were  frequently  run  thereon, 
at  such  a  rate  of  speed  that  'he  was  unable  to  stop  his 
horses  before  actually  getting  upon  the  track,  and  that 
speed  contributed  to  cause  the  collision,  the  plaintiff  cannot 
recover."  This,  inasmuch  as  the  charge  had  already,  as 
against  the  defendants,  included  the  element  of  speed  as 
constituting  negligence,  and  had  said  "  the  speed  should 
be  regulated  with  reference  to  the  apparent  danger,"  this 
would  seem  to  be  an  entirely  proper  request,  that  each 
party  might  be  held  to  looking  out  for  the  apparent  danger. 
It  was  refused,  except  with  the  qualification  that  the  de- 
fendants must  have  "  used  all  proper  precautions  to  notify 
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travelers  of  the  approach  of  the  trains"  (with  other  quali- 
fications as  to  ordinary  prudence,)  which  is  equivalent  to 
saying  that  the  want  of  care  of  Wilds  depended  upon  the 
exercise  of  care  by  the  company,  and  that  he  might  ap- 
proach a  dangerous  place  with  utter  recklessness,  unless 
the  company  used  all  care,  while  the  company  must  ap- 
proach the  same  place  u  with  all  proper  precaution,"  or  be 
liable,  not  merely  for  its  want  of  care,  but  for  that  of  all 
comers.  This  is  too  unequal  to  be  sound.  Each  one's  care 
or  want  of  care  exists  in  his  own  act,  without  the  slightest 
reference  to  care  or  the  want  of  it  in  the  other  party.  Each 
is  governed  by  his  own  independent  volition,  Avith  which 
the  other  can  by  no  possibility  have  any  connection ;  and 
on  the  exercise  of  that  volition  by  each,  and  on  that  only, 
depends  the  act  which  is  either  careful  or  not. 

A  further  request  to  charge  on  the  part  of  the  defend- 
ants, contained  the  proposition  "  that  if  the  deceased  was 
aware  of  the  approach  of  the  train  in  time  to  have  stopped 
before  reaching  the  track  upon  which  the  train  was  ap- 
proaching, and  intentionally  drove  upon  the  track  after 
being  aware  of  the  train,  the  plaintiff  cannot  recover."  The 
court  refused  to  charge  in  this  form.  The  request  covers 
this  ground — that  if  the  deceased,  knowing  that  a  train 
was  appraching  in  season  to  take  his  own  course,  and 
decide  whether  to  be  safe  and  stop,  or  to  go  on  and  run 
his  chance,  chose  to  go  on,  he  must  abide  the  risk  that  he 
took.  It  is  rather  difficult  to  see  why  this  is  not  law. 
Certainly  no  legal  rule  is  consistent  with  qualifying  the 
position,  by  leaving  it  with  the  jury  to  speculate  on  the 
idea  whether  he  "  would  have  stopped  in  the  exercise  of 
reasonable  care,"  &c.,  "  and  could  not  reasonably  expect  to 
pass  in  safety,  and  intentionally  drove  upon  the  track,"  &c. 
This  limits  the  negligence  on  his  part,  to  a  grade  little 
short  of  suicide. 

Another  of  the  defendants'  requests  to  charge,  claimed 
that  "  the  deceased  cannot,  by  his  own  negligence,  cast 
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upon  the  defendants  the  necessity  of  exercising  extraordi- 
nary care."  The  court  added  after  the  word  "  negligence," 
"  as  above  defined,  and  contributing  to  the  injury."  The 
request  seems  to  state  an  accurately  correct  legal  proposi- 
tion, and  the  defendants  were  entitled  to  have  it  given  to 
the  jury,  as  herein  before  stated. 

The  judgment  of  the  supreme  court  and  its  order  should 
be  reversed,  and  a  new  trial  granted.     Costs  to  abide  event. 


SUPREME  COURT. 
MALLORY  agt.  LEACH. 

In  an  action  on  a  judgment  obtained  in  another  state  for  damages  in  an  action  on 
the  case  for  fraud,  the  defendant,  though  a  non-resident,  cannot  be  arrested. 

The  original  cause  of  action  being  merged  in  and  extinguished  by  the  judgment, 
and  the  judgment,  which  is  the  ground  of  the  action,  being  an  express  contract  of 
record,  neither  subdivision  1  or  4  (nor  any  other  subdivision)  of  §  179  of  the 
Code  authorizes  the  defendant's  arrest. 

The  plaintiff  cannot  go  behind  the  judgment,  which  is  of  the  same  effect  as  to  a 
merger  of  the  cause  of  action  as  a  judgment  in  this  state,  and  base  his  claim  upon 
the  original  cause  of  action  to  uphold  an  order  of  arrest.  (This  agrees  with  and 
follows  the  case  of  Goodrich,  agt.  Dunbar,  17  Harb.}  644,  and  seems  to  be 
adverse  to  the  case  of  Arthur  ton  agt.  Dalley,  20  How.,  311.) 

Special  Term,  July,  1862. 

MOTION  to  vacate  order  of  arrest. 

BURDICK  &  BETTS,  for  plaintiff. 
ALEMBERT  POND,  for  defendant. 

BOCKES,  Justice.  On  the  3d  February,  1862,  the  plaintiff 
recovered  a  judgment  against  the  defendant,  in  the  state 
of  Vermont,  in  an  action  on  the  case  for  fraud,  for  $1,134. 
29  for  damages  and  costs.  Thereupon  he  commenced  an 
action  in  this  state,  on  the  judgment,  and  obtained  an  order 
of  arrest  against  the  defendant,  under  which  he  was  held  to 
bail.  The  affidavit  on  which  the  order  was  granted  states 


508  NEW  YORK  PRACTICE  REPORTS. 

Mallory  agt.  Leach. 

the  recovery  of  the  judgment  in  Vermont,  for  fraud,  and 
that  the  defendant  is  a  non-resident  of  this  state.  It  is 
further  stated,  that  "  the  cause  of  action  now  existing  in 
favor  of  said  plaintiff  against  said  Leach,  does  not  arise 
upon  contract,  but  upon  the  judgment  so  obtained  in  Ver- 
mont as  aforesaid,  and  the  facts  adjudicated  by  said  judg- 
ment." A  motion  is  now  made  to  vacate  the  order  of 
arrest. 

It  is  insisted  that  the  order  is  not  authorized  by  section 
179  of  the  Code  of  Procedure.  This  section  contains  five 
subdivisions,  stating  in  what  cases  and  under  what  circum- 
stances the  defendant  may  be  arrested ;  but  it  is  unneces- 
sary to  notice  the  second,  third  and  fifth,  for  the  reason 
that  the  order  is  admittedly  unsupported,  unless  authorized 
either  by  the  first  or  fourth  subdivision  of  that  section. 

The  1st  subdivision  provides  for  an  arrest  of  the  defend- 
ant in  an  action  for  the  recovery  of  damages  on  a  cause  of 
action  not  arising  out  of  contract,  where  the  defendant  is 
not  a  resident  of  the  state,  &c.  It  is  shown  here  that  the 
defendant  is  not  a  resident  of  the  state  ;  and  the  question 
under  this  subdivision  is,  whether  this  action  on  the  judg- 
ment is  to  be  deemed  "  an  action  for  the  recovery  of  dam- 
ages on  a  cause  of  action  not  arising  out  of  contract." 

The  action  is  on  the  judgment.  The  affidavit,  it  is  true, 
states  in  terms  that  the  cause  of  action  does  not  arise  upon 
contract,  but  it  adds,  that  the  action  is  "  upon  the  judg- 
ment so  obtained  in  Vermont  as  aforesaid,  and  the  facts 
adjudicated  by  said  judgment."  Thus  the  affidavit  shows 
that  this  action  is  an  action  on  judgment,  and  the  case 
must  be  so  treated.  Indeed,  it  must  be  on  judgment,  or  no 
cause  of  action  is  shown,  inasmuch  as  it  could  not  be  main- 
tained on  the  original  ground  of  action.  That  is  merged 
in  and  extinguished  by  the  judgment.  (17  Barb.,  644-6  ; 
21  Wend.,  341,  342  ;  4  Corns.,  619  ;  1  Hill,  482 ;  18  JV.  F. 
JR.,  470,  471.)  The  terms  employed  in  these  cases  are, 
"merged"  and  "extinguished."  If  a  judgment  be  recov- 
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ered  on  a  note,  no  action  can  afterwards  be  maintained  on 
it,  so  long  as  the  judgment  remains  unreversed  and  in  full 
force  and  effect.  So  of  any  other  cause  or  ground  of  action 
inferior  in  degree  to  the  judgment.  (3  Denio,  249  ;  5  Hill, 
82-93.)  And  it  was  held  in  Besley  agt.  Palmer,  (1  Hill, 
482,)  that  the  judgment  of  a  court  of  a  neighboring  state 
is  no  less  effectual  in  extinguishing  the  demand  on  which 
it  was  rendered,  than  the  judgment  of  a  court  strictly 
domestic. 

If,  therefore,  the  fraud,  which  was  the  original  cause  of 
action,  is  merged  in  the  judgment  and  is  extinguished  by  it, 
then  we  must  look  to  the  judgment  as  the  cause  or  ground 
of  the  present  action.  It  is  therefore  the  judgment  which 
is  the  cause  of  action.  The  party  must  count  on  the  judg- 
ment— on  the  adjudication  of  the  court.  He  cannot  count 
on  the  fraud.  It  is  the  adjudication  which  gives  him  his 
right  of  action,  and  he  recovers  on  due  proof  of  the  judg- 
ment. But  a  judgment  is  an  -express  contract  of  record. 
Blackstone  says  it  is  a  contract  of  the  highest  nature.  (2 
Bl.  Com.,  465  ;  Story  on  Cont.,  sec.  2.)  So  an  action  on 
judgment  is  an  action  arising  on  contract.  (2  Sand.,  402.) 
This  rests  on  the  principle  that  the  law  implies  a  promise 
by  every  one  to  ratify  whatever  the  law  of  the  land  orders 
or  directs  him  to  pay.  (3  Caines,  22,  29,  32.) 

The  plaintiff's  attorney  very  properly  treated  it  as  an 
action  on  contract,  and  framed  his  summons  accordingly, 
by  demanding  judgment  for  a  specific  sum,  rather  than  for 
relief  as  in  an  action  for  a  tort.  The  old  form  of  action  on 
judgment  was  in  debt,  and  while  the  form  is  abolished  the 
substance  remains.  In  such  case  the  action  is  to  recover  a 
debt — a  sum  determinate  and  due.  (2  Hill,  220.)  Thus  we 
find  that  the  action  is  on  contract ;  and  by  subdivision  1 
of  section  179,  a  defendant  cannot  be  arrested  except  in  an 
action  for  the  recovery  of  damages  on  a  cause  of  action  not 
arising  out  of  contract. 

Inasmuch  as  this  is  a  question  of  personal  right,  as  dis- 
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tinguished  from  the  rights  of  property,  the  law  must  have 
a  strict  construction.  In  order  to  an  arrest  under  subdi- 
vision 1,  the  action  must  be  in  tort,  as  distinguished  from 
an  action  on  contract.  This  is  the  plain  meaning  of  the 
language  employed.  The  action  must  be  for  the  recovery 
of  damages — a  term  inappropriate  when  applied  to  the 
principal  recovery  in  an  action  of  debt ;  but  usual  and 
appropriate  when  applied  to  actions  in  tort. 

I  am  aware  that  it  has  been  said  in  some  cases,  that  a 
judgment  was  not  an  agreement  between  the  parties.  (1 
Cow.,  316  ;  16  Wend.,  441.)  Still,  in  law  an  action  on  judg- 
ment has  always  been  deemed  an  action  on  contract  in  the 
classification  of  actions,  and  those  remedies  and  proceed- 
ings adopted  which  were  incident  to  that  class.  And  if  in 
law  even,  the  action  is  on  contract,  an  order  of  arrest 
therein  is  unauthorized  under  subdivision  1  ;  for  the  right 
to  the  order  under  this  subdivision  is  made  to  depend  on 
the  nature  of  the  action. 

I  am  referred  to  Arthurton  agt.  Dalley,  (20  How.,  311,) 
as  an  authority  showing  that  in  an  action  on  judgment  a 
party  may  go  behind  the  record  to  the  cause  of  action  upon 
which  it  was  founded,  for  the  purpose  of  obtaining  and 
upholding  an  order  of  arrest.  This  ruling  was  quite  unne- 
cessary to  the  case,  as  it  was  there  held  that  the  suit  was 
based  on  the  original  transaction  ;  that  the  party  was  not 
concluded  by  the  judgment,  inasmuch  as  it  was  a  foreign 
judgment,  but  had  a  right  to  count,  and  did  count,  on  the 
original  cause  of  action.  Judge  HOGEBOOM  says  in  effect, 
that  it  is  clear  that  the  plaintiff  designed  to  prosecute  upon 
the  original  transaction.  He  adds  :  "  Moreover,  the  foreign 
judgment  is  not  conclusive  between  the  parties.  It  must 
be  sued  in  an  action  of  assumpsit,  and  at  least  when  sued 
on  by  the  plaintiff,  is  open  to  all  equitable  defences  which 
the  opposite  party  may  interpose.  Not  being  an  absolute 
estoppel  upon  the  defendant,  it  cannot  be  so  upon  the  plain- 
tiff; for  estoppels  must  be  mutual.  Hence  there  is  nothing 
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in  the  character  of  the  judgment  which  prevents  the  party 
from  going  back  to  the  original  cause  of  action.  It  is  held 
that  as  to  foreign  judgments,  the  party  has  his  election 
either  to  sue  upon  the  judgment  or  upon  the  original  cause 
of  action."  What  the  learned  judge  saw  fit  further  to  say 
on  this  point  was  unnecessary  to  the  decision  of  the  case, 
and  wholly  obiter.  It  is,  too,  in  direct  conflict  with  the 
decision  in  Goodrich  agt.  Dunbar,  (17  Barb.,  644,)  where 
the  question  was  directly  up,  and  very  carefully  considered 
by  the  co'urt  at  general  term.  It  was  there  held,  in  accord- 
ance with  my  conclusions  above  expressed,  that  the  judg- 
ment, counted  on  being  a  judgment  of  a  sister  state,  not  a 
foreign  judgment,  merged  and  extinguished  the  original 
cause  of  action,  and  thereafter  an  action  could  only  be  sus- 
tained on  the  judgment.  Judge  MITCHELL  likened  it  to  an 
acceptance  of  a  higher  security,  which  would  merge  the 
inferior,  unless  taken  as  collateral.  Hence  he  held  that 
the  action  was  debt  on  judgment ;  that  the  judgment  was 
the  cause  of  action ;  and  therefore  that  the  ground  of 
action  could  not  be  deemed  to  be  for  money  received  in  a 
fiduciary  capacity,  which,  being  the  original  cause  of  action, 
was  merged  in  and  extinguished  by  the  judgment.  It  fol- 
lowed, consequently,  that  the  defendant  was  not  liable  to 
arrest  in  the  action  on  the  judgment. 

Were  the  facts  in  Jlrthurton  agt.  Dalley  the  same  as  in 
Goodrich  agt.  Dunbar,  I  should  be  compelled  to  express  my 
judgment  in  accordance  with  the  decision  in  the  latter  case. 
The  reasoning  of  Judge  MITCHELL  is,  to  my  mind,  conclu- 
sive, and  his  argument  is  fully  supported  by  authority.  No 
allusion  is  made  to  this  case  by  the  learned  judge  who 
wrote  the  opinion  in  Jlrthurton  agt.  Dalley,  and  I  think  the 
part  of  the  opinion,  which  I  regard  as  obiter,  was  written 
without  that  careful  consideration  which  usually  character- 
izes the  decisions  of  that  able  and  critical  jurist.  I  think 
he  did  not  give  due  force  to  the  fact  that  the  right  to 
arrest  under  subdivision  2,  is  made  to  depend  on  the  nature 
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of  the  action  in  which  a  recovery  is  claimed,  rather  than 
on  facts  and  circumstances  raising  a  pre-existing  duty  or 
obligation. 

It  seems  settled  on  principle  and  authority,  that  a  judg- 
ment recovered  in  an  action  on  the  case  for  fraud,  merges 
and  extinguishes  the  original  ground  of  action,  and  that  an 
action  on  such  judgment  is  an  action  on  contract.  This 
being  so,  it  is  very  clear  that  the  defendant  cannot  be 
arrested  under  subdivision  1  of  section  179,  which,  like 
subdivisions  2  and  3,  puts  the  right  to  arrest  on  the  nature 
or  kind  of  action  ;  that  is,  in  order  to  authorize  an  arrest 
under  subdivision  1,  the  action  must  be  for  the  recovery  of 
damages  on  a  cause  of  action  not  arising  out  of  contract. 
But  a  suit  on  judgment  is  to  recover  a  debt,  a  fixed  and 
determinate  sum,  and  the  cause  of  action  is  the  judgment, 
which  is  a  contract  of  the  highest  nature  ;  hence  it  arises 
out  of  contract.  My  conclusion  is,  that  the  defendant  is 
not  liable  to  arrest  under  subdivision  1  of  section  179. 

Secondly. — On  the  facts  stated,  is  the  order  of  arrest 
authorized  by  subdivision  4  of  section  179  ?  This  subdi- 
vision authorizes  an  arrest  "  when  the  defendant  has  been 
guilty  of  a  fraud  in  contracting  the  debt,  or  incurring  the 
obligation  for  which  the  action  is  brought,"  &c.  We  have 
seen  that  the  judgment  is  the  debt  or  obligation  for  which 
the  action  is  brought.  It  was  said  in  The  Merchants'1  Bank 
agt.  Dwight,  (13  How.,  366,  370,)  that  where  a  defendant 
is  sued  in  an  action  on  contract  to  recover  a  debt  or  a  sum 
which  he  has  obligated  himself  to  pay,  the  Code  does  not 
authorize  an  arrest  because  the  defendant  was  guilty  of  a 
fraud  in  incurring  a  prior  and  different  obligation  to  pay 
the  same  money.  The  same  view  was  suggested  by  Judge 
MITCHELL,  in  Goodrich  agt.  Dunbar,  (17  Barb.,  647.)  He 
says  :  "  If  the  plaintiffs  had  accepted  a  bond  alone,  or  a 
bond  and  mortgage  for  their  debt,  they  could  not  have 
sued  for  the  original  cause  of  action,  nor  held  the  defend- 
ant to  bail."  The  decision  in  The  Alliance  Ins.  Co.  agt. 
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Cleveland,  (14  How.,  408,)  is  to  the  same  effect.  In  that 
case  the  defendant  was  liable  to  arrest  for  money  received 
in  a  fiduciary  capacity.  For  such  money  the  plaintiff  took 
his  check  and  acceptance.  The  court  held  that  this  had 
the  effect  to  change  the  character  of  the  plaintiff's  claim. 
Judge  HARRIS  remarked,  that  the  tortious  character  of  the 
transaction  was  merged  in  the  new  contract  between  the 
parties,  and  that  the  defendant  ceased  to  be  liable  to  impri- 
sonment. 

It  is  suggested  that  in  the  cases  above  cited,  the  change 
of  the  claim  from  tort  to  contract  was  voluntary,  and  that 
the  recovery  of  judgment  would  not,  for  that  reason,  pro- 
duce the  same  consequences.  But  it  was  held,  in  Goodrich 
agt.  Dunbar,  (17  Barb.,  644,  see  on  page  647,)  that  the  ob- 
taining of  a  judgment  on  the  original  cause  of  action  was 
as  much  a  voluntary  act,  as  regards  the  plaintiff,  as  the 
acceptance  of  a  bond  or  note,  and  consequently  was  equiva- 
lent, in  its  legal  effect  upon  the  right  to  arrest,  to  the 
taking  and  accepting  a  contract  security  therefor.  If  this 
be  so,  the  defendant  cannot  be  arrested  under  subdivison 
4 ;  for  in  this  view  there  was  no  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for  which  the  action  is 
brought.  The  authorities  cited  seem  very  conclusive  on 
this  point,  and  are  firmly  based  on  principle. 

But  it  is  insisted  that  even  if  this  were  an  action  on  the 
case  for  fraud,  then  that  it  would  not  fall  within  the  pur- 
view of  subdivision  4  ;  that  such  subdivision  does  not  con- 
template a  case  in  which  fraud  constitutes  the  gist  of  the 
action.  On  the  authorities,  I  must  so  hold.  The  case  of 
Crandall  agt.  Bryan,  (15  How.,  48,)  is  the  other  way,  but 
that  is  overruled  by  McGovern  agt.  Payn,  (32  Barb.,  83,) 
which  is  a  general  term  decision.  To  the  same  effect  is 
the  decision  in  Smith  agt.  Corbin,  (3  Bosw.,  634.)  Subdi- 
vision 4  is  very  nearly  a  literal  transcript  from  the  non- 
imprisonment  act  of  1831,  (sub.  4  of  act  0/1831.)  It  was 
VOL,  XXIII,  33 
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originally  drawn  with  a  view  to  its  application  to  actions 
on  contract  only,  and  was  evidently  introduced  into  the 
Code  with  the  same  design. 

It  was  remarked  on  argument,  that  this  construction  and 
application  of  subdivision  4  would  raise  a  discrimination 
in  favor  of  actions  for  fraud,  over  many  others  of  infinitely 
less  culpability,  in  which  arrests  were  permitted.  This 
suggestion  struck  me  as  one  of  much  force.  Still  it  must 
not  be  allowed  to  prevail  against  the  obvious  spirit  and 
clear  purport  of  the  statute.  Exemption  from  imprison- 
ment is  now  the  rule,  and  cases  in  which  arrests  are  per- 
mitted are  exceptional.  It  will  be  found,  on  examination, 
that  the  other  subdivisions  of  section  179  (other  than  sub- 
division 4)  were  intended  to  cover  all  actions  not  arising 
out  of  contract,  in  which  it  was  deemed  proper  to  permit 
the  arrest  of  parties — leaving  subdivision  4  to  have  sole 
application  to  actions  on  contract,  according  to  its  original 
purpose  in  the  non-imprisonment  act  of  1831.  Subdivision 
1  embraces  actions  for  fraud,  among  the  others  therein  spe- 
cified. Under  this  subdivision  a  defendant  in  an  action  on 
the  case  for  fraud  may  be  arrested,  if  it  be  shown  that  he 
is  not  a  resident  of  the  state,  or  that  he  is  about  to  remove 
therefrom.  True,  it  is  unnecessary  to  show  that  the  de- 
fendant is  a  non-resident,  or  that  he  is  about  to  depart  the 
state,  in  case  the  action  be  for  an  injury  to  person  or  cha- 
racter, or  for  injuring  or  wrongfully  taking,  detaining  or 
converting  property.  In  those  cases  the  defendant  may  be 
arrested  as  a  matter  of  course,  on  proof  by  affidavit  of  the 
cause  of  action  simply.  Why  the  legislature  discriminated 
in  favor  of  actions  for  fraud,  and  made  them  favorites  in 
law,  to  some  extent,  over  actions  for  assault  and  battery, 
slander,  libel,  trespass,  trover,  and  many  others  mentioned 
in  subdivision  2,  is  not  obvious.  But  so  it  is  written. 
Thus  we  find  that  a  defendant  in  an  action  for  fraud  may 
be  arrested  under  subdivision  1,  in  case  it  be  shown  that 
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he  is  not  a  resident  of  the  state,  or  is  about  to  remove 
therefrom.  If  there  had  been  an  intention  to  authorize  an 
arrest  in  all  cases  where  fraud  was  the  gist  of  action,  it 
doubtless  would  have  been  so  expressed  in  this  subdivision, 
where  the  subject  of  arrest  in  that  class  of  cases  was  con- 
sidered. Such  intention  would  not  have  been  left,  I  think, 
to  be  deduced  by  construction  under  another  subdivision, 
which  it  must  be  admitted  has  general  if  not  exclusive 
application  to  an  entirely  different  class  of  actions.  I  am 
entirely  satisfied  that  an  order  of  arrest  is  not  authorized 
by  subdivision  4,  in  an  action  on  the  case  for  fraud.  Sec- 
tion 4  has  reference  to  actions  on  contract,  in  which  the 
contract  is  the  gist  of  action,  and  fraud  in  contracting  the 
debt  or  incurring  the  obligation  is  the  ground  of  arrest. 
As  was  held  in  McGovern  agt.  Payn,  the  section  obviously 
contemplates  that  the  debt  or  obligation  should  be  of  that 
character,  that  the  suit  might  be  brought  on  it  even  if 
unaccompanied  by  fraud  in  contracting  it.  In  no  view  of 
the  case  can  the  order  of  arrest  be  sustained. 

My  conclusions  in  this  case,  briefly  stated,  are  these  : 
that  the  order  of  arrest  cannot  be  upheld  under  subdivi- 
sion 1,  for  the  reason  that  the  action  is  on  the  judgment ; 
hence  in  law  is  an  action  on  contract ;  nor  can  it  be  upheld 
under  subdivision  4,  inasmuch  as  that  subdivision  is  appli- 
cable only  to  actions  on  contracts  induced  by  fraud.  I 
have  arrived  at  these  conclusions  in  this  case,  against  my 
inclination  and  wishes,  and  they  are  contrary  to  the  impres- 
sions entertained  by  me  on  the  hearing  of  the  motion.  But 
they  seem  to  be  the  necessary  deductions  from  well  settled 
rules  and  principles  of  law.  I  cannot  refrain  from  express- 
ing my  regret  that  the  law  will  not  permit  the  enforcement 
of  the  plaintiff's  demand  by  an  application  of  the  severest 
remedies  ever  adopted  in  civil  actions.  But  the  law  must 
be  observed,  and  if,  in  pursuing  the  remedies  it  affords,  it 
prove  less  effectual  than  we  could  wish  in  a  particular  case, 
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still  it  can  be  administered  only  in  the  way  provided  by 
the  sovereign  power  ;  and  if  no  extraordinary  remedies  are 
given  to  the  party,  he  must  be  confined  to  those  which  are 
clearly  sanctioned  and  ordinarily  pursued. 

The  motion  to  vacate  the  order  of  arrest  must  be  granted, 
but  it  must  be  without  costs  of  motion. 


SUPREME  COURT. 
EDWARD  P.  RICHARDSON  agt.  CHARLES  E.  BATES. 

Where  an  order  of  publication  of  the  summons  is  made  for  six  weeks,  once  in  each 
•week,  the  service  is  not  complete  until  the  expiration  of  the  six  weeks,  or  forty- 
two  days,  although  the  publication  be  made  six  times  in  as  many  successive 
weeks,  short  of  that  period.  That  is,  the  plaintiff  cannot  enter  judgment  until 
twenty  days  after  the  expiration  of  six  weeks  or  forty -two  days,  when  the  ser- 
vice is  completed. 

The  city  court  of  Brooklyn  should  entertain  a  motion  to  set  aside  a  judgment  for 
irregularity,  although  the  judgment  has  been  entered  upon  an  ex  parte  appli- 
cation to  that  court. 

Second  District  General  Term,  Newbvrgh,  Sept.  1861. 

EMOTT,  BROWN  and  SCRUGHAM,  Justices. 

APPEAL  from  an  order  of  the  city  court  of  Brooklyn  deny- 
ing a  motion  to  set  aside  the  judgment  entered  in  this 
action. 

GEORGE  W.  HOXIE,  for  defendant,  appellant. 
DILLAYE  &  RICHARDSON,  for  plaintiff",  respondent. 

By  the  court,  SCRUGHAM,  Justice.  An  order  was  made 
in  this  action  for  the  service  of  the  summons  by  publica- 
tion, prescribing  six  weeks  as  the  time  for  such  publica- 
tion ;  and  at  the  expiration  of  fifty-eight  days  from  the 
first  publication,  judgment  was  entered  against  the  defend- 
ant upon  affidavits  showing  that  the  summons  had  been 
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published  once  in  each  week  for  six  successive  weeks,  and 
that  twenty  days  had  expired  since  the  last  publication. 

The  right  to  proceed  against  a  defendant  by  publication 
of  summons,  is  derived  from  the  statute  alone,  and  its  pro- 
visions must  be  strictly  followed.  Section  135  of  the  Code 
provides  that  the  order  shall  direct  the  publication  for 
such  length  of  time  as  may  be  deemed  reasonable,  fixing 
the  shortest  period  at  six  weeks,  and  directing  that  the 
publication  shall  be  made  not  less  frequently  than  once  a 
week.  Section  137  declares  that  the  service  shall  be 
deemed  complete  at  the  expiration  of  the  time  prescribed 
for  the  order  of  publication.  That  time  in  this  case  was 
six  weeks ;  and  although  publication  was  made  six  times 
in  as  many  successive  weeks  in  a  period  less  than  six  weeks 
or  forty-two  days,  the  service  of  the  summons  did  not 
become  complete  until  that  time  had  expired. 

The  defendant's  time  to  answer  did  not  begin  to  run 
until  the  service  was  complete ;  he  then  had  twenty  days ; 
and  as  the  judgment  was  entered  before  they  expired,  it 
was  irregular. 

The  motion  to  vacate  the  judgment  was  denied  by  the 
city  judge  only  because  he  supposed  that  he  had  no  right 
to  entertain  it,  and  that  an  appeal  was  necessary,  as  the 
judgment  had  been  entered  after  application  to  the  court ; 
but  as  such  application  was  ex  parte,  and  the  judgment 
i  rregular,  no  appeal  was  necessary  or  proper,  and  he  should 
have  set  aside  the  judgment  on  account  of  the  irregularity. 

The  order  appealed  from  must  be  reversed,  with  $10 
costs. 
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SUPREME  COURT. 
HARLOW  STODDARD  agt.  SAMUEL  GRAHAM. 

An  agreement  for  an  exchange  of  horses,  with  a  right  to  rescind  the  bargain  within 
a  certain  time,  vests  the  title  to  the  horses  in  the  respective  parties  on  the  ex- 
change, and  the  title  remains  in  them  until  the  agreement  is  fully  rescinded.  If 
the  party  who  has  a  right  to  rescind,  exercises  that  right  properly  and  in  time, 
smd  restores  or  offers  to  restore  what  he  received,  the  title  revests  in  the  other 
party,  and  the  party  offering  to  rescind  may  recover  back  what  he  gave  in  ex- 
change. 

But  where,  as  in  this  case,  the  defendant  took  from  the  bailee  of  the  plaintiff,  the 
horse  he  had  exchanged  with  the  plaintiff,  in  the  absence  of  and  without  the 
knowledge  of  the  plaintiff,  and  subsequently,  on  the  same  day,  returned  the  horse 
and  note  received  of  the  plaintiff  to  the  residence  of  the  plaintiff,  and  leaving 
them  in  care  of  the  family  of  plaintiff 's  father,  in  the  absence  of  the  plaintiff, 

Held,  it  not  appearing  that  the  plaintiff  had  in  any  way  accepted  the  returned 
horse,  and  note,  that  these  ex  parte  acts  of  the  defendant  were  insufficient  to 
divest  the  plaintiff  of  his  title  to  the  horse,  which  he  acquired  by  the  exchange, 
although  the  defendant  claimed  that  under  the  agreement  the  plaintiff 's  warranty 
of  his  horse  had  failed,  and  he  had  previously  given  the  plaintiff  notice  that  he 
should  rescind  the  bargain  on  that  ground. 

Besides,  the  plaintiff  having  paid  a  debt  of  the  defendant,  due  to  a  third  person,  as 
boot-money  on  the  exchange  of  the  horses,  as  agreed  between  them,  a  tender  of 
that  amount  by  the  defendant  to  the  plaintiff  was  necessary  before  suit  brought. 

General  Term,  Seventh  Judicial  District. 
JOHNSON,  J.  C.  SMITH  and  WELLES,  Justices. 

Facts  as  substantially  alleged  by  the  pleadings. 

THE  plaintiff  brought  this  action  to  recover  a  horse  which 
he  claimed  had  been  wrongfully  detained  by  the  defendant. 
The  defendant  denied  generally.  2d.  Alleged  that  an 
infant  son  of  the  defendant,  without  his  authority,  ex- 
changed horses  with  the  plaintiff  for  a  horse  belonging  to 
the  plaintiff,  and  a  note.  That  when  the  exchange  came 
to  the  knowledge  of  the  defendant,  he  restored  the  horse 
and  note  received  of  plaintiff  in  the  exchange,  and 
recaptured  and  took  the  horse  for  which  this  action  is 
brought.  3d.  That  on  the  said  exchange  the  plaintiff 
falsely  and  fraudulently  undertook  and  promised  that  the 
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horse  exchanged  by  him  had  only  a  slight  touch  of  the 
heaves,  which  did  not  and  would  not  injure  the  horse  for 
business.  That  the  horse  so  exchanged  had  the  heaves  so 
bad  as  to  unfit  him  for  business,  and  the  plaintiff  well  knew 
it.  That  upon  the  discovery  of  the  defect,  defendant  re- 
turned the  horse  and  note,  and  took  the  horse  in  suit.  4th. 
That  on  or  about  the  first  day  of  May,  1860,  the  plaintiff 
induced  the  defendant's  son  to  make  the  said  exchange, 
and  undertook  and  promised  that  the  horse  had  only  a 
slight  touch  of  the  heaves,  and  that  they  would  not  injure 
him  for  business,  and  if  the  horse  was  not  as  represented 
the  horse  might  be  returned,  and  the  exchange  should  be 
null  and  void.  That  the  horse  had  the  heaves  so  bad  as 
to'unfit  him  for  business,  upon  the  discovery  of  which,  the 
defendant  returned  horse  and  note,  and  took  the  horse 
given  in  the  exchange.  The  cause  has  been  twice  tried, 
the  first  verdict  having  been  set  aside  and  a  new  trial  or- 
dered. Upon  the  last  trial,  the  case  was  ordered  to  be 
heard  by  this  court  in  the  first  instance,  that  the  questions 
presented  should  be  finally  disposed  of. 

Plaintiff  claimed  that  the   folloAving  facts  were  estab- 
lished by  the  evidence. 

1.  That  when  the  exchange  was  made,  the  bargain  was 
that  the  plaintiff  gave  as  boot-money  a  note  he  held  against 
one  Edget,  which,  if  not  paid  then,  the  plaintiff  was  to 
give  to  the  defendant  $5,  and  also  agreed  to  pay  to  his 
brother,  Horace  Stoddard,  six  shillings  for  fixing  a  dash  to 
defendant's  buggy,  which  had  been  repaired  by  plaintiff's 
brother,  who  was  a  carriage  maker. 

2.  That  the  six  shillings  was  by  direction  charged  to 
plaintiff  and  credited  to  defendant  on  his  (plaintiff's)  bro- 
ther's books,  and  afterwards  paid  by  the  plaintiff  to  his 
brother. 

3.  That  after  the  trade  was  made  between  the  defend- 
ant's son  and  plajntiff,  the  defendant  used  and  worked  the 
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mare  received  from  plaintiff  in  the  exchange,  a  number  of 
days,  and  did  not  return  her  until  she  was  sick. 

4.  That  the  mare  in  suit  was  taken  by  the  defendant's 
direction  from  the  possession  of  one  Geer,  to  whom  the 
plaintiff  had  lent  her,  and  that  the  mare  and  note  given  by 
plaintiff  in  the  exchange  were  not  returned  or  offered  to  be 
returned  until  after  the  mare  in  suit  had  been  taken  from 
Geer. 

5.  That  the  six  shillings  paid  by  the  plaintiff  to  his  bro- 
ther for  fixing  the  wagon,  was  not  paid  or  tendered  to  the 
plaintiff  until  some  weeks  after  the  taking  of  the  mare  in 
suit  from  the  plaintiff  by  defendant,  and  after  this  action 
was  commenced. 

6.  There  is  no  evidence  to  show  that  the  plaintiff  knew 
the  mare  was  any  different  from  what  he  represented  her 
to  be. 

7.  That  the  mare  died  with  lung  fever. 

There  was  some  little  dispute  about  the  facts  of  the 
exchange,  whether  the  defendant  was  to  have  the  right  to 
return  the  mare  within  two  or  three  weeks  or  three  or  four 
days,  the  witness  Elisha  Graham  swearing  it  was  two  or 
three  weeks,  and  the  plaintiff  and  Burke,  (who  was  called 
as  a  witness  to  the  bargain,)  three  or  four  days. 

The  defendant  alleges  in  his  answer  the  bargain  to  be  as 
the  plaintiff  and  Burke  state,  so  far  as  the  conditions  were 
concerned. 

The  other  facts  necessary  to  an  understanding  of  the 
questions  will  be  sufficiently  detailed  in  the  points. 

A.  V.  HARPENDING,  attorney,  and 
CHARLES  S.  BAKER,  counsel  for  plaintiff". 

I.  It  is  submitted  that  the  defendant  could  not  first  go 
to  Geer's  and  take  the  mare  traded  to  plaintiff,  and  after- 
wards return  the  mare  and  note  received  by  him  from  ,l.e 
plaintiff  in  the  exchange. 

1.  The  general  rule  that  a  party  who  desires  to  rescind 
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a  contract  must  restore  all  he  has  received  under  it,  so  as 
to  put  the  other  party  in  statu  quo,  is  now  too  well  settled 
to  need  any  argument  to  support  it.  (  Voorhees  agt.  Earl,  2 
Hill,  288,  291,  292,  293  ;  Hogan  agt,  Weyer,  5  id.,  389,  390, 
391 ;  Moyer  agt.  Shoemaker,  5  Barb.,  319,  322,  323,  324  ; 
The  Mattewan  Company  agt.  Bentley,  13  id.,  641,  644,  645, 
646  ;  Wheaton  agt.  Baker,  14  id.,  594,  597  ;  Masson  agt. 
Bovet,  1  Denio,  69,  73,  74,  75.) 

2.  The  question  here  presented  is  as  to  the  time  when 
the  property  is  to  be  restored.  Must  it  be  at  the  time  or 
before  the  property  is  taken,  or  can  it  be  restored  after- 
wards ? 

It  is  submitted  as  a  legal  proposition,  that  the  restora- 
tion must  take  place  before  or  simultaneously  with  the 
taking  of  the  property. 

a.  Any  other  rule  would  lead  to  confusion  and  injustice. 
If  a  rule  should  be  adopted  that  the  return  might  take 
place  after  the  taking  of  the  property  by  the  party  rescind- 
ing, then  innumerable  questions  must  constantly  arise  as  to 
whether  the  same  was  in  a  reasonable  time,  and  there  will 
be  no  end  to  shifts  and  turns  by  designing  parties  to  avoid 
the  necessity  of  a  prompt  and  complete  return  of  property 
received  in  such  cases.  Upon  principle,  no  right  Avhatever 
should  exist  to  take  the  property  in  such  cases  until  the 
contract  is  wholly  set  aside  or  rescinded,  and  the  par- 
ties placed  in  statu  quo.  So  long  as  each  party  keeps 
possession  of  the  property  passed  by  the  bargain  made, 
neither  should  be  allowed  to  retain  what  he  has  received 
without  first  restoring  what  has  been  given  to  him  in  the 
exchange.  Would  there  be  any  doubt,  that  if  the  plaintiff 
had  been  at  Geer's,  he  could  by  force  have  retained  pos- 
session of  his  mare,  at  least  until  the  defendant  had  res- 
tored what  he  had  received  from  plaintiff  in  the  exchange  ; 
or,  if  he  had  been  there  and  forbid  the  defendant's  taking 
the  mare,  and  the  defendant  notwithstanding  took  her,  and 
the  plaintiff  immediately  before  the  defendant  had  returned 
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what  he  had  received,  had  commenced  this  action,  the  de- 
fendant would  have  been  liable,  upon  the  ground  that  such 
taking  was  illegal  ?  Then,  if  the  taking  was  illegal,  would 
a  subsequent  return  of  the  property  received  in  the  ex- 
change render  it  legal  ?  It  is  believed  but  one  answer  can 
be  made,  that  it  would  not.  The  most  that  can  be  said  is, 
that  it  might  be  given  in  evidence  in  mitigation,  if  proper 
for  any  purpose. 

b.  The  rescission  of  the  contract  should  be  made  to  de- 
pend upon  the  acts  of  the  party  and  be  determined  by 
them.     The  defendant  was  bound  to  know  the  law,  and 
that  to  entitle  him  to  rescind,  he  must  restore  all  that  he 
had  received. 

c.  The  rescission  of  the  contract  does  not  so  much  de- 
pend upon  the  intention  of  the  party  as  his  acts  in  refer- 
ence to  it.     It  could  make  no  difference  what  a  party  had 
in  his  mind  to  do,  unless  he  took  the  necessary  steps  to  res- 
tore what  he  had  received.     Until  the  property  received 
by  the  defendant  was  restored,  the  contract  was  in  force, 
and  could  by  no  means  be  rescinded  until  the  property  was 
returned  or  offered  to  the  plaintiff.     The  contract  was  not 
rescinded  when  the  defendant  took  the  mare,  and  he  had 
no  right  to  do  so.     Until  the  rescission  was  complete,  he 
had  no  authority  to  take  the  mare.     The  defendant  was  a 
trespasser,  and  his  subsequent  return  of  the  property  re- 
ceived, is  not  a  justification  for  such  illegal  taking. 

d.  If  the  rule  laid  down  by  the  learned  justice  before 
whom  the  cause  was  tried,  (and  it  is  due  to  him  to  say,  he 
did  so  with  a  great  deal  of  hesitation  and  doubt,)  in  any 
case  a  party  would  be  allowed  to  first  go  and  hunt  up 
property  he  had  parted  with  under  a  contract,  take  it, 
and  then  go  and  get  and  return  the  property  he  had  re- 
ceived, it  might  take  a  day  or  days.     There  can  be  no  dif- 
ference in  principle  in  such  cases,  whether  it  is  an  hour,  a 
day,  or  a  week.     The  criterion  must  be,  that  the  contract 
must  first  be  rescinded  before  the  right  to  take  the  pro- 
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perty  attaches  ;  (see  manuscript  opinion  of  his  honor  Judge 
JOHNSON,  fol.  6.)  And  as  said  before,  the  contract  is  not 
rescinded,  but  in  full  force,  until  the  party  restores  what 
he  has  received  from  the  other  party,  and  placed  him  in 
the  same  position  he  was  before  the  contract  was  made. 

e.  If  this  view  is  correct,  the  objections  to  the  questions 
were  well  taken,  and  the  overruling  of  the  same  by  the 
court  was  error.  The  court  should  have  directed  judgment 
for  the  plaintiff,  and  the  charge  of  the  court  was  erroneous, 
and  the  exception  thereto  is  well  taken,  and  the  judge 
should  have  charged  as  requested. 

II.  As  the  defendant,    after  he  knew  of  the  exchange 
made  by  his  son,  worked  and  used  the  mare,  and  there  is 
no  dispute  about  the  facts,  even  if  the  defendant's  son  had 
no  right  to  trade  in  the  first  instance,  the  defendant  by 
such  use  ratified  the  bargain  made  between  the  plaintiff 
and  defendant's  son. 

1.  The  only  question  is,  what  agreement  did  the  defend- 
ant ratify  ?     Surely  it  could  not  be  as  intimated  by  the 
court,  what  his  son  told  him,  but  the  agreement  actually 
made  between  plaintiff  and  the  defendant's  son. 

2.  The  defendant  was  bound,  after  it  came  to  his  know- 
ledge that  an  exchange  had  been  made,  either  to  promptly 
disaffirm  the  contract  in  toto,  or  else  put  himself  upon  in- 
quiry, and  find  out  what  agreement  actually  was  made.    He 
was  bound  to  disaffirm,  or  else  ratify  the  contract  actually 
made  for  the  exchange.     Any  other   rule  would  operate 
unjustly.     The  defendant  could  not  affirm  the  contract  in 
part,  or  substitute  what  his  son  might  say  to  him  in  the 
place  of  the  original  bargain  for  the  exchange. 

III.  The  court  should  have  directed  a  judgment  for  the 
plaintiff  when  so  requested,  for  the  reasons  therein  stated. 
The  judge  also  erred  in  his  charge  to  the  jury,  and  the  ex- 
ception thereto  is  well  taken. 

1.  It  was  insisted  upon  the  trial  by  defendant's  counsel, 
and  at  last  held  by  the  court,  that  it  was  not  necessary  to 
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pay  or  tender  to  the  plaintiff  the  six  shillings  agreed  to  be 
paid  by  the  plaintiff  to  his  brother,  as  a  part  of  the  boot- 
money  on  the  exchange,  because  the  agreement  therefor 
was  void  by  the  statute  of  frauds. 

2.  With  all  due  deference,  it  is  submitted  that  the  con- 
clusion arrived  at  by  the  learned  judge  is  erroneous. 

a.  It  is  now  well  settled  in  this  state,  "  that  an  action 
may  be  maintained  on  a  promise  made  by  the  defendant  to 
a  third  person  for  the  benefit  of  the  plaintiff,  without  any 
consideration  moving  from  the  plaintiff;  all  that  is  neces- 
sary is,  that  the  promise  be  made  upon  a  valid  considera- 
tion moving  from  such  third  person."  (Barker  agt.  Buck- 
tin,  2  Denio,  45,  47  to  61,  and  cases  cited;  The  Del.  $  H. 
Canal  Co.  agt.  Westchester  Bank,  4  id.,  97,  98,  99  ;  Judson 
agt.  Gray,  17  How.  Pr.  R.,  289,  294,  295,  296  ;  this  last  case 
affirmed,  court  of  appeals,  March  term,  1859,  p.  296,  cases 
cited;  Earle  agt.  Crane,  6  Duer,  564,  569  ;  Brown  agt.  Cur- 
tis, 2  Corns.,  225  ;  Opinion,  BRONSON,  J.,  p.  229  ;  Johnson 
agt,  Gilbert,  4  Hill,  178,  179,  180.) 

6.  It  is  submitted  that  this  is  just  such  a  case,  and  not 
within  the  statute.  Graham  owed  Horace  Stoddard  six  shil- 
lings for  fixing  the  dash  to  his  buggy.  Upon  the  trade,  the 
plaintiff  in  this  action,  as  a  part  of  the  boot  money,  agreed  to 
pay  these  six  shillings  to  his  brother,  and  afterwards  did  so, 
(although  it  is  believed  immaterial  whether  he  did  or  not, 
because  if  he  was  liable  to  his  brother  upon  the  promise 
in  the  first  instance  until  discharged  by  him,  he  remained 
liable  thereupon.) 

c.  The  agreement  was  not  within  the  statute,  for  the 
very  obvious  reason  that  it  was  not  an  undertaking  to 
become  surety,  or  to  answer  for  the  debt  of  another  per- 
son, but  an  agreement  on  the  part  of  the  plaintiff  to  pay 
his  own  debt  in  a  particular  way.  Instead  of  paying  the 
six  shillings,  the  boot  money,  directly  to  Elisha  or  defend- 
ant, he  was  to  pay  it  to  his  brother,  an  original  undertaking 
on  the  part  of  the  plaintiff.  (Broivn  agt.  Curtis,  2  Corns., 
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229 ;  Barker  agt.  Bucklin,  2  Denio,  60 ;  Mallory  agt.  Gil- 
lett,  21  JV.  F.  R.,  412,  453.) 

d.  It  is  not  very  clear  from  the  case  whose  buggy  it  was 
upon  which  the  repairs  had  been  made,  or  to  whom  the 
credit  was  given  by  the  plaintiff's  brother — the  defendant, 
or  his  son  Elisha.  Neither  is  it  believed  material,  for 
nothing  can  be  clearer,  that  it  was  a  sufficient  consideration 
for  the  promise  from  the  plaintiif  to  Elisha,  that  Elisha 
would  make  the  exchange.  The  case  in  principle  is  just 
the  same  as  if  the  plaintiff  had  promised  to  pay  Elisha  six 
shillings  personally  if  he  would  make  the  exchange.  (This 
is  assuming  as  a  fact  plaintiff's  brother  charged  the  fixing 
of  the  buggy  to  Elisha.)  Is  there  a  doubt  in  such  a  case, 
Elisha  having  possession  of  a  horse  that  belonged  to  his 
father,  and  endeavoring  to  trade  with  plaintiff,  and  the 
plaintiff  should  agree  to  exchange  the  horses,  and  also  pay  six 
shillings  to  Elisha  personally  if  he  would  make  the  trade ; 
that  there  would  be  a  sufficient  consideration  to  maintain 
an  action  by  Elisha  against  the  plaintiff  for  the  six  shillings 
upon  such  a  promise  ?  If  this  is  so,  then  if  Elisha  owed 
plaintiff's  brother  for  fixing  the  buggy,  it  was  perfectly 
legal,  and  there  was  a  good  consideration  to  support  it  that 
the  plaintiff  should  pay  his  brother,  and  the  brother  could 
maintain  an  action  against  the  plaintiff  upon  the  promise 
made  to  Elisha  for  the  six  shillings.  (Judson  agt.  Gray, 
17  How.  Pr.  Rep.;  Opin.  Mason  J.,  p.  295,  296;  Cleveland 
agt.  Farley,  4  Cowen,  432  affirmed  in  error,  9  id.,  639.) 

In  the  case  of  Judson  agt.  Gray  (supra],  the  learned 
justice  well  remarks,  "  Whatever  may  be  said  in  regard  to 
the  rule  in  England,  and  there  seems  to  have  been  great 
conflict  over  the  question  in  Westminster  Hall,  the  doc- 
trine may  be  regarded  as  settled  with  us,  that  an  action 
may  be  maintained  on  a  promise  made  by  the  defendant  to 
a  third  person  for  the  benefit  of  the  plaintiff,  without  any 
consideration  moving  from  the  plaintiff.  All  that  is 
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required  is,  that  the  promise  be  made  upon  a  valid  consi- 
deration moving  from  such  third  person." 

Can  it  be  doubted  that  an  agent  having  property  of 
his  principal  to  exchange ,  could  legally  exact  a  bind- 
ing promise  from  a  party  whom  he  should  make  an  ex- 
change, that  as  a  condition  thereof  the  promisor  should 
personally  pay  to  such  agent  a  certain  sum?  Elisha  was 
merely  the  agent  of  his  father  in  the  exchange,  and  the 
promise  of  plaintiff  to  Elisha  to  pay  the  six  shillings  inured 
to  the  benefit  of  plaintiff's  brother,  and  remained  a  legal 
and  binding  promise  upon  the  plaintiff,  until  he  should  in 
some  manner  be  released  or  discharged. 

e.  If  it  could  make  any  difference,  the  proof  shows  that 
the  plaintiff  paid  the  six  shillings  to  his  brother  for  fixing 
the  dash,  before  it  was  offered  to  be  paid  back  by  defendant. 

/.  But  as  Elisha  was  a  minor,  probably  the  credit  was 
given  to  his  father,  the  defendant.  It  can  be  of  no  import- 
ance to  whom  the  charge  was  made.  The  promise  made 
by  the  plaintiff  to  pay  the  six  shillings,  was  founded  upon 
a  good  consideration  moving  between  the  parties,  and  was 
a  subsisting  liability  against  him,  and  which  he  had  paid 
at  the  time  the  defendant  took  the  mare,  and  without  pay- 
ing or  offering  to  pay  back  the  six  shillings  to  the  plaintiff. 
The  defendant  had  not  placed  the  parties  in  staiu  quo,  and 
clearly  under  the  authorities  cited  in  point  L,  had  no  right 
to  take  the  mare  from  plaintiff's  possession.  The  six  shil- 
lings was  not  tendered  back  until  days  had  elapsed  after 
this  suit  was  commenced,  and  after  the  rights  of  the  re- 
spective parties  had  become  fixed. 

g.  As  is  mentioned  in  point  II.,  the  defendant  was  bound 
to  restore  all  that  was  received  under  the  original  contract 
for  the  exchange.  It  would  be  no  excuse  for  him  to  allege 
that  he  did  not  know  anything  about  the  payment  of  the 
six  shillings.  He  was  bound  at  his  peril  to  ascertain  Avhat 
the  contract  really  was,  arid  disaffirm  in  toto,  if  at  all. 

k.  If  necessary,   the   proof  shows    that   the    defendant 
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knew  about  fixing  the  dash.  The  defendant  says,  "  I  don't 
recollect  what  was  said  about  the  dash ;  I  heard  about  it." 
The  exceptions  taken  at  fols.  45,  36,  should  have  been  sus- 
tained by  the  court. 

3.  If  this  point  is  well  taken,  it  is  an  end  to  the  case  ; 
although  it  is  believed  numerous  other  errors  were  com- 
mitted sufficient  to  grant  a  new  trial. 

DANIEL  MORRIS,  for  defendant. 

I  wfll  notice  each  exception  to  the  charge  of  the  court 
in  its  order. 

Exception  No.  1  is  at  folios  201,  202,  203. 

I.  I  admit,  when  a  party  wishes  to  rescind  an   agree- 
ment, he  must  restore  all  he  has  received.     But  when  ? 

II.  But  in  the  case  at  bar  there  is  an  agreement  expressed 
that  the  party  may  rescind  if  the  warranty  fails.      The 
moment  this  is  discovered,  and  the  party  elects  to  rescind 
and  so  notifies  the  party,  the  bargain  is  null,  and  the  par- 
ties are  bailees  of  the  other's  goods.     The  defendant's  right 
to  his  property  did  not  depend  upon  a  return  of  what  he 
had  got,  but  upon  another  contingency. 

III.  I  submit,  under  the  agreement  of  the  parties,  if  the 
defendant  had  informed  the  plaintiff,  as  he  did,  of  his  elec- 
tion, and  then  have  taken  his  horse,  and  before  he  could 
have  returned  the  horse  of  the  plaintiff's  and  the  note,  the 
defendant  might,  even  after  suit  was  brought,  have  returned 
them,  and  then  have  set  up  the  fact  in  his  answer.     (See 
23  JV.  F.  R.,  264.) 

IV.  But  there  can  be  no  question  of  the  right  to  return 
at  any  time  before  suit  is  brought.     In  the  case  at  bar  it 
was  all  one  transaction,  and  the  precise  order  is  of  no  con- 
sequence, unless  an  injury  was  wrought. 

Exception  No.  2  is  at  folio  204.  The  jury,  by  their 
finding,  establish  the  fact  that  the  defendant  had  a  right 
to  re-exchange.  The  court  direct  the  jury  that  they  must 
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find  this  fact  first,  or  else  the  plaintiff  is  entitled  to  a  ver- 
dict.    Hence, 

I.  Stoddard  had  no  right  to  pay  his  brother,  nor  was  he 
expected  to  pay  him  until  the  period  of  the  trial  of  the 
horse  had  elapsed.     The  defendant  had  a  right,  under  the 
agreement,  to  understand  that  the  plaintiff  could  not  pay 
it  till  the  time  elapsed ;  and  there  is  no  evidence  that  he  did 
pay  the  six  shillings  before  the  mare  was  returned.     If  he 
paid  it  after  the  mare  was  returned  it  was  his  own  folly, 
and  he  is  estopped  from  taking  advantage  of  his  own  act. 

II.  There  is  no  evidence  that  the  defendant  ever  heard 
anything  about  this  six  shillings  when  he  returned  the  horse 
and  note ;  and  all  the  evidence  shows  the  debt  to  Horace 
Stoddard  was  Elisha  Graham's  and  not  the  defendant's. 

III.  From  the  evidence  of  Elisha  it  is  evident  the  plain- 
tiff did  not  pay  the  six  shillings  at  the  time  of  the  exchange. 
And  it  is  further  evident,  that  at  the  time  of  taking  the 
mare,  he  nor  the  defendant  could  suppose  it  had  been  paid  ; 
hence,  they  were  not  bound  to  tender  the  six  shillings  to  the 
plaintiff.    His  liability  to  his  brother  depended  upon  a  con- 
tingency, and  that  contingency  released  him  from  liability. 

III.  From   all  the  evidence  it  appears  the  plaintiff  be- 
came  responsible   or  undertook   to   answer   for   the   then 
existing  debt  of  Elisha  Graham,  which  undertaking  was 
void  and  of  no  force.     But, 

IV.  Suppose  the  agreement   as  between   plaintiff    and 
Elisha  bound  the  defendant,  what'  then  ?     It  was  of  no 
greater  force  than  if  Harlow  Stoddard  had  given  a  pro- 
missory note  for  that  amount.     This  no  one  will  pretend. 
The  court,  in  23  JV.   Y.  R.,  264,  settle  the  law  in  such  a 
case,  and  it  appears  Elisha  tendered  the  plaintiff  and  left 
the  tender  in  the  sheriffs  hands. 

V.  There  can  be  no  doubt  from  the  evidence,  that  Gra- 
ham has  been  and  now  is  liable  to   Horace  Stoddard  for 
fixing  said  buggy. 

Exception  No.  III.  is  at  folio  206. 
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The  court  submitted  to  the  jury  to  say  what  the  contract 
was,  and  also  what  the  defendant  acted  upon  as  the  bargain, 
leaving  it  wholly  to  the  jury. 

Exception  No.  IV.  is  at  folio  208.  The  only  question 
here  is  one  of  law,  and  I  apprehend  the  court  was  clearly 
right.  This  was  plaintiff's  horse,  and  where  he  kept  his 
horses,  and  he  was  informed  of  the  fact  a  few  moments 
afterwards.  If  this  was  not  a  sufficient  return,  then  all 
plaintiff  had  to  do  was  to  absent  himself,  and  thus  defeat 
his  agreement. 

Exception  No.  V.  is  at  folio  211. 

I  cannot  see  any  force  in  this  exception,  and  shall  pass 
it  without  comment,  as  also  all  the  other  exceptions,  which 
are  a  mere  repetition  of  what  had  preceded  them. 

By  the  court,  JAMES  C,  SMITH.  Justice.  By  the  terms  of 
the  contract,  as  established  by  the  evidence  given  on  both 
sides,  the  defendant  had  a  right  to  rescind  if  the  mare  he 
got  of  the  plaintiff  was  not  as  recommended  ;  and  the  jury 
have  found  that  the  mare  was  not  as  recommended,  and 
that  the  defendant  undertook  to  rescind  within  the  time 
agreed  upon  for  that  purpose.  But  it  appears,  also,  with- 
out dispute,  that  the  defendant,  in  order  to  rescind,  first 
took  from  the  possession  of  a  bailee  of  the  plaintiff  the 
mare  which  he  had  let  the  plaintiff  have,  and  shortly  after- 
wards delivered  at  the  residence  of  the  plaintiff,  in  his 
absence,  the  mare  and  the  note  which  he  had  received  from 
the  plaintiff  in  exchange. 

The  jury  were  instructed  that  they  might  properly  con- 
sider the  taking  of  the  mare  in  question  by  the  defendant, 
and  the  return  of  the  mare  and  note  received  of  the  plain- 
tiff as  concurrent  acts,  and  that  it  was  of  no  consequence 
which  occurred  first  in  the  order  of  the  transaction,  pro- 
vided it  was  one  continuous  transaction,  and  was  so  intended 
by  the  defendant. 

The  learned  judge,  in  giving  this  instruction  to  the  jury, 
,  XXUI,  H 
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expressed  much  doubt  as  to  its  correctness ;  and  I  am  of 
the  opinion  that -the  exception  to  it  is  well  taken. 

When  this  case  was  before  the  court  at  special  term,  on 
a  motion  to  set  aside  the  first  verdict,  a  construction  was 
given  to  the  agreement  in  which  I  fully  concur,  and  which 
I  think  was  departed  from  at  the  last  trial.  It  was  then 
said,  in  the  opinion  pronounced,  that  "there  can  be  no 
doubt  that,  upon  such  an  agreement,  where  the  property  is 
delivered,  the  title  vests  in  the  purchaser  and  remains  in 
him  until  the  agreement  is  fully  rescinded.  If  the  right 
to  rescind,  according  to  the  agreement  of  sale,  accrues  to 
the  purchaser,  and  he  exercises  it  properly  and  in  time, 
and  restores  or  offers  to  restore  what  he  received,  the  title 
revests  in  the  seller,  and  the  purchaser  may  recover  back 
what  he  paid  upon  the  purchase  or  what  he  gave  in 
exchange.  It  is  altogether  different  from  the  case  of  an. 
article  taken  on  trial  with  the  right  to  return  at  the  mere 
option  of  the  purchaser.  In  such  case,  the  bargain  is  not 
complete  until  the  trial  is  made  and  the  option  exercised, 
suid  no  title  vests.  But  the  right  of  rescission,  from  its 
very  nature,  implies  a  complete  bargain,  and  a  title  vested 
;u  the  party  rescinding.  The  right  to  return  or  rescind 
I'.ere  was  fixed  by  the  agreement  of  the  parties  in  which 
:vach  was  interested,  had  the  right  equally  to  be  heard. 
These  views  are  decisive  of1  the  question  before  us. 

The  defendant  could  not  have  maintained  an  action  to 

recover  the  possession  of  the  mare  which  he  let  the  plain- 

iff  have,  without  first  restoring  or  offering  to  restore  all 

bat  he  had  received  in  exchange  for  it.   If  he  had  made  such 

ffer,  the  plaintiff  would  have  had  an  opportunity  to  decide 

or  himself,  as  he  had  a  right  to  do,  whether  he  would 

•  ccept  the  offer,  or  leave  the  defendant  to  his  legal  remedy. 

He  might  think  the  contingency  had  not  arisen  which,  by 

i  'ie  terms  of  the  contract,  gave  the  defendant  a  right  to 

i  escind,  or  that  the  mare  which  he  let  the  defendant  have, 

had  been  injured  by  his  fault  or  negligence.     If,  for  these 
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reasons,  though  unfounded,  or  for  any  other  satisfactory 
to  him,  he  preferred  to  retain  possession  of  the  mare,  and 
leave  the  defendant  to  his  action,  it  was  competent  for  him 
to  do  so.  The  title  to  the  mare  passed  to  the  plaintiff  by 
the  original  exchange,  and  the  defendant's  right  to  rescind 
springs  exclusively  from  the  contract,  which,  in  this  respect, 
is  in  the  nature  of  an  agreement  by  the  plaintiff  to  sell  the 
ruare  to  the  defendant  on  the  happening  of  the  specified 
contingency.  If  the  defendant  can  avail  himself  of  the 
right  of  rescission  in  the  mode  adopted  by  him,  and  thus 
transfer  the  title  from  the  vendor  to  himself,  it  seems  to 
follow  that  in  every  case  of  an  executory  contract  for  the 
sale  of  personal  property,  the  vendee  may  compel  its  per- 
formance, by  seizing  and  carrying  away  the  property  from 
the  possession  of  the  vendor,  and  subsequently  tendering 
him  the  purchase  money. 

The  mare  and  the  note  which  the  defendant  returned, 
were  not  delivered  to  the  plaintiff  personally,  but  were  left 
in  his  absence,  at  his  father's  house,  where  he  resided,  and 
it  does  not  appear  that  he  accepted  them,  or  in  any  manner 
treated  them  as  his. 

I  do  not  think  these  ex  parte  acts  of  the  defendant  were 
sufficient  to  divest  the  plaintiff  of  his  title  to  the  mare 
which  he  acquired  by  the  exchange. 

It  seems  to  me  equally  clear  that  the  defendant  was 
bound  to  pay  or  tender  the  sum  which  the  plaintiff  paid 
for  him  to  his  creditor,  Horace  Stoddard,  and  that  the 
tender  after  suit  brought  was  unavailing. 

The  jury  were  instructed  that  such  payment  or  tender 
was  not  necessary,  for  the  reason  that  the  plaintiff's  agree- 
ment to  pay  the  defendant  was  void  by  the  statute  of 
frauds.  This  ruling  assumes  that  the  agreement  was  unex- 
ecuted, but  even  on  that  hypothesis  it  seems  to  me  erro- 
neous. 

The  evidence  shows  that  at  the  time  of  the  trade,  the 
defendant  was  indebted  to  the  plaintiff's  brother,  Horace 
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Stoddard,  for  repairing  a  wagon  ;  that  the  plaintiff  agreed, 
as  a  part  of  the  trade,  to  pay  the  debt,  if  it  did  not  exceed 
one  dollar  ;  that  immediately  after  making  the  agreement, 
the  parties  went  together  to  the  shop  of  Horace  Stoddard, 
to  ascertain  the  amount ;  that  they  informed  him  they  had 
agreed  to  trade  horses,  and  the  plaintiff  told  him  that  he 
was  to  pay  the  debt  as  a  part  of  the  "  boot-money,"  and 
that  Horace  could  look  to  him  for  pay ;  that  Horace  charged 
it  to  the  plaintiff;  and  that  the  parties  shortly  after  ex- 
changed horses. 

By  an  arrangement  between  the  three,  the  debt  due  from 
the  defendant  to  Horace  Stoddard  was  extinguished  at  the 
request  of  the  plaintiff,  in  consideration  whereof  the  plain- 
tiff agreed  with  Horace  to  pay  it,  and  the  plaintiff,  by  as- 
suming the  debt,  must  be  considered  as  having  paid  that 
amount  to  the  defendant.  (5  T.  R.,  174  ;  Wilson  agt.  Coup- 
land,  5  Barn.  #  Jlld.,  228  ;  Heaton  agt,  Angin,  7  JV.  H., 
397.)  And  the  plaintiff's  undertaking  is  not  to  pay  the 
debt  of  a  third  person,  within  the  meaning  of  the  statute 
of  frauds.  (4  Cow.,  432  ;  2  Den.,  45  ;  3  Barb.,  209  ;  6  Duer, 
564;  2  Bosw.,  392;  19  Barb.,  258;  23  Barb.,  610,  S.  C. 
affirmed-,  21  JV.  I'.  R.,  412.) 

But  the  agreement  was  not  unexecuted.  It  appeared  by 
the  defendant's  showing,  that  the  plaintiff  had  in  fact  paid 
the  debt  to  Horace  Stoddard,  by  making  a  turn  with  him, 
before  the  defendant  tendered  him  the  amount. 

I  think  there  should  be  a  new  trial,  costs  to  abide  the 

• 

event. 
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SUPREME  COURT. 

WILLIAM  J.  SHERWOOD  agt.  JACOB  J.  BARTON,  JAMES  FRANCE 
and  JEREMIAH  S.  LANE. 

Where  a  promissory  note  is  given  by  a  partnership  firm  to  one  «f  the  members  of 
the  firm  for  money  Advanced  to  the  firm,  the  transfer  of  the  note  by  th«  payee, 
after  maturity,  does  not  prevent  the  bona  Jide  holder  for  value  from  recovering 
thereon  against  the  firm ;  although  it  may  be  subject  to  any  off-set  the  firm  may 
have. 

New  York  General  Term,  March,  1862, 

THIS  action  was  commenced  on  the  9th  day  of  August, 
1859,  by  the  plaintiff,  to  recover  the  amount  of  a  promis- 
sory note,  dated  June  1,  1857,  made  by  the  defendants  as 
copartners,  in  their  firm  name  of  Barton,  France  &  Co.,  for 
two  thousand  dollars  and  interest,  payable  eleven  months 
after  date,  to  the  order  of  Jeremiah  S.  Lane,  one  of  the 
makers. 

The  answer  of  the  defendants,  Barton  &  France,  was 
served  on  the  plaintiff's  attorney,  September  16,  1859. 

The  reply  was  served  on  defendants'  attorneys  on  Sep- 
tember 19,  1859. 

The  defendant,  Lane,  did  not  appear  in  the  action. 

On  the  6th  day  of  June,  1860,  the  cause  was  referred  to 
Hamilton  W.  Robinson,  Esq.,  as  sole  referee,  to  hear  and 
determine  the  issue  therein. 

On  the  20th  day  of  June,  1860,  the  parties  appeared 
before  said  referee,  attended  by  their  respective  counsel  and 
proceeded  with  the  reference, 

At  the  conclusion  of  the  trial  the  referee  made  his  report 
as  follows : 

To  the  justices  of  the  supreme  court :  In  pursuance  of  an 
order  made  in  the  above  entitled  action,  by  which  it  was 
referred  to  me  to  hear  and  determine  the  same,  I  do  report : 

That  I  have  been  attended  by  the  counsel  for  the  plain- 
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tiff  and  defendants,  Barton  &  Prance,  and  having  heard  the 
proofs  oifered  by  them,  do  find  as  matters  of  fact : 

That  at  the  time  of  making  the  promissory  note  in  the 
complaint  mentioned,  the  defendants  were  copartners  to- 
gether, doing  business  under  the  firm  name  of  Barton, 
France  &  Company,  and  were  each  entitled  to  share  equally 
in  the  losses  and  profits. 

That  said  note  was  made  and  executed  by  said  firm  to 
the  said  Jeremiah  S.  Lane,  one  of  said  defendants,  for 
money  advanced  by  him  to  said  firm,  of  which  he  was  a 
member. 

That  said  firm  was  dissolved  on  or  about  the  eighth  day 
of  June,  1859,  and  said  note  subsequentlyr  in  July  or 
August,  1859,  and  after  it  had  matured,  was  indorsed  and 
transferred  by  said  Lane  to  the  plaintiff,  who  is  the  owner 
of  all  the  interest  said  Lane  then  had  therein. 

That  at  the  time  of  such  transfer  the  affairs  of  said 
copartnership  had  not  beenT  nor  have  they  since  been, 
adjusted  or  settled,  and  the  amount  of  credit  to  which  said 
•  Lane  was  entitled  by  reason  of  the  advance  to  his  said  firm 
of  the  amount  represented  by  said  note  constituted  only 
one  of  numerous  items  of  debt  and  credit  remaining  to 
be  adjusted  and  settled  upon  an  accounting  with  hia 
copartners  in  respect  to  the  affairs  of  said  copartnershipr 
and  there  are  assets  thereof  which  still  remain  uneolleeted 
and  undisposed  of. 

And  I  do  further  find  as  matter  of  law,  that  the  plaintiff 
cannot  recover  the  amount  of  said  promissory  note,  or 
any  part  thereof,  from  the  defendants,  Barton  &  France,  or 
either  of  them,  and  that  the  complaint  ought  to  be  dismissed 
as  against  them,  and  I  do  order  accordingly.  All  which  is 
respectfully  submitted.  H.  W.  ROBINSON,  Referee. 

New  York,  March  8,  1861. 

The  plaintiff  excepted  to  the  final  decision  and  findings 
of  the  referee  in  this  case  upon  matters  of  fact  as  follows : 

First. — The  plaintiff  excepts  to  the  decision  and  finding 
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of  the  referee  as  matter  of  fact,  that  the  promissory  note 
upon  which  this  action  was  brought,  was  executed  by  the 
firm  of  Barton,  France  &  Co.,  for  money  advanced  by  Lane 
to  said  firm. 

Second, — The  plaintiff  excepts  to  the  decision  and  find- 
ing of  the  referee  as  matter  of  fact,  that  the  amount  of 
credit  to  which  Lane  was  entitled  by  reason  of  the  advance 
by  him  to  said  firm  of  Barton,  France  &  Co.,  represented 
by  said  note,  constituted  only  one  of  numerous  items  of 
debit  and  credit  remaining  to  be  adjusted  upon  an  account- 
ing in  respect  to  the  affairs  of  the  copartnership, 

Third. — Plaintiff  excepts  to  the  finding  of  the  referee  as 
matter  of  fact,  that  there  were  assets  of  said  copartnership 
which  still  remain  uncollected  and  undisposed  of. 

The  plaintiff  excepts  to  the  finding  of  law  by  the  referee, 
as  follows : 

First. — The  plaintiff  excepts  to  the  decision  and  finding 
of  law  by  said  referee,  that  the  plaintiff  cannot  recover  the 
amount  of  said  promissory  note,  or  any  part  thereof,  from 
the  defendants,  Barton  &  France,  or  either  of  them. 

Second. — The  plaintiff  excepts  to  the  finding  of  law  by 
said  referee,  that  the  complaint  in  this  action  be  dismissed 
as  against  defendants,  Barton  &  France, 

Third. — The  plaintiff  excepts  to  the  decision  of  law  by 
the  referee,  that  the  plaintiff  is  a  mere  assignee  of  the  note, 
and  stands  in  no  better  position  than  Lane,  the  payee,  and 
also  excepts  to  the  decision  that  the  action  is  to  be  regarded 
as  if  brought  by  Lane,  and  that  it  is  a  defence  that  Lane 
was  a  partner  of  Barton  &  France,  and  was  bound  to  con- 
tribute, and  that  the  affairs  of  the  partnership  was  unset- 
tled, and  that  the  note  was  given  by  the  firm  in  the  course 
of  the  firm  business, 

Fourth. — The  plaintiff  excepts  to  the  decision  of  the 
referee,  that  the  offset  set  up  in  the  answer  should  be 
allowed,  and  that  the  note  was  mere  evidence  of  a  credit 
on  the  partnership  books  to  its  amount. 


536        NEW  YORK  PRACTICE  REPORTS. 


Sherwood  agt.  Barton. 


Fifth. — The  plaintiff  excepts  to  the  decision  of  the 
referee,  that  no  adjustment  of  the  rights  of  the  parties  can 
be  had  in  this  suit,  and  the  plaintiff  excepts  to  each  and 
every  of  the  findings  of  law  by  said  referee. 

April  26,  1861.  D.  G.  WILD,  Pltf's  Atfy. 

The  following  opinion  was  given  by  the  referee  : 

This  action  was  commenced  in  August,  1859,  against  the 
defendants,  as  joint-makers  of  a  promissory  note  for  $2,000, 
dated  June  1,  1857,  payable  to  the  order  of  Jeremiah  8. 
Lane,  one  of  the  defendants,  and  by  him  indorsed  and 
transferred  to  the  plaintiff  about  the  time  the  suit  was 
instituted. 

The  note  in  question  was  signed  in  the  name  of  Barton, 
France  &  Co.,  under  which  style  the  defendants  then  trans- 
acted business  as  copartners,  and  continued  to  do  so  till 
the  8th  day  of  June,  1859,  when  the  copartnership  was 
dissolved.  The  note  was  given  to  Lane  by  his  firm  for 
money  he  had  paid  into  the  concern,  and  was  indorsed  and 
transferred  by  him  to  the  plaintiff  after  the  dissolution,  and 
about  the  time  of  the  commencement  of  the  action,  in  ex- 
change for  plaintiff's  note,  for  an  equal  amount.  The 
defendants,  Barton  &  France,  defend  this  suit,  claiming 
that  no  action  can  be  maintained  against  them  by  the 
plaintiff,  because  he  took  the  note  from  Lane  long  after  its 
maturity,  and  while  it  existed  as  a  mere  memorandum 
between  the  partners  of  a  debt  due  to  Lane  from  the  firm 
to  which  he  was  bound  to  contribute,  and  if  otherwise, 
that  it  was  liable  to  a  set-off  to  the  amount  with  which 
Lane  stood  charged  on  the  books  of  the  firm,  or  to  equita^ 
ble  set-off  for  such  amount  as  he  should  be  found  to  be 
otherwise  indebted  to  his  copartners  upon  a  final  account- 
ing in  respect  to  the  copartnership  business.  It  is  a  well 
established  principle  of  law,  that  one  partner  cannot  sue 
his  co-partners  for  labor  performed,  or  money  expended  for 
the  co-partnership,  or  upon  any  contract  he  may  have  per- 
sonally entered  into  with  his  firm,  because  he  is  bound, 
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jointly  with  the  others,  to  contribute  towards  the  discharge 
of  all  the  common  obligations  of  the  firm.  (Story  on  Part., 
p.  221.)  He  cannot  be  both  plaintiff  and  defendant  to  the 
record  in  the  same  action,  and  his  only  remedy  for  a  recov- 
ery of  what  is  due  him  is  by  a  bill  in  equity  for  an  account- 
ing as  to  the  partnership  transactions  and  adjustments  of 
the  respective  claims  and  debts  of  all  the  partners.  This 
rule  is  not  one  of  mere  convenience,  but  is  based  upon  the 
rights  of  the  partners  in  the  partnership,  since,  notwith- 
standing any  advances  or  contributions  one  may  have  made 
for  the  firm  beyond  his  proportion,  he  has  no  claim  directly 
against  his  co-partners,  in  respect  to  any  particular  trans- 
actions, nor  until  all  just  allowances  have  been  made  also 
to  them,  and  a  balance  established  in  his  favor,  for  which 
he  must  first  look  to  the  joint-stock  for  his  reimbursement, 
and  can  only  have  judgment  over  against  his  partners  for 
their  contributive  share  of  his  losses  when  that  fund  has 
been  exhausted. 

While  the  rights  and  remedies  of  co-partners  as  between 
each  other  are  thus  limited  and  defined,  it  is  equally  clear 
that  the  assignee  of  the  claims  of  one  of  the  partners  upon 
his  firm  upon  any  contract  or  obligation  of  the  firm  is,  at 
best,  substituted  to  the  rights  of  his  assignor,  and  takes 
subject  to  all  defences,  legal  or  equitable,  that  exists 
against  his  demand.  A  promissory  note  or  bill  of  exchange 
drawn  or  accepted  by  the  firm  in  favor  of  one  of  the  part- 
ners, does  not,  however,  for  that  reason,  lose  the  negotiable 
character  that  such  instruments  possess  under  the  law 
merchant,  and  a  bonafide  holder  for  value,  without  notice 
of  any  other  defect  or  even  with  notice  that  all  the  co-part- 
ners had  not  assented  to  the  giving  of  the  note  where  it 
was  given  in  the  business  of  the  firm  and  for  value,  is  enti- 
tled to  recover  against  the  firm  upon  any  such  negotiable 
instrument  where  he  has  received  it  before  maturity. 
Smith  agt.  Lusher,  5  Cow.  688.) 

But  a  person  receiving  from  a  partner  a  promissory  note 
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of  his  firm,  after  it  had  matured,  acquires  no  such  rights. 
He  is  a  mere  assignee,  and  stands  in  no  better  condition 
than  did  the  partner  from  whom  he  received  it,  and  the 
instrument  is  liable  to  all  the  defences  that  would  exist 
against  it  in  an  action  brought'tipon  it  by  such  partner. 

Applying  these  principles  to  the  present  case,  the  defend- 
ants, Barton  &  France,  have  a  right  to  regard  this  action 
in  the  same  respect  as  if  brought  against  them  by  the 
defendant  Lane.  To  such  a  claim  it  would  be  a  perfect 
defence,  as  proven  in  this  case,  that  he  was  their  partner, 
and  that  the  note  had  been  given  him  by  their  firm  in 
course  of  their  business ;  that  it  was  a  debt  to  which  he 
was  bound  to  contribute,  and  that  the  affairs  of  the 
copartnership  were  unsettled. 

These  facts  are  equally  a  defence  to  the  present  action. 

The  plaintiff's  counsel  refers  to  a  number  of  cases  in 
which  attempts  to  establish  an  equitable  set-off  or  defence 
to  notes  or  bills  have  been  successfully  resisted  and  over- 
ruled, because  there  no  connection  existed  between  the 
transactions  or  demands.  (See  Keep  agt.  Lord,  2  Duer,  78, 
and  cases  cited;  Cummings  agt.  Morris,  2  Bos.,  560;  3 
Kent's  Corn.,  §th  ed.,  120,  and  cases  cited  in  note;  Schermer- 
korn  agt.  Jinderson,  2  Barb.  S.  C..  584.)  But  no  such 
objection  exists  to  the  present  defence;  the  note  in  suit 
was  given  with  reference  to  the  copartnership  transactions, 
and  was  held  by  the  defendant  Lane  at  the  time  he  trans- 
ferred it  to  the  plaintiff,  as  a  mere  evidence  of  his  being 
entitled  to  a  credit  to  its  amount  in  the  copartnership 
books.  It  formed  but  a  part  of  those  transactions,  and 
was  not  entitled  to  any  higher  consideration  than  any 
other  separate  credit  given  by  any  other  of  the  copartners 
to  the  firm.  There  must  be  a  settlement  and  adjustment 
of  the  claims  of  each  copartner  against  the  firm  in  the 
manner  prescribed  by  the  well  established  rules  of  law, 
before  it  can  be  definitely  determined  what  were  the  rights 
of  either  partner  in  the  copartnership  assets  or  against 
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his  respective  copartners.  In  that  proceeding  he  would 
only  be  entitled  to  a  several  and  not  a  joint  judgment 
against  his  copartners,  according  to  his  rights  as  to  each 
separately.  No  such  adjustment  of  the  rights  of  the  par- 
ties to  these  transactions  can  be  made  in  this  suit,  and  its 
claims  are  inconsistent  with  any  relief  that  could  be  right- 
fully accorded  to  the  plaintiff  or  his  assignor. 

For  these  reasons,  I  am  of  the  opinion  that  this  suit 
cannot  be  maintained  against  the  defendants  Barton  & 
France,  and  that  the  complaint  should  be  dismissed  as 
against  them. 

Fr^om  the  judgment  entered  on  the  report  of  the  referee, 
the  plaintiff  appealed  to  the  general  term. 

D.  G.  WILD,  attorney,  and 

SIDNEY  S.  HARRIS,  counsel  for  plaintiff. 

1.  The  plaintiff  was  entitled  to  recover  on  the  note  in 
suit  against  all  the  defendants  : 

I.  The  note  was,  before  it  was  transferred,  valid  within 
the  statute  of  Anne.     (1  R.  L.,  151,  R.  S.]    1  R.  S.,  769; 
3  Hill,  112;    Smith  agt.  Lusher,  5  Cowen,  688.)] 

It  was  not  payable  out  of  a  particular  fund,  nor  on  a 
contingency.  (Smith  agt.  Lusher,  5  Cow.,  693  and  709.) 

II.  After  it  was  indorsed  it  was  a  perfect  note  within  the 
statute,  and  was  in  form  and  effect  the  same  as  an  inland 
bill  of  exchange.     (Smith  agt.  Lusher,  5  Cow.,  693  and  709, 
and  cases  there  cited.) 

This  is  conceded  by  the  referee  in  his  opinion,  folio  87 
of  case. 

III.  The  answer  concedes  the  validity  of  the  note,  and 
contains  only  two  defences  :  1.  That  the  plaintiff  is  not  the 
party  in  interest;    2.  An  off-set.     It  is   too  late  for  the 
defendants  to  say  there  can  be  no  recovery  on  the  note. 

IV.  The  decision  of  the  referee  was  based  solely  on  two 
grounds : 
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First.  That  Lane,  the  payee,  being  one  of  the  makers, 
could  not  have  maintained  an  action  on  the  note,  and  that 
the  plaintiff  having  taken  the  note  after  maturity,  received 
it  subject  to  this  legal  inability  of  the  payee  to  sue  upon 
it,  and  therefore  could  not  maintain  an  action  against 
himself. 

This  conclusion  is  founded  upon  an  erroneous  application 
of  the  principles  governing  the  case  : 

a.  It  may  be  granted  for  the  purpose  of  the  argument, 
that  Lane  could  not  have  maintained  an  action  at  law  on 
the  note,  still  it  does  not  follow  that  an  indorser  could  not. 

The  note  is  a  promise  by  three  persons  acting  as  one 
body,  to  pay  a  sum  certain  to  the  order  of  one  of  their 
number.  Such  a  case  cannot  be  distinguished  in  principle 
from  the  case  of  a  note  made  by  a  firm  payable  to  its  own 
order.  In  the  latter  instance,  the  firm  as  payees  could  not 
maintain  an  action,  but  an  indorsee  could.  The  plaintiff 
in  this  case  is  not  in  a  worse  position.  The  principle 
sought  to  be  applied  in  both  cases  is,  that  partners  cannot 
sue  themselves. 

b.  The  objection  that  the  note  was   transferred  after 
maturity  is  not  available  as  a  defence.     The  plaintiff's  title 
is  just  as  valid  as  if  taken  before  maturity. 

In  Smith  agt.  Lusher,  the  plaintiff  had  notice  of  all  the 
circumstances  attending  the  making  of  the  note,  and  was 
in  no  better  position  than  he  would  have  been  had  he 
taken  the  note  after  maturity ;  but  the  supreme  court  held 
the  plea  of  notice  bad.  (Smith  agt.  Lusher,  693-4.) 

This  point  was  decided  in  Davis  agt.  Briggs,  39  Maine, 
304. 

c.  The  fallacy  of  the  argument  of  the  respondents  is  in 
assuming  that  an  indorsee  is  in  the  same  condition  as  the 
payees.     This  arises  from  an  attempt  to  apply  to  this  case 
principles    applicable   solely   to    partners    in   partnership 
affairs. 

The  suit  is  on  a  note,  which  was  a  distinct,  independent 
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transaction,  and  the  statute  and  law  merchant  furnish  the 
rules  which  govern  it.  Whatever  might  be  the  rights  of 
the  plaintiff  as  assignee  of  Lane's  interest  in  a  contract  of 
the  firm,  he  can,  as  the  indorsee  of  a  negotiable  instru- 
ment, recover.  (Smith  agt.  Lusher,  5  Cow.,  109.) 

That  an  indorsee  can  recover  on  a  note  made  by  a  firm 
to  the  order  of  one  of  its  members,  whether  taken  before 
or  after  maturity,  has  been  decided  in  nearly  every  state 
since  the  case  of  Smith  agt.  Lusher.  (Hazlehurst  agt.  Pope, 
2  Stewart  £f  Port.,  259  ;  Bonnaffu  agt.  Fanner,  6  Smedes  #• 

Marsh,  212;  Davis  agt.  Briggs,  39  Maine,  304;  ,  11 

Metcalf,  398;  Temple  agt.  Seaver,  11  Gushing,  314.) 

This  is  so,  whether  the  partnership  accounts  are  settled 
or  not.  (Davis  agt.  Briggs.} 

It  is  customary  for  firms  to  draw  notes  to  their  own 
order  or  one  of  the  firm,  and  no  one  can  doubt  their 
validity  in  the  hands  of  an  indorsee. 

Second.  The  other  ground  upon  which  this  case  was 
decided  is,  that  the  partnership  affairs  were  unsettled,  and 
that  the  plaintiff  took  the  note  subject  to  all  equities 
between  Lane  and  his  co-partners.  The  above  proposition 
assumes  that  the  simple  fact  the  partnership  affairs  were 
unsettled,  to  be  an  equity  following  the  note  into  the 
plaintiff's  possession  constituting  a  defence.  This  we  deny. 

The  unsettled  state  of  the  partnership  affairs  is  not  a 
defence.  (Davis  agt.  Briggs,  39  Maine,  304  ;  II  Met.,  398.) 

The  note  is  a  partnership  transaction,  made  distinct 
from  other  firm  transactions,  by  the  giving  of  the  note 
itself.  (Cases  above  cited;  also  cases  under  sub.  e.) 

a.  It  does  not  appear  that  the  partnership  assets  are 
insufficient  to  pay  the  firm  debts.  Some  of  the  firm  claims 
are  still  unsettled  and  a  few  debts  unpaid,  amounting  to 
about  $60.  These  facts  are  found  by  the  referee,  (fol.  42.) 

The  presumption  is,  that  there  was  sufficient  property 
to  pay  the  debts,  unless  the  contrary  is  shown.  (Smith 
agt.  Lusher,  5  Cowen,  694.) 
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This  is  not  therefore  a  case  for  contribution,  as  it  does 
not  appear  that  either  partner  has  paid  a  debt  of  the  firm 
with  his  individual  funds. 

The  question  of  contribution  cannot  arise  in  regard  to 
debts  due  by  the  firm  to  its  members,  as  each  then  pays  his 
individual  share  of  the  indebtedness. 

It  is  very  clear  that  upon  the  plaintiffs  recovering  a 
judgment  on  the  note  in  suit,  it  would  not  necessarily  fol- 
low that  the  question  of  contribution  would  arise. 

It  is  immaterial  whether  there  will  be  a  necessity  for 
contribution  unless  one  of  Lane's  co-partners  had  a  claim 
against  him  for  contribution  at  the  time  this  note  was  trans- 
ferred— it  is  no  defence. 

The  plaintiff  took  the  note,  subject  only  to  such  equities 
as  there  were  at  the  time  of  its  transfer.  (Elwell  agt. 
Dodge,  33  Barb.  336.) 

b.  There  were  no  equities  which  attached  to  this  note 
in  the  plaintiff's  hands.  The  firm  had  not  then  dissolved. 
The  partnership  was  in  existence,  and  the  ultimate  possi- 
bility of  its  insolvent  condition  was  not  an  equity. 

Had  the  note  been  payable  to  the  order  of  the  firm, 
equities  between  themselves  growing  out  of  their  partner- 
ship relations,  could  not  have  been  a  defence,  nor  is  it  in 
this  case. 

If  the  note  took  its  negotiable  character  when  delivered 
to  this  plaintiff,  he  is  one  of  the  original  parties,  and  only 
such  equities  as  may  exist  between  the  defendants  and  the 
plaintiff  can  be  considered.  (Smith  agt.  Lusher,  5  Cow. 
693.) 

2.  If  the  note  was  invalid  as  a  negotiable  instrument, 
still  thfc  defendants  were  liable  for  the  consideration  of  the 
note. 

I.  In  an  action  on  a  note,  the  plaintiff  may  recover  its 
consideration,  although  void  upon  equitable  grounds,  even 
if  the  suit  is  in  form  of  an  action  at  law.  (The  Oneida 
Bank  agt.  The  Ontario  Bank,  21  JV.  F.,  490,  499.) 
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II.  The  transfer  of  the  note  to  the  plaintiff  operated  as 
an  assignment  to   him   of  the   indebtedness  of  the  firm, 
which  was  the  consideration  of  the  note. 

The  plaintiff  became  the  legal  and  equitable  owner  of 
the  claim  against  the  firm,  and  the  defendants  were  equi- 
tably liable  whatever  the  form  of  action.  (T/ie  Oneida 
Bank  agt.  The  Ontario  Bank,  21  JV.  F.,  490,  503.) 

III.  It  must  be  conceded   that'  Lane  could  have  main- 
tained a  suit  in  equity.     (Smith  agt.  Lusher,  supra.) 

The  plaintiff  has  the  same  remedy.  The  note  would  be 
evidence  of  the  firm  indebtedness. 

The  case  of  The  Oneida  Bank  agt.  The  Ontario  Bank, 
(supra)  goes  the  entire  length  of  sustaining  this  action 
upon  equitable  grounds.  It  was  claimed  there  that  the 
drafts  were  void.  In  both  cases  the  plaintiff  was  entitled 
to  recover  the  consideration.  The  action  was  on  the 
drafts.  The  court  held  the  plaintiff  entitled  to  recover. 

IV.  The    evidence    of  the    defendants   established    no 
defence,  by  way  of  set-off  or  counter-claim. 

First.  There  could  be  no  counter-claim  in  such  a  case. 
(Cummings  agt.  Morris,  3  Bos.) 

Second.  Nor  could  a  set-off  be  allowed,  as  there  was  no 
proof  that  the  firm  was  insolvent.  (Cummings  agt.  Morris, 
supra.) 

3.  The  evidence  introduced  for  the  purpose  of  showing 
an  agreement  to  set  off  against  the  note  moneys  received 
by  Lane  from  the  firm,  was  erroneously  admitted. 

4.  The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs. 

E.  W.  DODGE,  for  defendants. 

The  transfer  of  the  promissory  note  of  $2,000  to  the 
plaintiff,  by  Lane,  was  made  after  maturity,  and  evidently 
with  the  intention  of  avoiding  the  off-set  which  existed  in 
favor  of  Barton,  France  &  Company.  As  a  member  of  the 
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firm  of  Barton,  France  &  Company,  Lane  could  not  sue 
himself,  hence  the  expedient  of  a  shift  of  the  note  to  his 
brother-in-law,  who,  for  his  trouble,  expected  that  Lane 
would  allow  him  a  "  decent  per  centage  out  of  the  pro- 
ceeds." (Case,fol.  24.) 

The  bill  of  exceptions,  as  made  by  the  plaintiff,  does  not 
show  the  amount  of  Lane's  indebtedness  to  the  firm, 
although  it  appears  that  evidence  upon  that  branch  of  the 
case  was  given.  (Case,  fol.  40.)  Lane  could  not  bring  an 
action  at  law  upon  the  promissory  note,  nor  could  he  take 
any  proceedings  to  enforce  collection  without  submitting 
to  an  accounting  with  his  partners.  A  transfer  of  the  note 
after  maturity  would  confer  no  higher  right  upon  the  plain- 
tiff. And  as  between  the  plaintiff  and  Barton  and  France, 
there  could  be  no  accounting.  No  judgment  for  any 
balance  due  Barton  and  France,  or  either  of  them,  could 
be  rendered  against  the  plaintiff,  because  he  was  not  liable 
to  contribution,  nor  against  Lane,  because  he  is  merely  a 
co-defendant  in  the  action.  Hence  the  rule  is  as  stated  by 
the  referee,  that  no  action  can  be  maintained  by  the  plain- 
tiff under  such  circumstances.  (See  Smith  agt.  Lusher,  5 
Cow.  Rep.,  688  ;  Story  on  Partnership,  page  221.) 

By  the  court,  INGRAHAM,  P.  Justice.  This  action  is 
brought  upon  a  note  made  by  a  firm  to  one  of  its  members, 
for  money  advanced  by  such  partner  to  the  firm.  The  note 
was  indorsed  by  the  payee  to  the  plaintiff. 

The  referee  held,  that  inasmuch  as  the  payee  being  one 
of  the  partners,  could  not  maintain  an  action  against  the 
firm,  that  therefore  the  holder  could  not  recover  when  it 
was  properly  transferred  by  the  payee,  except  in  the  case 
of  a  bonafide  holder  for  value. 

The  referee  also  found  that  the  plaintiff  took  the  note 
after  maturity. 

It  is  settled  that  a  partner,  on  such  a  note,  cannot  main- 
tain an  action  against  the  firm. 
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And,  it  is  equally  well  settled  that  the  holder  ma}7  main- 
tain an  action  where  such  a  note  is  transferred  before 
maturity  for  value.  (Smith  agt.  Lusher,  5  Cowen,  688.) 

The  only  question  in  this  case  remaining,  is  whether  the 
holder  may  not  recover  if  the  note  is  taken  after  maturity. 

It  must  be  remembered,  that  in  this  case,  the  defence  is 
not  to  the  consideration.  The  note  was  given  for  money 
actually  advanced  to  the  firm.  Its  validity  is  not  ques- 
tioned. In  the  hands  of  the  partner,  it  was  a  valid  secu- 
rity against  the  firm  for  the  face  of  it,  that  could  at  any 
time  have  been  enforced  by  the  partner  against  the  firm ; 
and  the  only  difficulty  was  as  to  the  remedy  to  which  the 
partner  must  resort  for  its  collection.  -He  could  not  main- 
tain an  action  at  law,  because  to  do  so  he  would  have  to 
sue  himself  with  other  partners,  and  would  have  to  resort 
to  a  court  of  equity  for  relief.  But  still  the  demand  would 
remain  a  valid  claim  on  his  part,  subject  only  to  be  dimi- 
nished by  indebtedness  on  his  part  to  the  firm,  if  it  should 
be  found  to  exist. 

In  the  case  cited  from  5  Cowen,  it  was  shown  that  the 
holders  of  the  note  had  knowledge  and  notice  before  taking 
it,  that  the  payee  from  whom  they  received  it  was  one  of 
the  firm.  This  destroyed  the  bona  fides  of  their  possession, 
so  far  as  notice  was  necessary  to  do  so.  It  might  have 
been  said  that  the  knowledge  of  this  fact  should  have  put 
them  on  their  guard,  and  they  should  not  have  taken  such 
a  note.  But,  the  chancellor  says,  "  as  the  facts  so  known 
did  not  invalidate  the  note  against  the  partners,  the  know- 
ledge of  those  facts  cannot  affect  the  claim  of  the  plain- 
tiffs." And  GOLDEN,  senator,  says  (p.  711),  "  Such  a  note 
in  the  hands  of  one  of  the  firm,  the  world  has  the  right  to 
regard  as  an  evidence  of  a  debt  due  from  the  firm  to  the 
partner  to  whom  it  is  given."  The  indorsee  is  justified  in 
taking  the  note,  although  he  may  know  and  see  upon  its 
face  that  his  indorser  is  one  of  the  firm,  and  when  the 
VOL,  XXIII,  35 
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indorsee  brings  the  action  there  are  no  technical  obstacles 
to  his  recovery. 

But  the  claim  of  the  plaintiff  is  only  in  accordance  with 
the  contract.  The  firm  promised  to  pay  a  sum  of  money 
received  by  them  from  their  partner,  to  him,  or  to  the  per- 
son he  might  order  to  receive  it.  By  the  indorsement,  he 
ordered  the  payment  to  be  made  to  the  plaintiff.  So  long 
as  the  defendants  have  no  objection  to  the  original  con- 
sideration, and  to  the  validity  of  the  note,  the  transfer  of 
it  to  the  plaintiff  made  the  firm  liable  to  him  for  the  amount 
of  it. 

It  may  have  been  subject  to  any  off-set  which  the  firm 
had,  but  no  such  defence  was  proved  ;  and,  in  the  absence 
of  such  proof,  the  defendants  cannot  avail  themselves  of 
the  defence,  that  if  this  note  had  been  the  property  of  the 
payee  his  remedy  was  by  another  form  of  action. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered  ; 
costs  to  abide  the  event. 


SUPREME  COURT. 
JCHN  J.  HEARD,  adminis'r,  &c.  agt.  JULIA  CASE  and  others. 

Construction  of  apparently  repugnant  clauses  'in  a  will. — It  is  a  rule  without 
exception,  and  which  is  not  subject  to  any  criticism,  that  the  testator's  intention 
is  to  be  observed,  when  it  can  be  collected  from  the  whole  will,  and  that  no  part 
of  the  will  is  to  be  rejected,  if  it  can  stand  consistently  with  the  residue,  and 
with  the  general  intention  disclosed  by  the  whole  instrument. 

The  testator,  by  his  will,  gave  to  his  widow  the  use,  occupation  and  income  of  all 
his  estate  both  real  and  personal,  during  her  natural  life.  He  then  gave  to  two 
grandsons  each  $2,000,  to  be  paid  to  them  when  they  arrived  at  the  age  of  twenty- 
one  years,  the  interest  to  be  applied  to  their  education  and  support,  in  such 
sums  and  at  such  times  as  their  guardian  might  think  proper,  and  the  principal 
to  be  paid  to  them  after  they  arrive  at  the  age  of  twenty-one,  or  at  the  discretion 
of  their  guardian ;  with  a  provision,  that  in  the  event  of  their  dying  before  they 
came  of  age,  so  that  if  either  leave  children,  such  children  to  take  their  father's 
(hare. 
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Held,  that  it  was  manifest  that  the  testator  intended  by  the  legacies  to  his  two 
grand  children,  to  provide  for  their  support  and  education  during  their  minority ; 
that  the  bequest  of  these  vested  legacies  to  the  grand-children,  with  express  time 
of  payment,  and  the  direction  to  apply  the  interest  in  the  meantime,  must  con- 
trol the  general  gift  of  the  life  estate  to  the  widow  and  constitute  an  exception  to 
it ;  so  that  these  legatees  are  entitled  to  the  interest  on  their  legacies  during  their 
minority,  and  to  the  principal  when  they  become  twenty-one,  although  the  widow 
may  still  be  living. 

The  testator  also  gave  to  the  widow  of  a  deceased  son  $250,  to  which  no  time  of 
payment  was  set,  held,  that  this  legacy  was  not  payable  uatil  the  determination 
of  the  life  estate  of  the  testator's  widow. 


Orange  Special  Term,  June,  1861, 

APPLICATION  to  the  court  for  the  construction  of  the  will 
of  Daniel  Case.  The  facts  will  fully  appear  in  the  opinion. 

EMOTT.  Justice.  The  rule  that  where  two  parts  or  clauses 
of  a  will  are  inconsistent  that  which  occurs  last  in  the 
instrument  must  prevail,  as  being  the  latest  expression  of 
the  testator's  mind  and  purpose,  is  in  a  great  measure  a 
technical  rule  of  construction,  and  is  not  always  adhered 
to.  Where  the  latter  portion  of  a  will  contains  specific 
directions  or  bequests,  apparently  inconsistent  with  a  pre- 
vious general  gift,  it  is  often  if  not  always  necessary  to 
qualify  the  latter  by  the  former,  in  order  to  effectuate  the 
manifest  intention  of  the  testator.  It  is  a  rule  without 
exception,  and  which  is  not  subject  to  any  criticism,  that 
the  testator's  intention  is  to  be  observed,  when  it  can  be 
collected  from  the  whole  will,  and  that  no  part  of  the  will 
is  to  be  rejected,  if  it  can  stand  consistently  with  the 
residue,  and  with  the  general  intention  disclosed  by  the 
whole  instrument.  In  the  present  case,  the  testator,  Daniel 
Case,  died  in  1857,  leaving  a  family  consisting,  so  far  as 
appears,  of  a  widow  advanced  in  life,  a  daughter  married, 
two  grand-children,  sons  respectively  of  a  decased  daughter 
and  son,  and  the  widow  of  such  son. 

Daniel  Case  left  a  will,  by  the  first  clause  of  which  he 
gives  to  his  widow,  the  defendant,  Julia  Case,  the  use, 
occupation  and  income  of  all  his  estate,  both  real  and  per- 
sonal, during  her  natural  life.  He  next,  and  immediately, 
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proceeds  to  give  to  bis  grandson  Jesse  A.  Case,  the  sum  of 
two  thousand  dollars,  to  be  paid  to  him  when  he  arrives  at 
the  age  of  twenty-one  years ;  the  interest  to  be  applied  to 
his  education  and  support,  in  such  sums  and  at  such  times 
as  his  guardian  may  think  proper,  and  the  principal  to  be 
paid  him  after  he  arrives  at  the  age  of  twenty-one,  or  at 
the  discretion  of  said  guardian.  Then  follows  a  similar 
bequest,  of  a  like  amount,  to  his  grandson  Daniel  C.  Budd. 
The  will  declares  that  these  bequests  are  to  revert  and  fall 
back  into  the  estate,  if  the  legatees  should  die  before  they 
arrive  at  majority,  and  the  testator  directs  the  guardians 
of  the  grand-children,  in  the  event  of  such  death,  to  pay 
over  all  moneys  in  their  hands  arising  from  principal 
or  interest  of  such  bequests,  to  the  testator's  daughter, 
Frances  J.  Anderson,  who  is  subsequently  made  the  resi- 
duary devisee  and  legatee.  This  direction  may  imply  that 
the  testator  considered  that  the  life  estate  of  his  widow 
would  be  determined  before  these  moneys  would  become 
payable  by  the  guardians  of  his  grand-children,  and  affords 
some  support  to  the  construction  that  none  of  the  legacies 
are  payable  until  the  death  of  the  widow.  But  the  tes- 
tator probably  reasoned  upon  natural  probabilities  and  the 
chances  of  human  life,  in  the  expectation  which  was  in  his 
mind  when  he  inserted  this  clause  in  his  will.  Besides, 
the  clause  is  qualified  by  a  subsequent  limitation,  which 
gives  the  share  of  each  child,  if  he  die  before  twenty-one, 
to  the  children  of  such  child,  if  he  leave  any,  and  only  in 
the  event  of  the  death  of  either  without  issue,  to  the  resi- 
duary legatee. 

After  the  clauses  which  have  now  been  adverted  to,  fol- 
lows an  absolute  bequest  to  Nancy,  widow  of  the  testator's 
son  Jesse,  of  two  hundred  and  fifty  dollars,  to  which  no 
time  of  payment  is  set.  Then  comes  the  residuary  devise 
and  bequest  of  all  the  estate  after  the  death  of  the  widow, 
to  the  testator's  daughter,  Frances  J.  Anderson,  in  fee. 
The  testator  adds  the  clause  which  I  have  mentioned,  mod- 
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ifying  the  bequest  to  his  residuary  legatee  of  the  amount 
given  to  his  grandsons,  in  the  event  of  their  dying  before 
they  came  of  age,  so  that  if  either  leave  children,  such 
children  are  to  take  their  father's  share.  This  is  all  which 
the  will  contains,  except  the  appointment  of  executors. 

It  is  manifest  that  the  testator  intended,  by  his  legacies 
to  his  two  grand  children,  to  provide  for  their  support 
during  their  minority,  and  their  education.  The  facts 
admitted  by  the  pleadings  as  to  the  situation  of  the  family, 
go  to  strengthen  this  conclusion ;  but  the  inference  is  irre- 
sistible from  the  will  itself.  The  interest  of  the  legacies  is 
directed  to  be  applied  to  the  education  and  support  of  the 
minors,  in  such  sums  and  at  such  times  as  their  guardians 
should  think  proper,  during  their  minority,  while  the  prin- 
ciple is  to  be  paid  to  them  when  they  become  twenty-one 
years  of  age. 

If  the  construction  contended  for  by  the  widow  be  cor- 
rect, this  intention  must  have  been  entirely  disappointed, 
unless  she  should  have  happened  to  die  very  speedily  ;  and 
according  to  the  fact  as  it  has  turned  out,  and  the  ordinary 
probabilities  of  life,  it  has  been  defeated,  and  will  continue 
be  of  no  effect  for  at  least  a  considerable  period,  and  that 
the  period  in  which  the  children  are  likely,  if  at  all,  to  be 
in  need  of  their  ancestor's  bounty.  On  the  other  hand,  if 
we  hold  these  legacies  to  be  given  out  and  out,  and  taken 
from  the  widow's  interest  in  the  estate,  still  that  will  not 
defeat  the  provision  for  her.  The  two  clauses  are  not  re- 
pugnant altogether,  but  that  for  the  benefit  of  the  children 
is  inconsistent,  so  far  as  it  goes,  with  the  literal  import  of 
the  legacy  to  the  widow. 

The  courts  have  gone  a  great  way  in  construing  and  lim- 
iting clauses  in  wills  which  are  apparently  repugnant,  and 
effectuating  the  intention  of  the  testator,  in  spite  of  the 
apparent  contradiction.  In  Sherrvt  agt.  Bentley,  (2  Myl. 
4"  K.,  149,)  after  certain  legacies,  there  was  a  devise  of  all 
the  testator's  real  and  personal  estates  "  unto  his  wife,  her 
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heirs,  executors,  administrators  and  assigns  forever."  The 
testator  directed  that  none  of  the  legacies  should  be  pay- 
able until  twelve  months  after  his  wife's  death.  He  then 
gave  some  other  legacies,  and  then  proceeded  to  devise  the 
residue  of  his  real  and  personal  estate  to  certain  o-ther  per- 
sons, to  be  equally  divided  among  them  at  the  decease  of 
his  wife.  Sir  JOHN  LEACH,  M.  R.,  and  after  him,  Lord 
BROUGHAM,  on  appeal,  held  that  the  will  must  be  construed 
to  give  the  wife  only  an  estate  for  life,  and  to  give  the  pro- 
perty over  to  the  persons  named  afterwards,  in  spite  of  the 
clear  and  even  technical  language  of  the  devise  to  the  wife. 
So  where  a  testator,  after  devising  the  whole  of  his  estate  to 
A.,  devises  Blackacre  to  B.,  the  latter  devise  is  to  be  read 
as  an  exception  to  the  first.  (Cutkbert  agt.  Lemprier,  3  M, 
fy  S.,  158.)  Authorities  of  similar  purport  might  be  accu- 
mulated, but  these  are  sufficient  to  show  the  manner  in 
which  the  courts  have  dealt  with  such  cases. 

Applying  such  principles  to  the  present  will,  the  result 
will  be  that  the  legacies  to  the  children  must  be  treated  as- 
exceptions  to  the  provision  for  the  wife.  Otherwise  the 
express  directions  of  the  testator  as  to  the  time  and  manner 
of  payment,  and  his  manifest  purpose  in  providing  for  hia 
grand  children  would  be  entirely  disappointed;  These 
legacies  are  given  for  a  declared  purpose,  and  there  is  a 
direction  as  to  the  application  of  the  fund,  which  is  as  ex- 
press and  specific  as  the  gift,  and  which  is  intended  to 
serve  that  purpose. 

The  legacies  to  the  grand  children  are  vested  and  abso- 
lute. The  gift  is  to  the  children,  payable  when  they  attain 
twenty-one,  and  the  interest  is  given  for  their  benefit  in 
the  meantime.  It  is  jnst  as  unqualified  in  terms,  and  as 
explicit  as  to  the  time  of  payment  as  the  devise  to  the 
widow.  This  feature  in  the  case  distinguishes  it  from  Bou- 
ditt  agt.  Young,  which  is  reported  before  Mr.  Baron  PRICE 
and  Lord  Ch.  PARKER,  in  9  Mod.,  93,  and  in  the  House  of 
Lords  in  5  Bro.  P.  C.r  54.  There,  after  a  general  gift  of 
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all  the  estate  to  the  wife  for  life,  there  was  a  legacy  to  a 
grandson  and  grand  daughter  when  they  attain  the  age  of 
twenty-one.  There  was  no  disposition  of  the  interest  in 
the  meantime,  nor  any  evidence  of  an  intention  to  provide 
for  their  support  or  education  by  the  fund.  Lord  Ch. 
PARKER  held  that  the  legacy  was  payable  at  the  majority 
of  the  legatees,  notwithstanding  the  widow  was  living.  His 
decree  was  reversed  in  the  House  of  Lords,  and  upon  the 
ground  that  the  legacy  was  contingent,  and  no  intention 
was  manifested  for  its  payment  during  the  life  estate.  The 
vesting  of  the  legacy  depended  upon  the  legatees'  attaining 
majority,  but  its  payment  upon  the  expiration  of  the  life 
estate.  There  is  no  opinion  reported  in  the  House  of 
Lords,  but  this  is  the  obvious  doctrine  of  the  case. 

The  case  of  Jldams  agt.  Clerke,  (9  Mod.,  154,)  which  is 
cited  by  the  plaintiff,  is  not  at  variance  with  the  views  I 
have  indicated,  A  testator  devised  specific  legacies  to  his 
grand  children  to  be  paid  at  their  respective  ages  of  twenty- 
one  years  or  days  of  marriage.  He  also  gave  other  specific 
legacies,  and  by  a  subsequent  clause  appointed  that  all  the 
legacies  in  his  will  be  paid  one  year  after  his  death.  The 
court  held  that  the  two  clauses  should  be  so  construed 
-as  not  to  be  repugnant,  and  that  the  discretion  for  the  pay- 
ment of  all  legacies  one  year  after  the  testator's  death 
should  appH'  only  to  all  for  which  no  other  time  of  pay- 
ment was  set  This  is  an  application  against  the  legatees 
of  a  similar  principle  to  that  which  is  invoked  in  the  pre- 
sent case  m  their  favor,  or  rathev  the  immediate  effect  of 
the  rule  is  different  in  tlie  two  cases.  The  direction  for 
the  payment  of  the  legacies  at  twenty-one  in  the  present 
will,  together  with  the  direction  to  pay  interest  in  the 
meantime,  must  control  the  general  directions  to  defer  dis- 
tribution until  the  death  of  the  widow.  The  same  direc- 
tion in  the  case  in  9  Mod.  Reports^  prevented  the  legatee 
from  claiming  payment,  under  a  general  clause  which 
would  have  made  a  speedier  distribution.  I  do  not  collect 
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from  the  case  of  Thackeray  agt.  Hampson,  (2  Sim.  fy  Stu., 
214,)  which  was  also  cited  by  the  plaintiffs  counsel,  any- 
thing material  to  the  present  question. 

Upon  the  whole  I  am  of  opinion  that  the  bequest  of 
vested  legacies  to  the  grand  children,  with  express  time  of 
payment,  and  the  direction  to  apply  the  interest  in  the 
meantime,  must  control  the  general  gift  of  a  life  estate  and 
constitute  an  exception  to  it.  So  that  these  legatees  are 
entitled  to  the  interest  on  their  legacies,  during  their 
minority,  and  to  the  principal  when  they  become  twenty- 
one,  although  the  widow  may  still  be  living. 

The  legacy  given  to  Nancy  Case,  now  Nancy  Knight, 
presents  a  different  question.  The  testator  directs  no 
time  of  payment  of  this  legacy.  The  law  makes  such  a 
legacy  payable  at  the  expiration  of  a  year,  when  there  is 
no  intention  manifested  to  fix  a  different  time.  The  gen- 
eral bequest  of  the  income  of  all  the  estate  to  the  widow 
however  in  this  will,  imports  a  design  to  make  legacies 
which  are  to  come  out  of  the  fund,  payable  at  the  termina- 
tion of  the  life  estate.  In  the  case  of  the  grand  children 
this  is  controlled  by  the  manifest  design  to  give  them  the 
income  of  the  moneys  set  apart  for  their  use  immediately, 
and  by  the  express  direction  to  pay  them  the  principal  at 
their  majority.  The  legacies  must  either  be  treated  as 
exceptions  out  of  the  bulk  of  the  estate  given  to  the  widow, 
or  these  evident  intentions  of  the  testator  be  altogether 
defeated.  But  in  the  legacy  of  two'  hundred  and  fifty  dol- 
lars there  is  nothing  to  control  the  time  of  payment  fixed 
by  the  bequest  to  the  widow.  That  may  stand  and  the 
other  be  literally  observed.  I  am  of  opinion  that  this 
legacy  is  not  payable  until  the  determination  of  the  life 
estate. 

A  judgment  will  be  entered  in  accordance  with  these 
principles.  All  parties  will  have  their  costs  from  the 
fund. 


DIGEST 

OF    THE 

POHSTTS  OF  PRACTICE 

AND 

OTHER   IMPORTANT   QUESTIONS, 

CONTAINED  IN  THE  FOLLOWING  REPORTS  : 

23  Howard's  Pr.  R.;  35  Harbour's  R.  ;  and  from  No.  4,  Vol.  13, 
to  and  including  No.  1,  Vol.  14  of  Abbott's  R. 


ABATEMENT. 

,  The  death  of  a  sole  plaintiff  suspends 
all  further  proceedings  until  there  is  a 
revival  of  the  action  by  the  personal 
representatives  of  the  deceased,  so  that 
no  step  can  be  taken  until  the  action 
has  been  continued  by  the  order  of  the 
court.  And  a  dismissal  of  the  com- 
plaint, taken  by  default,  after  the 
death  of  such  plaintiff,  without  notice 
of  his  death,  is  irregular  and  will  be 
set  aside.  (Jarvis  agt.  Felch,  14 
Abb.,  46.) 


ADMIRALTY. 

1.  Where  a  vessel  Is  contemplated  to  be 
used  about  the  harbor  of  New  York  as 
a  tug  boat,  the  lien  of  a  material  man 
for  supplies  cannot  be  defeated  under 
the  statute  of  New  York  (2d  R.  S., 
p.  — ,  5th  ed.,)  by  the  owners  de- 
parting with  her  while  lying  at  the 
dock  out  of  the  State,  secretly  or  with- 
out the  knowledge  of  the  material 
and.  not  in  the  way  of  her  busi- 


ness. The  material  man  had  the  right 
to  suppose  the  vessel  would  not  so 
depart.  (Van  Winkle  agt.  Steam' 
boat  Henry  Morrison,  ante,  371.) 

2.  Where   the  owner  of   the  rem,   who 
has  purchased  the  supplies  himself,  sets 
up  the  departure  to  avoid  the  lien,  the 
court  rigidly  scrutinizes  the   circum- 
stances of  the  alleged  departure,  and 
is  not  inclined  to  uphold  snch  an  in- 
equitable defence.     (Id.) 

3.  The  act  of  March  29,  1855,  laws  78th 
session,   chapter  10,  p.   174,  is  a  re- 
enactment  with  amendments  of  the  act 
of   1830.     (2   R.   S.,  493,  494,  §§  1 
and  2,  O.  P.)    (Elmore  agt.  Steam- 
boat  Alida,  ante,  373.) 

4.  The  construction    and   effect  of    the 
amended  act,  in  respect  to  the  lien,  is 
the  same  as  that  of  the  original  act. 
(Id.) 

5.  All  credits  which  have  run  more  than 
ten  days  subsequent  to  the  return  of 
the  vessel  to  the  port  where  the  debt 
waa  contracted,  are  excluded  from  a 
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privilege  against  the  vessel  when  the 
notice  of  lien  is  not  filed  within  that 
period.  Each  credit  for  supplies  is 
separately  the  debt  contracted,  and  to 
that  the  limitation  applies.  (Id.) 

6.  The    filing  of    the   lien  is   the  only 
means  of  giving  life  to  the  lien,  and 
previous  to  such  filing  the  privilege  is 
merely  inchoate  and  permissive.      A 
claimant  in  admiralty  may  take  advan- 
tage of  the  non-existence  of  the  lien 
without  expressly  pleading  it.     (Id.) 

7.  A  mortgagee  ia  possession  is  a  compe- 
tent party  to  intervene  «.nd  contest  the 
validity  of  the  libellant's  lien.      (Id.) 

8.  The   lien  aot    relative    to  ships  and 
vessels  (2  R.   S.,  405,  §§  1  and  2,) 
embraces    wharfage     under    whatever 
title   it  is   used,   unless   the  vessel  is 
placed  there  in  wrong  of  the  owner. 
She  is  in  pawn  to  the  wharfinger  for  the 
wharfage,   and    the  statute  preserves 
the  effect  of  the  pledge  for  ten  days 
after  her  removal,  until  a  lien  is  filed. 
But   wharfage   can  only  be    collected 
under  the  statute  for  the  period  the 
vessel  actually  occupied  the  wharf.     It 
mus  be  allowed  as  if  the  case  was  with- 
out bargain  as   to  terms  and  duration. 
But   the  parties  may  agree  as  to  the 
rate  of  wharfage  to   be  charged,  and 
their  agreement  will  be  so  far  upheld. 
(Earle  agt.   Steamboat  Alida,  ante, 
376.) 

9.  It  is  not  necessary  that  the  claimants 
should  plead  in  bar  of  the  lien.     The 
onus  is  on  the  libellant  to  make  out  in 
the  first  instance  the  facts  constituting 
it.     (Id.) 

10.  In  order  to  effect  a  lien  under  the 
statute  against  ships  and  vessels,  (2  R. 
S.,  493,  494,   O.  P.,)  the  debt  must 
be  created  at  the  port  where  the  vessel 
lies,  and  a  specification  of  lien  must  be 
filed  under  the  statute  in  that  particu- 
lar county.     The  lien  debt  is  created, 
not  by  mere  stipulation  between  the 
parties,  but  by  applying  to  the  bene- 
fit  of  the   vessel    those    things   which 
give  existence  to  the  lien.     The  lien 
debt    comes    into  existence    alone   at 
the  port  where  the  constituents  of  it 
have  been  used  or  enjoyed  by  the  ves- 
sel.    Where  the  lien  debt  consisted  of 
various  items  of    work    done   on    the 
vessel,   partly  while   she  lay  in  New 
York,  and   partly   while   traveling  on 
her  route  to,  and  also  at  Kingston,  on 
the  Hudson  river,  and  it  appeared  that 
the  specification  of  lien  had  been  only 
filed  in  the  county  of  New  York,  the 
court  rejected  all  those  items  of  work 


not  done  in  the  county  of  New  York, 
even  though  the  libellant  proved  that 
the  agreement  to  do  the  work  was  made 
in  New  York.  (Brown  agt.  Steam- 
boat Alida,  ante,  378.) 


AFFIDAVIT. 

1.  On  motion  to  vacate  an  attachment, 
issued  under  the  Code,  founded  on 
defendant's  affidavit,  the  plaintiff  will 
be  allowed  to  sustain  the  attachment 
by  supplemental  affidavits.  ( Ga- 
shiere  agt.  Apple,  14  Abb.,  64.; 

See  MOTION,  1.  2. 

See  ARREST,  1.  2.  3.  5.  6. 

See  WRIT  OF  PROHIBITION,  1.  2.  3. 

See  SUMMARY  PROCEEDINGS,  2.  3. 


AGREEMENT. 

1.  An  agreement  as  follows :  "For  value 
received,  I  hereby  guaranty  to  Messrs. 
J.  Howard  &  Son,  that  the  bond  of  the 
Newfoundland  Electric  Telegraph  Co., 
No.  17,  for  £200  sterling,  shall  be  of 
the  value  of  $960  on  the  7th  of  March, 
1855,  at  which  price  and  at  which  date 
I  will  purchase  the  same,  if  offered  to 
me.     March    8,    1853.      D.    B.   Hoi- 
brook."       (Howard  agt.    Holbrook, 
ante,  64.) 

2.  Held,    to    be    good    as    an    original 
undertaking  or  agreement;  and  as  an 
agreement  within  the  statute  of  frauds, 
it  was  good  on  its  face,  according  to  the 
case  of  Miller  agt.   Cook,  (22  How. 
Pr.  R.,  66.)     (Id.) 

3.  Where  it  was  proved  by  a  witness,  not 
discredited,    that     he    presented    the 
bond  (No.   17)  on  the  7th  of  March, 
1855,    at   the   testator's  (D.   B.  Hoi- 
brook)  place  of  business,  he  not  being 
there  and  being  represented  to  be  out 
of  town;  that  he  subsequently  called 
and  found  there  a  person  who  answered 
to  that  name,  who  acknowledged  the 
guaranty  to  be  his,  but  said   that  he 
could  not  redeem  it,  and  who  on  being 
told  that  the  witness  had  been  there 
twice  before,  said  that  he  had  been  out 
of  town.     (Id.) 

4.  Held,   that   as  the  testator  did  not 
refuse  to  pay,  on  the  ground  that  no 
tender  had  been  made  to  him  personally 
on  the  7th  of  March,  and  as  he  ad- 
mitted that  he  had  been  out  of  town 
and  did  not  suggest  that  he  had  not 
nevertheless  been  out  of  th«  state,  the 
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evidence  was  prima  facie  sufficient  to 
show  that  his  absence  was  conceded  to 
be  such  as  made  a  tender  to  him  per- 
sonally, excusable.  (ROUERTSON,  J., 
dissenting.)  (Id.) 

6.  An  action  being  brought  upon  the  fol- 
lowing agreement  in  writing,  to  wit : 
"For  value  received,  I  hereby  guar- 
anty to  H.  &  W.  Delafield,  that  the 
bond  of  the  Newfoundland  Electric 
Telegraph  Company,  No.  19,  for  £200 
sterling,  shall  be  of  the  value  of  $960 
on  the  7th  day  of  March,  1855,  at 
which  price  and  at  which  date  I  will 
purchase  the  same,  if  offered  to  me. 
New  York,  March  8,  1853.  D.  B. 
Holbrook."  Held,  that  the  agree- 
ment contained  two  separate  and  dis- 
tinct contracts — a  contract  of  guar- 
anty, and  a  contract  of  purchase. 
That  is,  after  the  statement  of  guar- 
anty expressing  a  good  consideration, 
the  latter  clause,  "at  which  price  and 
at  which  date  I  will  purchase  the  same 
if  oifered  to  me,"  did  not  change  the 
whole  contract  to  one  merely  of  pur- 
chase upon  condition  of  a  tender. 
(BARBOUR,  J.,  dissenting.)  (Dela- 
Jield  agt.  Holbrook,  ante,  402.) 

6.  Where  parties  are  in  pari  delicto,  in 
the  commission  of  an  offence  not  only 
malum  prohibitum  but  malum  in  se, 
if  they  have  fraudulently  or  illegally 
contracted  to  do  anything  the  law  re- 
fuses to  enforce  the  execution,  or  to 
award  damages  for  the  non-execution 
of    such  contract,   and  whatever    the 
parties   have   executed,   it  refuses   to 
lend  its  aid  to  either  party  to  disturb. 
(Sharpe    agt.    Wright,    35    Barb., 
236.) 

7.  Where  an  agreement  is  made  by  the 
principal  beneficiary  under  a  will  with 
the  heirs  of  the  testator  who  threaten 
to  oppose  the  probate  of  the  will,  that 
in  case  they  will  sign  an  admission  of 
service  of   the  citation,   and  will  not 
contest  the  proof  of  the  will,  he  will 
pay  each  of  them  $200,  is  upon  a  good 
consideration,  and  is  valid  and  binding. 
(Palmer    agt.     Korth,    35    Barb., 
282.) 

8.  The  statute  of  frauds  does  not  apply 
to  an  agreement  which  appears  from 
its  terms  to  be  capable  of  performance 
within  a  year;  nor  to  cases  in  which 
the    performance    of    the    agreement 
depends  upon  a  contingency  which  may 
or  may  not  happen  within   the  year. 
It  only  applies   to  agreements   which 
are,  by  express  stipulation,  not  to  be 


performed  within  a  year.     (Dresser" 
agt.  Dresser,  35  Barb.,  573.) 

9.  The  court  will  not,  on  motion,  allow 
parol  evidence  to  enlarge  the  operation 
of  a  written  agreement   between  the 
parties  to  an  action,  so  as  to  discharge 
the  lien  of  a  judgment  upon  real  estate 
belonging    to    the    defendant  in    the 
judgment.     (Peet  agt.    Cowenhoven, 
14  Abb.,  56.) 

10.  An   agreement  for  an  exchange  of 
horses,  with  a  right  to  rescind  the  bar- 
gain within  a  certain  time,  vests  the 
title   to   the   horses  in   the   respective 
parties  on  the  exchange,  and  the  title 
remains  in  them  until  the  agreement 
is  fully  rescinded.     If  the  party  who 
has  a  right   to   rescind,  exercises  that 
right  properly  and  in  time,  and  restores 
or  offers  to  restore  what  he  received, 
the  title  revests  in  the  other  party, 
and  the  party  offering  to  rescind  may 
recover  back  what  he  gave  in  exchange. 
(Stoddard  agt.  Graham,  ante,  518.) 

11.  But  where,  as  in  this  case,  the  de- 
fendant took  from  the  bailee  of    the 
plaintiff,  the  horse  he  had  exchanged 
with  the  plaintiff,  in  the  absence  of  arid 
without  the  knowledge  of  the  plaintiff, 
and    subsequently,  on  the   same   day, 
returned  the  horse  and  note  received 
of  the  plaintiff  to  the  residence  of  the 
plaintiff,  and  leaving  them  in  care  of 
the  family  of  plaintiff's  father,  in  the 
absence  of  the  plaintiff,  Held,  it  not 
appearing  that  the  plaintiff  had  in  any 
way  accepted  the  returned  horse   and 
note,  that  these  ex  parte  acts  of  the 
defendant  were    insufficient   to  divest 
the  plaintiff  of  his  title  to  the  horse, 
which    he   acquired  by  the  exchange, 
although  the  defendant   claimed   that 
under    the   agreement   the   plaintiff's 
warranty  of  his  horse  had  failed,  and 
he  had  previously  given  the  plaintiff 
notice  that  he  should  rescind  the  bar- 
gain on  that  ground.     (Id.) 

12.  Besides,  the  plaintiff  having  paid  » 
debt  of  the  defendant,  due  to  a  third 
person,    as    boot-money    on    the    ex- 
change of  the  horses,  as  agreed  between 
them,  a  tender  of  that  amount  by  the 
defendant  to  the  plaintiff  was  necessary 
before  suit  brought.    (Id.) 

See  INSURANCE  COMPANIES,  1.  2. 
See  MORTGAGE  FORECLOSURE,  5.  6. 
See  EVIDENCE,  3.  4.  5. 
See  DAMAGES,  14. 
See  USURY,  4. 
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ALIMONY. 

1.  An  order  of  the  special  term  denying 
a  defendant  alimony  or  an  allowance 

for  expenses  of  suit,  in  an  action  of 
divorce  for  adultery,  is  in  the  discre- 
tion of  the  court  at  special  term,  and 
is  not  reviewable.  (Griffin  &gt.  Grif- 

Jin,  ante,  189.) 

2.  Where,   on  such   application  by  the 
wife,  the  defendant,  it  is  shown  that 
she  is  then  and  had  been  for  a  year  past, 
living  in  open  and  notorious  adultery 
with  a  person  named,  her  application 
for  alimony  and  expenses  will  be  de- 
nied, although  she  has  put  in  a  defence 
of  a  general  denial  of  the  allegations 
of  the  complaint.     (Id.) 


AMENDMENT. 

See  REFEREES  AND  REPORTS,  4.  5.  6. 
See  ANSWER,  7. 


ANSWER. 

1.  It  seems,  that  the  old  common  law 
rule   prevails  in  regard  to  matters  of 
substance   in    a    pleading  :    that  the 
pleading    is     to    be    construed    most 
strongly  against  the  pleader.   (Bates 
agt.  Rosekrans,  ante,  98.) 

2.  Where,  in  an  action  on  contract,  the 
answer    is  susceptible   of  being  con- 
strued to  contain  two  defences,   one  of 
payment,  and  the  other  requiring  an 
account — one  requiring  a  reply,  and 
the  other  not,   the  answer  should  be 
construed  as  setting  up  only  the  de- 
fence of  payment,  and  not  considered 
as  containing  a  counter-claim  requir- 
ing a  reply.     (Id.) 

3.  Especially  should  this  construction  be 
given  to  the  answer,  where  all  the  al- 
leged counter-claims  are  liable  to  the 
objection  that  they  are  not  apparently 
set  up  as  such,  but  are  set  up  by  way 
of  defence,  and  do  not  claim  affirma- 
tive relief.     (Id.) 

4.  A  simple  denial  of  the  allegations  of 
the  complaint,   or  a  denial   which  is 
sham,  frivolous  or  immaterial,  are 
not  grounds  of  demurrer  to  the  ans- 
wer.   It  is  only  where  the  answer  con- 
tains new  matter  that  a  demurrer  will 
lie.     (Lund  agt.  Seaman's  Savings 
Bank,  ante,  258.) 

5.  A   debtor  for  goods  deposited,   or  a 
debtor  generally,  can  never  be  permit- 


ted to  volunteer,  by  plea  or  answer, 
the  protection  of  the  claims  of  a  third 
party  with  whom  he  has  had  no  deal- 
ings, to  defeat  his  liability  for  the 
performance  of  his  contracts.  (Id.) 

6.  And  the   law  forbids  the   defendant 
(the  debtor)  to  interplead,  where  this 
third  party  is  not  in  privity  with  the 
depositor,  but  claims  by  a  hostile  and 
superior  title.     (Id.) 

7.  If  the  judge  has  authority  to  permit 
an  amendment  of  the  answer  on  the 
trial,  to  enable  the  defendant  to  plead 
a  former  recovery,  it  is  discretionary 
with  him  whether  he  will  do  so  or  not. 
His  refusal  to  allow  the  amendment  so 
as  to  set  up  a  new  defence,  is  not  re- 
viewable  on  a  motion  fora  new  trial. 
(Hendricks  agt.  Decker,  35  Barb., 
298.) 

See  STATUTE  OF  LIMITATIONS,  1.  2. 
3.  4.  5.  6. 

See  JUDGMENT,  4. 
See  SHERIFF,  10. 


APPEAL. 

1.  An  order  of  a  judge  in  supplemen- 
tary proceedings  discharging  a  defend- 
ant from  an  order  to  show  cause  why 
he  should   not  be   punished  for  con- 
tempt, is  appealable.     (Livingston 
agt.  Swift,  ante,  1.) 

2.  An  order  of  the  special  term  denying 
a  defendant  alimony  or  an  allowance 
for  expenses  of  suit,  in  an  action  of 
divorce  for  adultery,  is  in  the  discre- 
tion of  the  court  at  special  term,  and 
is  not  reviewable.  (Griffin  agt.  Grif- 
fin, ante,  189.) 

3.  A   county  court  have   authority   on 
appeal,  to  reverse  in  part  and  affirm 
in  part  a  judgment  of  a  justice's  court, 
for  entire  damages,  where  it  clearly 
appears  that  there  are  two  or  more  in- 
dependent  causes  of  action,   and  the 
judgment  is  right  as  to  one  and  erro- 
neous as  to  the  others.     (This  comes 
pretty  near  a  collision  with  the  case 
ofKasfion   agt.  Mills,  8  How.,  377.) 
(Staats  agt.   Hudson  River  R.  R. 
Co.,  ante,  463.) 

4.  A  defect  in  a  decision  at  the  trial,  in 
omitting  to  find   any  question  of  fact 
involved,  is  not  the  subject  of  review 
on  appeal,  but  must  be  brought  before 
a  judge  on  motion  to  correct  the  deci- 
sion, before  the  omission  can  be  con- 
sidered at  general  term.     (Sharp  agt. 
Wright,  35  Barb.,  236.) 
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5.  A  review  of  a  case  on  the  law,  may 
now  be  entertained  on  the  judgment 
roll  and  exceptions  to  the  findings  and 
conclusions  of  the  referee   taken  and 
filed  after  judgment.     No  case  need  be 
made  where  the   party  does  not  take 
exceptions  during  the  trial,  and  is  sat- 
isfied with  the  facts  found  by  the  refe- 
ree, and  desires  only  to  review  his  con- 
clusions of  law  thereon.      Exceptions 
to  such  conclusions  must,  however,  in 
due  time  be  filed  and  served.     In  such 
a  case  the  facts  must  stand  as  found  by 
the  referee,  and  the  question  will  be, 
whether  his  conclusions  of  law  are  cor- 
rectly deducible  from  the  facts  found 
and  stated.     (Ferguson  agt.  Hamil- 
ton, 35  Barb.,  427.) 

6.  An  objection  which  was  not  raised  at 
the  trial,  and  which,  if  it  had  been, 
might  possibly  have  been  obviated,  can 
not  be   used  as  a  ground  of  appeal. 
(Stewart  agt.  Smith,  14  Abb,,  75, 
court  of  appeals.) 

7.  The  court  of  appeals  cannot  look  be- 
yond the  findings  of  facts  contained  in 
the  case,  in  order  to  draw  any  infer- 
ences of  fact  bearing  upon  the  appeal. 
(Id.) 

See  NEW  TRIAL,  1.  2. 
See  PUBLIC  OFFICERS,  2. 


APPEARANCE. 

1 .  In  an  action  upon  a  judgment  recov- 
ered in  another  state,  the  appearance 
of  the  defendant  is  sufficiently  proved, 
in  the  absence  of  evidence  to  the  con- 
trary, by  the  entry  of  the  attorney's 
name  upon  the  judgment  record. 
(Bank  of  Middlet own  agt.  Hunting- 
ton,  13  Abb.,  402.) 


ARREST. 

1.  A  motion  to  set  aside  an  order  of  ar- 
rest cannot  be  made  after  judgment, 
although  the  arrest  be  made  but  a,  few 
hours  before  the   entry  of  judgment. 
(Thus  the  practical  effect  of  §  204  of 
the  Code  is,  to  allow  a  plaintiff  in 
any  and  every   cane,   to  serve    his 
order  of  arrest  before,  but  so  near 
the  entry  of  judgment,  that  the  de- 
fendant will    be    PRECLUDED  from 
moving  to  set  aside  the  order.)  (Bar- 
ker agt.  Wheeler,  ante,  193.) 

2.  Where  in  an  action  to  set  aside  a  con- 
veyance for  fraud,  the  court  declared 
the  sale   made  to   the   vendee  to    be 


fraudulent  and  void  as  against  the 
plaintiff,  and  all  other  creditors  of  the 
vendors  who  should  come  in  under  the 
plaintiff's  judgment ;  and  ordered  that 
the  defendant  (the  vendee;  pay  to  a 
receiver  appointed  by  the  court  a  sum 
of  money  for  the  property  so  received  by 
him,  with  costs  against  the  defendant, 
held,  that  an  execution  against  the 
person  of  the  defendant  could  not  be 
issued  after  an  execution  against  his 
property,  returned  unsatisfied,  to  en- 
force the  payment  of  the  money  or- 
dered to  be  paid  to  the  receiver.  (Fas- 
sett  agt.  Tallmadge,  ante,  241.; 

3.  In  such  case,  the  defendant  cannot  be 
charged  with  contracting  a  debt  or  in- 
curring an  obligation  to  the   plaintiff 
for  which  he  might  have  been  arrested 
under  §  179,  sub.  4  of  the  Code.    (Id.) 

4.  A  non-resident  party  to  an  action 
here,  who  attends  the  court  as  a  wit- 
ness, is  privileged,  while  here  and  re- 
turning home,  not  only  from  arrest, 
but  from  any  action  brought  against 
him.    (This  agrees  with  leaver  agt. 
Robinson,  3  JDuer,  622.     That  case 
was  one  where  a  witness  merely,  and 
not  also  a  PARTY,  attended.)  (Mer- 
rill agt.  George,  ante,  331.) 

5.  Where  the  order  of  arrest  was  founded 
on   the   affidavits  of   both    plaintiffs, 
charging    fraudulent    representations, 
the  principal  of  which  was  that  when 
one   of  the   defendants   borrowed  the 
money  of  them,  for  his  firm,  he  said 
the  defendants  were  entirely  solvent, 
held,    that  the   defendant  alluded  to 
having  positively  denied  such  a  state- 
ment, and  there  being  other  undispu- 
ted circumstances  detailed  in  the  affi- 
davits on  the  motion  to  vacate  the  or- 
der, which  rendered  it  improbable  that 
such  representation  was  made,   or,  if 
made,  that  the  defendant  knew  at  the 
time  his  firm  to  be  insolvent,  the  order 
of  arrest  was  vacated.    (Mecklin  agt. 
Berry,  ante,  380.) 

6.  On  a  motion  to  discharge  an  order  of 
arrest  on  affidavits  introduced  on  the 
part  of  the  defendant  in  support  of  the 
motion,  the  plaintiff  may  sustain  the 
order  and  resist  the  motion  by  proving 
other  contemporaneous  frauds  by  the 
defendant.      (Scott    agt.    Williams, 
ante,  393.) 

7.  It  is  the  business  of  a  referee  appoint- 
ed to  take  evidence,  to  take  all  that  is 
offered,  and  leave  it  to  the  court,  on 
the  hearing  of  the  matter,  to  determine 
what  is  or  is  not  competent.     (Id.) 
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8.  Where   the  defendant  has  been   ar- 
rested in  an  action  authorizing  his  ar- 
rest, and  where  upon  turning  out  secu- 
rity to  the  plaintiff's  attorney  for  the 
claim  in  suit,  he  is  by  the  consent  of 
the  latter  released  from  arrest,  before 
judgment,  he  is  still  liable  to  final  pro- 
cess against  his  person,  on  the  judg- 
ment. (Meechagt.Loomis,  ante,  484.) 

9.  It  seems,  that  it  would  be  otherwise, 
if  the  order  of  arrest  had  been  vacated 
by  the  court.     (Id.) 

10.  In  an  action  on  a  judgment  obtained 
in  another  state  for  damages  in  an  ac- 
tion ore  the  case  for  fraud,  the   de- 
fendant, though  a  non-resident,  cannot 
be  arrested,     (Mallory  agt.  Leach, 
ante,  507.) 

11.  The  original  cause  of  action  being 
merged  in  and  extinguished  by  the 
judgment,  and  the  judgment,  which 
is  the  ground  of  the  action,  being  an 
express  contract  of  record,   neither 
subdivision  1  or  4,  (nor  any  other  sub- 
division) of  §  179  of  the  Code  autho- 
rizes the  defendant's  arrest.     (Id.) 

12.  The  plaintiff  cannot  go  behind  the 
judgment,  which  is  of  the  same  effect 
as  to  a  merger  of  the  cause  of  action  as 
a  judgment  iu  this  state,  and  base  his 
claim  upon  the  original   cause  of  ac- 
tion   to    uphold    an   order  of    arrest. 
(Thin  agrees  u-ith  and  follows   the 
case  of  Goodrich  agt.    Dunbar,  17 
Barb.,  644,  and  seems  to  be  adverse 
to  the  case  of  Artkurton  agt.  Dalley, 
20  How.,  311.)     (Id.) 

13.  No  order  of  arrest  is  authorized,  in 
a  suit  in  equity  to  set  aside  an  assign- 
ment  for  the   benefit  of  creditors,  or 
other  instrument,  on  the  ground  that  j 
it  was  made  to  hinder,  delay  and  de-  j 
fraud  creditors.     No  order  of  arrest  can 
be  granted  under  sub.  5,  §  179  of  the  j 
Code,  except   in  actions  for  the  reco- 
very of  money.     (People  agt.  Kelly, 
35  Barb.,  444.) 

14.  In  giving  a  construction  to  the  sta- 
tute, for  the  purpose  of  imprisoning  or 
justifying  the  imprisonment  of  a  party, 
as   a  punishment  for  an   offence,   the 
more    humane    interpretation    should 
prevail;  and   where  there  is    no   evi- 
dence of  actual  fraud   in  a  debtor,  he 
should  not  be  subjected  to  arrest  for 
acts    only   constructively    fraudulent. 
(MO 

See  METROPOLITAN  POLICE,  1.  2.  3. 
4. 

Eee  DISCONTINUANCE,  1.  2. 


ASSESSMENTS. 
See  CORPORATIONS,  2.  3. 
See  COSTS,  7. 


ASSIGNMENT  FOR  THE   BENEFIT 
OF  CREDITORS. 

1.  An    assignment  for  the   benefit  of 
creditors  is  not  illegal  by  reason  of  its 
containing  a  trust  "to  pay  the  legal 
and   necessary    expenses   of    the    as- 
signees,  with    a    salary  to    each    of 
them  at  the  rate  of  $2,000  per  year, 
while  actually  engaged   in   executing 
the  trust,  if  that  compensation  do  not 
exceed  what  the  laws  of  the  state  allow 
to  executors   or    administrators;  if  it 
should  exceed  that  amount,  then   at 
the  rate  prescribed  for  executors  and 
administrators."  (Ketteltasa,gt.  Wil- 
son, ante,  69.) 

2.  Nor   is  a  trust   illegal  requiring  the 
assignees   (after  having  satisfied    the 
preceding  trusts)  "to  pay  all  persons 
who   had  theretofore    become   bail  or 
surety  for  the  assignors,  such  sums  as 
they   may   have   paid  and  as  may  be 
legally  chargeable  to  the  assignors  by 
reason   of    the   liability  devolving  on 
such  bail  or  surety,  or  to  pay  such  sums 
as  are  requisite  in  law  for  the  discharge 
of  such  bail  or  surety."     (Id.) 

3.  But  where,    as  a  question  of  fact,  it 
was  established  by  parol  evidence  un- 
contradicted,    that    the    resort  to  an 
assignment  by  the  assignors  with  the 
preference  in  favor  of  bail  and  sureties 
was  made  at  the  suggestion  of  a  third 
party,  on  account  of  the  rough  urgency 
of  creditors,  for  the  declared  object  of 
effecting  a  delay  of  several  years  by 
the  operation  of  this  clause ;  and  with 
the  intent  of  thereby  putting  off  cre- 
ditors and  gaining  time  to  enable  the 
assignors  in  the  meantime  to  compro- 
mise   with    them,     Held,     that    the 
assignment  was  made  to  hinder,  delay 
and  defraud  creditors,  and  was  void  as 
against  the  plaintiff  and  other  creditors 
of  the  assignors.     (Id.) 

4.  The  fact  that  a  portion  of  the  debt 
due  to  one  of  the  creditors   preferred 
in   an  assignment    for  the  benefit  of 
creditors,  consisted  of  per  centages  on 
the  profits  of   the  assignor's  business, 
extending  back  many  years,  and  placed 
to  his  credit  on   the  books  of  the  as- 
signor at  the  end  of  each  year,  is  no 
indication  of  fraud.     Nor  does  such  an 
arrangement  make  the  creditor  and  the 
assignor  partners.     (Dimon  agt.  Del- 
monico,  35  Barb.,  554.) 


NEW  YORK  PRACTICE  REPORTS. 


559 


Digest. 


5.  Where  the  assignee,  under  the  assign- 
ment,   brings    an    action    to    recover 
damages  for  the  taking  and  conversion 
of  the  assigned  property,  the  defend- 
ant may  justify  under  a  judgment  and 
execution     in     an    attachment    suit 
against  the  assignor,  having  previously 
seized  the  goods  under  the  attachment. 
(Jacobs  agt.  Remsen,  35  Barb.,  384.) 

6.  A  defendant  may  move  to  vacate  an 
attachment  issued  under  the  Code,  as 
well  after  as  before  the  assignment  of 
his  interest  in  the  property  attached. 
(Gaherie  agt.  Apple,  1-1  Abb.,  64.) 

7.  Whatever  purpose,  which,  if  declared 
in  writing  and  inserted  in  a  general 
assignment    of    a    debtor's    property, 
renders  it  void  as  legally  fraudulent, 
ought,  when  declared  by  the  debtor 
verbally,  to  be  the  object  of  an  in- 
tended assignment,  while  holding  pos- 
session of  the  property,  to  be  considered 
as  of  an  equally  fraudulent  character. 
Thus,  Held,  that  if  the  defendant  was 
able  to  pay  all  his  debts,  which  he 
stated  in  his  affidavit  to  oppose  a  mo- 
tion   to    vacate    an    attachment,    his 
threat  previously  made  of  making  an 
assignment,  under  which  the  plaintiff 
would  not  get  anything,  was  evidence 
of  intention  to  defraud  his  creditors. 


See  PARTNERS  AND  PARTNERSHIPS, 

1.2.3.4. 

See  ARREST,  13.  14. 
See  PARTIES,  3.  4. 


ASSIGNMENT    OF    CAUSE    OF 
ACTION. 

1.  Where  pending  the  action,  the  cause 
of  action  has  been  transferred  by  the 
plaintiff,  the  action  should  still  be  con- 
tinued in  the  name  of  the  original 
plaintiff,  under  §  121  of  the  Code, 
unless  the  transferee  applies  to  be 
substituted  as  plaintiff.  (Emmet  agt. 
Bowers,  ante,  300.) 


ATTACHMENT. 

1.  A  defendant  may  move  to  vacate  an 
attachment  issued  under  the  Code,  as 
well  after  as  before  the  assignment  of 
his  interest  in  the  property  attached. 
On  motion  to  vacate  such  attachment, 
founded  on  defendant's  affidavit,  the 
plaintiff  will  be  allowed  to  sustain  the 
attachment  by  supplemental  affidavits. 
(Gaheri»  agt.  Apple,  14  Abb.,  64.) 


See  MORTGAGE  OP  PERSONAL  PRO- 
PERTY, 1.  2. 

See  SHERIFF,  7.  8. 

See  WRIT  OF  PROHIBITION,  1.  2.  3. 

See  ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS,  5. 


ATTORNEY. 

1.  Under  a  general  retainer  to  prosecute 
an  action,  the  attorney  may,  on  per- 
fecting judgment  in  favor  of  his  client, 
bring  an  action  immediately  to  recover 
his  costs;  and  if  he  neglects  to  pro- 
secute  within    six  years    after    such 
judgment  is  perfected,  the  statute  of 
limitations  may  be  pleaded,  and  will 
bar   the   action.     (Adams    agt.  Fort 
Plain  Bank,  ante,  45.) 

2.  Although  it  may  be  conceded   that 
under  a  general  retainer  an  attorney 
on   record    is  not  only   authorized    to 
prosecute   the   suit   to  judgment,    but 
that  he  may  also  issue  execution  and 
receive  the  money  for  which  judgment 
is  recovered,  and  upon  the  receipt  of 
the  money  may  discharge   the   party 
and  acknowledge   satisfaction   of    the 
judgment,    yet    it   cannot   he   claimed 
that  it  is   the  duty   of    the  attorney 
under  such  a  retainer,  to  do  more  than 
perfect  the  judgment,   which  is    a 
termination  of  the  suit.     (Id.) 

3.  As  between  attorney  and  client,  the 
amount  of  costs  claimed  by  the  attor- 
ney must  be  liquidated  before  inter- 
est can  be  allowed.     (Id.) 

4.  An  attorney  is  liable  to  a  sheriff  for 
his  fees  and  compensation  on  attach- 
ments and  all  other  process  delivered 
to  him  for  execution.     And  in  cases  of 
attachments    it    includes    such   addi- 
tional compensation  for  his  trouble 
and  expenses  in  taking  possession  of 
and  preserving  the  property  attached, 
as  the  officer  certifying  the  warrant 
shall  certify  to  be  reasonable,  as  well 
as  the   fifty  cents  for  serving  the  at- 
tachment.    (Jlirkbech  agt.   Stafford, 
ante,  236.) 

5.  The  practice  of  the  courts,  prohibit- 
ing attorneys  from  becoming  sureties 
for  their  clients  in  legal  proceedings, 
extends  only  to  bail  for  the  appearance 
of    parties   under  arrest.     (Ryckman 
agt.  Coleman,  13  Abb.,  398.) 

6.  Where  due  notice  has  been  given  to  a 
party    to    appoint    another    attorney, 
after  .th«  death  of  the  first  attorney, 
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which  he  neglects  to  do,  notice  of  any 
proceeding  in  the  action  may  properly 
be  given  to  the  party  personally. 
(Hoffman  agt.  Rowley,  13  465.,  399.) 


BATLEES. 

1.  If  goods  are  taken  from  a  bailee  by 
the  authority  of  the  law,  exercised 
through  regular  and  valid  proceedings, 
it  will  be  a  defence  to  an  action  by  the 
bailor  against  the  bailee.  The  bailee, 
however,  must  assure  himself,  and 
show  to  the  court  that  the  proceedings 
are  regular  and  valid;  but  he  is  not 
bound  to  litigate  for  his  bailor,  or  to 
show  that  the  judgment  or  decision  of 
the  tribunal  issuing  the  process  or 
seizing  the  goods,  was  correct  in  law 
or  in  fact.  This  is  the  rule  as  to 
bailees  in  general,  and  it  also  includes 
the  case  of  common  carriers.  (Bli- 
ven  agt.  Hudson  River  R.R.  Co.,  35 
Barb.,  188.) 

See  RAILROAD  COMPANIES,  4. 


BILLS  OF  EXCHANGE  AND    PRO- 
MISSORY NOTES. 

1.  The  liability  df  a  corporation  upon 
an  accommodation  indorsement  of  a 
negotiable  promissory  note  (which  in 
law  they  have  no  authority  to  make) 
depends  upon  the  fact  whether  or  not 
the  party  prosecuting  is  a  bona  fide 
bolder    for    value,     without    notice. 
(Mechanics'     Banking    Association 
agt.  JV.  Y.  Sf  Saugerties  White  Lead 
Co.,  ante,  74.) 

2.  The  taking  by  the  plaintiff  of  a  note 
of  the  defendant  alone,  is  not  in  law  a 
satisfaction  of  a  note  of  the  defendant 
and  a  third  person,  held  by  the  plain- 
tiff,   unless   expressly  agreed    to    be 
taken  in  absolute  payment.     (Sates 
agt.  Rosekrans,  ante,  98.) 

3.  A  person  who  takes  a  note,  which  is 
fraudulent   in   its    inception,    without 
knowledge  of  the  fraud,  and  pays  for 
it   partly  in  cash   and  partly  by  dis- 
charging a  precedent  debt,  is  a  bona 
Jide  holder  for  value  only  to  the  amount 
of    the   cash  paid.     (Cardwell  agt. 
Hicks,  ante,  281.) 

4.  INGRAHAM,     P.     J.,     dissenting: 
Holding   that  the  court  of  appeals  in 
the  case  of  Young  agt.  Lee,  (2  Kern., 
551,)  have  settled  the  doctrine  that  a 
party    who    receives    accommodation 
paper  and  surrenders  the  note  of  the 


party  from  whom  it  is  received,  before 
such  note  is  due,  is  a  bona  Jide  holder 
for  value.  (Id.) 

5.  Where  a  joint  and  several  promissory 
note  is  made  and  executed  by  one  of 
the  members  of  a  copartnership  firm, 
in  the  firm  name,  the   partner  who 
executed  the  note  may  be  sued  alone 
upon  it,   without  joining  his  copart- 
ners.    But  whether  the   latter  could 
be  sued   alone  on   the    note    quere  ? 
(Snow  agt.  Howard,  35  Barb.,  55.) 

6.  The  alteration  of  the'  date  of  a  pro- 
missory note,  made   by  the  agent  of 
the  maker,  under  supposition  that  he 
has  authority  to  make  such  alteration, 
will  not  render  the  note  void,  in  the 
absence  of  any  proof  of  a  fraudulent 
intent.     (Van   Brunt  agt.  Eoff,   35 
Barb.,  501.) 

7.  Where  a  promissory  note  is  given  by 
a  partnership  firm  to  one  of  the  mem- 
bers of  the  firm,  for  money  advanced 
to  the  firm,  the  transfer  of  the  note 
by  the  payee,  after  maturity,  does  not 
prevent  the  bona  Jide  holder  for  value 
from  recovering   thereon   against   the 
firm;   although   it  may  be  subject  to 
any  off-set  the  firm  may  have.  (Sher- 
wood agt.  Barton,  ante,  533.) 

See  STATUTE  OF  LIMITATIONS,  7. 

See  PAYMENT,  1. 

See  USURY,  3.  4.  5.  6.  7. 


BONA  FIDE  PURCHASERS. 

See  BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES,  1.  2.  3.  4. 
See  USURY,  1.  2. 

See  MORTGAGE   OF   PERSONAL  PRO- 
PERTY, 6.  7. 
See  SALE,  1.  2. 

See  SATISFACTION  OF  MORTGAGE,  2. 

3. 
See  SALE  OF  CHATTELS,  4. 


CALENDAR  PRACTICE. 

1.  The  Revised  Statutes  (3  R.  S.,  756, 
5th  ed.,)  which  provides  that  every 
issue  of  fact  or  of  law  joined  in  an  ac- 
tion founded  on  any  evidence  of  debt 
against  a  corporation,  shall  have  a 
preference  on  the  trial  and  argument 
thereof  in  any  court  where  the  same 
may  be  pending,  is  still  in  force. 
(Brainerd  agt.  N.  Y.  $  Harlem  R. 
R.  Co.,  ante,  491;  court  of  appeals.) 
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CASE. 

1.  The  settlement  of  a  case  is  a  judicial 
and  not  a  ministerial  act.     Where,  on 
appeal  from  the  determination  of  three 
referees,  the  case  was  settled  by  two  of 
them  in  the  absence  of  the  third,  and 
without  notice  to  him,  held,  irregular, 
and  the  case  ordered  back  for  a  re -set- 
tlement.    (Fielden  agt.  Lahens,  14 
Abb.,  48.) 

2.  A  motion  to  correct  a  verdict  on  the 
ground  of  a  misdirection  of  the  judge, 
must  be  founded  on  a  case  made.     So 
held,  where  a  plea  of  tender  was  in- 
terposed,  and    the  money  paid   into 
court.     And  the  jury  found  the  tender 
sufficient ;  and  under  instructions  from 
the  court  rendered  a  verdict   for  the 
plaintiff  for  the  amount  paid  intocourt. 
And  a  motion  was  made  to  correct  the 
verdict  and  to  enter  judgment  for  the 
defendant.      (Brush    agt.  Kohn,    14 
Abb.,  51.) 


CAUSE  OF  ACTION. 

1.  Where  parties  (though  both  are  for- 
eign corporations)  make  a  contract  out 
of  the  state,  and  contemplate  its  per- 
formance in  the  state,  the  cause  of 

action  thereon  arises  here,  and  the 
court  has  jurisdiction.  (Connecticut 
Mu.  Life  Assurance  Co.  agt.  Cleve- 
land, 4-c.  R.  R.  Co.,  ante,  180. > 

2.  Where,  pending  the  action,  the  cause 
of  action  has  been  transferred  by  the 
plaintiff,  the  action  should  still  be  con- 
tinued in  the   name   of  the  original 
plaintiff,  under  §  121  of  the  Code,  un- 
less the  transferee  applies  to  be  sub- 
stituted as   plaintiff.      (Emmet  agt. 
Bowers,  ante,  300.) 

See  BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES,  3.  4. 
See  JOINT  DEBTORS,  2. 


CERTIORARI  AND  HABEAS 
CORPUS. 

1.  Upon  a  common  law  certiorari,  for 
the  removal  of  summary  convictions 
before  magistrates,  the  power  of  re- 
view is  not  confined  to  questions  af- 
fecting either  the  jurisdiction  of  the 
magistrate  or  the  regularity  of  the 
proceedings  before  him,  but  extends 
to  all  other  legal  questions;  and  un- 
less it  appears  upon  the  face  of  the 

Vol.,  XXII I, 


record  that  there  was  evidence  suffi- 
cient to  warrant  the  conviction,  it  will 
be  quashed.  (Disapproving  of  the 
limited  doctrine  so  frequently  refer- 
red to  in  The  People  agt.  Judges  of 
Dutchess  Common  Pleas,  23  Wend., 
360.)  (Muttins  agt.  People,  ante, 
289;  court  of  appeals.) 

2.  Where  a  proceeding  upon  habeas  cor- 
pus is  had  before  a  judge  as  an  officer, 
and  not  as  a  court,  a  writ  of  certiorari 
to  review  the  proceedings  is  properly 
directed  to  him.  ThecerJiorariinsuch 
case  is  properly  allowed  by  a  justice  of 
the  supreme  court.  And  it  is  regular  to 
make  the  writ  returnable  at  a  general 
term.     But  it  is  improper  to  make  the 
writ  returnable  in  a  different  district 
from  that  in  which  the  proceedings  on, 
the  habeas  corpus  were  had.  (People 
agt.  Ketty,  35  Barb.,  444.) 

3.  Upon  a  writ  of  habeas  corpus,    the 
officer  has  a  right  to  inquire  into  the 
validity  of  the  process  under  which  the 
relator  is  imprisoned,  notwithstanding 
it  appears  to  have  been  issued  on  the 
judgment  or  decree  of  a  court  of  com- 
petent jurisdiction.     In  such  case,  the 
question  is  not  one  of  mere  irregularity 
in  the  process,  but  whether  the  process 
is  authorized  by  the  judgment  of  the 
court,  or  by  any  provision  of  law.  (Id.) 


CHARGE  TO  THE  JURY. 

1,  Where,  in  ar>  action  for  falsely  and 
fraudulently  warranting  the  sound- 
ness of  a  horse  on  a  sale  thereof,  and 
for  a  breach  of  warranty,  the  plaintiff 
on  the  trial  elected  to  go  for  the  fraud 
and  deceit  alleged,  held,  on  the  close 
of  the  trial,  after  the  testimony  was 
all  in,  that  the  plaintiff  could  not  then 
change  his  ground  and  ask  the  judge 
to  charge  the  jury  that  if  they  found 
from  the  evidence  a  breach  of  war- 
ranty only,  without  proof  of  the  fraud, 
the  plaintiff  was  entitled  to  recover. 
(Springstead    agt.   Laicson,    ante, 
302.) 

2.  Where   the  judge  charged  the  jury 
that  if  they  found  the  horse,  at  the 
time  of  the  sale,  had  a  mere  cold  con- 
trollable by  ordinary  remedies,  it  was 
not  such  an  unsoundness  as  to  consti- 
tute a  breach  of  a  general  warranty  of 
soundness,  held,  that  the  charge  was 
correct.     (Id.) 

See  EXCEPTIONS,  1.  2.  3.  4.  5.  6.  7. 
See  DAMAGES,  12.  13, 
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CIRCUIT  PRACTICE. 

1.  A  motion  to  open  a  default — an  in- 
quest, taken  at  the  circuit,  will  be 
denied  where  the  excuses  are,  1st, 
absence  of  a  material  witness,  and 
2d,  engagement  of  counsel  before  a 
referee.  (Ward  agt.  Ruckman,  ante, 
330.) 


CLERK'S  FEES. 

1.  The  clerk  of  the  city  court  of  Bmok- 
lyn,  whose  compensation  for  services 
is  fixed  by  law  at  an  annual  salary, 
and  who  is  to  receive  the  same  fees  for 
his  services  in  civil  cases  as  provided 
for    similar    services    by   the    county 
clerk,  and  shall  pay  such  fees  to  the 
county  treasurer  of  Kings  county,  has 
no  authority  to  retain  in  his  hands  as 
his  own,  the  fees  received  by  him  for 
the  naturalization  of  aliens.     (Peo- 
ple ex  rel.  Whittemore&gi.  Seabury, 
ante,  121.) 

2.  The  clerk  of  a  court,  before  perform- 
ing any  service,  is  entitled  to  insist  on 
payment  of  the  fees  for  such  service. 
If,  however,  he  performs  the  service 
without  insisting  on  payment  of  the 
fees  therefor,  he   gives  credit  to  the 
party  who  is  bound  to  pay  them,  and 
must  look  to  him  personally.     (Purdy 
agt.  Peters,  ante,  328.) 

3.  And  the  clerk  is  bound  to  perform 
each  service  required  of  him  on  being 
paid  his  fee  therefor.     He  cannot  in- 
sist that  before  performing  some  ser- 
vice required  of  him,  he  shall  first  be 
paid  his  fees  for  some  previous  ser- 
vice for  which  he  has  given  credit. 
(Id.) 


COMMON  CARRIERS. 

See  BAILEES,  1. 

See  RAILROAD  COMPANIES,  1.  2.  3.  4. 
5.  6. 


COMPLAINT. 

I.  In  an  action  to  recover  money  lost  by 
betting  and  gaming,  the  form  of 
complaint  prescribed  by  the  Revised 
Statutes  (in  assumpsit  or  debt)  is  such 
a  plain  statement  of  the  facts  consti- 
tuting a  cause  of  action,  ns  not  to  be 
under  the  Code  objectionable  for  not 
containing  facts  sufficient  to  constitute 
siwh  cause ;  and  if  inclefiniteness  pre- 


vails, it  is  to  be  amended  by  motion, 
not  on  demurrer.  (Betts&gt.  Bachc, 
ante,  197.) 

2.  A  demurrer  to  a  complaint  for  an 
excess  of  parties  cannot  be  allowed ; 
it  is  only  in  case  of  a  deficiency  of 
parties,  that  a  demurrer  will  lie ;  and 
then   the  deficiency   must   appear  on 
the  face  of  the  complaint.      (Davy 
agt.  Metis,  ante,  396.) 

3.  Where  the  defendant's  attorney  served 
with  his  notice  of  appearance  a  demand 
of  this  kind:  "  and  I  require  that  all 
papers  be  served  on  me  at  my  office, 
No.  11  Wall  street,  in  the  city  of  New 
York,"  held,  that  under  such  demand 
the  defendant  was  entitled  to  have  a 
copy  of  the  complaint  served  on  him. 
The  judgment  entered  by  the  plaintiff 
without  such  service,  was  set  aside  as 
irregular.      (Ferris  agt.  Soley,  ante, 
422.) 

4.  Where  the  facts  stated  in  the  com- 
plaint  do   not  show   a  joint   cause  of 
action,  brought  by  two  or  more  plain- 
tiffs as  a  joint  action,  a  demurrer  will 
lie,  upon  the  ground   that   the  com- 
plaint does  not  state  facts  sufficient  to 
constitute    a    cause    of    action.     And 
when  husband  and  wife  bring  an  ac- 
tion, and  the  complaint  shows  that  one 
only  should   bring   the   action,  a   de- 
murrer will  lie  for  the  same  reason. 
(Mann  agt.  Marsh,  35  Barb.,  68.) 

See  STATUTE  or  LIMITATIONS,  1.  2. 
3.  4.  5.  6. 


COMPTROLLER. 

1.  The  comptroller  of  the  city  of  New 
York  cannot  be  compelled  by  man- 
damus to  draw  his  warrant  in  favor  of 
a  claimant  and  pay  him  his  claim 
(although  liquidated)  where  the  comp- 
troller shows  by  his  affidavit  that  no 
money  has  been  raised  or  appropria- 
tion made  by  law  for  the  payment  of 
such  claim.  (People  ex  rel.  Bald- 
win agt.  Haws,  ante,  107.) 


CONSTITUTIONAL  LAW. 

1.  The  act  authorizing  the  manufactur- 
ers of  mineral  waters,  &c.,  in  bottles, 
with  their  names  or  marks  thereon,  to 
record  and  publish  such  names  or 
marks,  and  for  the  protection  of  the 
owners  thereof,  is  not  unconstitu- 
tional. (Mullins  agt.  People,  ante, 
289;  court  of  appeals.) 
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2.  The  only  mode  in  which  the  statute 
can  be  made  to  effect  the  object  of  its 
enactment  is  to  interpret  the  word 
"owner"  in  the  second  section,  as 
referring  exclusively  to  the  original 
owner  whose  name  or  mark  is  upon  the 
bottle,  and  the  prohibition  to  extend 
only  to  a  use  or  sale  by,  or  a  purchase 
from,  a  person  other  than  such  ori- 
ginal owner.  {Id,) 

CONTEMPT. 

1.  Where  a  defendant  has  been  brought 
up  on  attachment  for  contempt  for 
disobedience  of  an  order  of  the  court, 
and  interrogatories  and  defendant's  j 
answers  thereto  have  been  filed,  with- 
out any  order  of  reference  for  that 
purpose,  the  plaintiff  may  read  affida- 
vits in  opposition  to  such  answers. 
(Smith  agt.  Smith,  ante,  134.) 

See  SUPPLEMENTARY  PROCEEDINGS, 
4.  5.  6.  7. 


COKPORATIONS. 

1.  The  liability  of  a  corporation  upon 
an  accommodation  indorsement  of  a 
negotiable  promissory  note  (which  in 
law  they  have  no  authority  to  make) 
depends  upon  the  fact  whether  or  not 
the  party  prosecuting  is  a   bona  Jide 
bolder  for  value,  without  notice.  (Me- 
chanics'  Banking  Association  agt. 
A".  Y.  Sf  Saugerties  White  Lead  Co., 
ante,  74.) 

2.  Under  the  law  of  1858,  providing  for 
the  vacating  an  assessment,  <fcc.,  the 
"  legal  irregularity"  mentioned  in  that 
act  applies  to  any  legal  irregularity  in 
regard  to  the  indebtedness  for  which 
the  assessment  was  laid,  including  all 
proceedings  previous  to  the  laying  of 
the  assessment,  and  to  any  irregularity 
in  the  proceedings  for  its  collection. 
{Matter  of  Samuel  D.  Babcock,  ante, 
118.     See  to  the  same  effect,  Hay's 
case,  14  Abb.,  53.) 

3.  In  these  cases  it  is  necessary  for  the 
petitioner  to  make  out  affirmatively 
the   irregularity   of   the   proceedings, 
not  to  throw  upon  the  city  the  neces- 
sity of  proving  its  proceedings  regular 

^^>efore  they  are  impeached.     (Id.) 

4.  Incorporated  companies  established 
for  the  purpose  of  transacting  any  bu- 
siness may  maintain  actions  of  libel, 
the  same  as  individuals,   affecting  its 
business  or  property.  (Shoe  $  Leather 
Bank  agt.  Thompson,  ante,  253.) 

5.  Therefore,  where  the  defendant  pub- 
lished in  his  widely  circulated  Bank 


"Note  and  Commercial  Reporter  of  and 
concerning  the  plaintiffs,  a  banking 
corporation,  as  follows :  "we  would  ob- 
serve to  those  interested,  that  we  see 
no  reason  why  the  Shoe  &  Leather 
Bank  may  not  at  any  time  be  closed 
up  by  an  injunction'' — "After  promis- 
ing to  quote  the  Merchants'  Bank  at 
Trenton,  I  was  informed  that  legal 
proceedings  against  the  Shoe  &  Leather 
Bank  were  already  under  advisement," 
held,  on  demurrer,  that  these  words 
were  actionable  per  se,  and  that  the 
plaintiffs  could  maintain  the  action  of 
libel  thereon  without  alleging  special 
damage.  (Id.) 

.  The  vestry  or  trustees  of  a  religious 
corporation,  by  virtue  of  their  offices, 
have  power  to  apply  to  the  court  for 
liberty  to  sell  or  mortgage  real  estate, 
irrespective  of  a  vote  of  the  corpora- 
tors for  that  purpose.  (Disagreeing 
with  Hyatt  agt.  Benson,  23  Barb., 
327,  upon  this  point.)  (Matter  of 
St.  Ann's  Church,  ante,  285.) 

7.  A  common  council  of  a  city,  has  no 
authority  by  its   agents,  servants,  or 
otherwise,    to   enter  summarily  upon 
premises  within  the  corporate  bounds, 
which  are  owned  or  lawfully  or  peace- 
fully possessed  by  an  individual,  and 
there  commit  unlawful  acts  to  his  in- 
jury.    If  it  does  so,  acts  will  be  ultra 
fires,  for  which  the  corporation  is  not 
Hahle,  even  if  the  ordinance  under  the 
authority  of  which  the  wrongful  acts 
are  done,  specifically  directs  the  doing 
of    those    particular    acts.     (Hauvey 
agt.    City  of  Rochester,   35   Barb., 
177.) 

8.  Where  plaintiffs  sue  as  trustees  of  a 
corporation,  in  an  action  to  recover  the 
possession  of  real  estate,  it  is  necessary 
for  them  to  show,  not  only  the  exist- 
ence of  the  corporation,  but  title  to  the 
premises  in  the  corporation.     In  this 
country    corporations    may    exist    by 
prescription  which  presupposes  an  au- 
thorized and  legitimate  creation.     A 
corporation  may  claim  title  by  means 
of  adverse  possession,  the  same  as  an 
individual.      (Robie  agt.  Sedgivick, 
35  Barb.,  319.) 

See  COMPTROLLER,  1. 

See  COSTS,  7. 


COSTS. 

1 .  In  an  action  to  recover  the  possession 
of  personal  property,  where  the  jury 
found  a  verdict  for  the  plaintiff  for 
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the  return  of  the  property,  assessing 
the  value  at  less  than  $50 — no  damages 
found  for  the  detention  of  the  pro- 
perty, held,  that  the  plaintiff  having 
prevailed,  and  being  entitled  to  nomi- 
nal damages  and  costs  at  least,  the 
defendant  was  not  entitled  to  costs. 
(Von  Schoning  agt.  Mitchell,  ante, 
44.) 

2.  Under  a  general  retainer  to  prose- 
cute an  action,  the  attorney  may,  on 
perfecting  judgment  in  favor  of  his 
client,    bring  an   action    immediately 
to     recover    his    costs;     and    if     he 
neglects  to  prosecute  within  six  years 
after  such  judgment  is  perfected,  the 
statute  of  limitations  may  be  pleaded, 
and  will    bar  the  action.       (Adams 
agt.  Fort  Plain  Bank,  ante,  45.) 

3.  As  between  attorney  and  client,  the 
amount  of  costs  claimed  by  the  attor- 
ney must  be  liquidated  before  interest 
can  be  allowed.     (Id.) 

4.  In  an   action  against    an    executor, 
costs  will  be  allowed   to  the  creditor 
against  the   estate,  where   it  appears 
that  the  executor  has  unreasonably 
resisted  the   payment  of  the  claim. 
(Boyd  agt.  Wilkin,  ante,  137.) 

5.  Where,    in  an  action  to  recover  the 
possession  of  personal  property  wrong- 
fully detained,  the  verdict  is  in  favor 
of  the  plaintiff,  and  assesses  the  value 
of  the  property  at  forty  dollars,   the 
defendant    is    not    entitled    to    costs, 
although  the  verdict  does  not  award 
any  damages   to  the  plaintiff.     ( Van 
Schoning  agt.  Buchanan,  ante,  164.) 

6.  Where    an    action    is  brought  by  a 
receiver,  appointed  in  supplementary 
proceedings,  and  in  pursuance  of  the 
order  appointing   him,  to   set  aside  a 
prior  conveyance  of  real  estate  made 
by  the  judgment  debtor,  the  judgment 
creditor  not  made  a  party  is  not  liable 
for  the  costs  of  the  action,  where  the 
defendants   succeed.       (  Wheeler  agt. 
Wright,  ante,  228.) 

7.  Au  appeal  from  the  taxation  of  costs 
on  assessments  in  street  cases  in  the 
city  of  New  York,    cannot  be  taken 
after  the  report  of  the  commissioners 
is  confirmed.     (Matter  of  Sixty-fifth 
Street,  ante,  256. 

See  SHERIFF,  7.  8. 

See  MOTION,  1.  2. 

See  HIGHWAYS,  5. 

See  CLERK'S  FEES. 

See  DISCONTINUANCE,  1.  2. 


COUNTER-CLAIM. 

See  ANSWER,  1.  2.  3. 
See  JUDGMENT,  4. 


COUNTY  COURT. 

.  An  order  of  a  county  judge  appoint- 
ing the  terms  of  the  county  court  as 
follows:  "Terms  of  Cortland  county 
court :  I  hereby  appoint  the  terms  of 
the  county  court  to  be  held  at  the 
court  house,  in  Cortlandville,  on  the 
fourth  Monday  of  February,  the 
fourth  Monday  of  May,  the  second 
Monday  of  October,  and  the  first  Mon- 
day of  December.  The  February  and 
December  terms  are  hereby  designated 
as  terms  at  which  no  jury  will  be  re- 
quired to  attend.  Dated  January  9, 
1860."  Held,  that  no  term  of  the 
court  of  sessions  was  appointed  by 
this  order,  consequently  an  indictment 
purporting  to  have  been  found  at  a 
term  of  the  court  of  sessions  during 
the  year  was  quashed  as  unauthorized. 
(People  agt.  Wilcox,  ante,  297.) 

.  A  county  court  have  authority  on 
appeal,  to  reverse  in  part  and  ajjirm 
in  part  a  judgment  of  a  justice's 
court,  for  entire  damages,  where  it 
clearly  appears  that  there  are  two  or 
more  independent  causes  of  action,  and 
the  judgment  is  right  as  to  one  and 
erroneous  as  to  the  others.  (This 
comes  pretty  near  a  collision  with 
the  case  of  Kasson  agt.  Mills,  8 
How.,  377.)  (Slaats  agt.  Hudson 
R.  R.  R.  Co.,  ante,  463.) 


DAMAGES. 

.  In  an  action  under  the  statutes  for 
damages  for  injuries  in  causing  death, 
brought  by  the  husband  of  his  deceased 
intestate  wife,  the  jui-y,  in  estimating 
the  damages,  cannot  take  into  consid- 
eration the  expectancy  of  the  children 
of  the  deceased  in  the  fruits  of  the 
earnings  of  the  mother  in  a  profitable 
business  which  she  carried  on  at  the 
time  of  her  death.  The  children  could 
only  realize  such  earnings  as  next  4£ 
kin  of  their  father,  who  would  w 
legally  entitled  to  them.  (Tillcy  agt. 
Hudson  River  R.  R.  Co.,  ante,  363, 
court  of  appeals.) 

.  The  plaintiff  on  the  trial  may,  how- 
ever, show  the  habitual  occupation 
and  employment  of  the  deceased,  for 
the  purpose  of  showing  her  general 
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capacity  and  relation  to  her  family. 
The  extent  to  which  such  an  examina- 
tion should  be  carried  is  in  the  discre- 
tion of  the  judge  at  the  trial.  (Id.) 

3.  The  injury  to  the  children  of  the 
deceased  by  the  death  of  their  mother, 
is  a  legitimate  ground  of  damages, 
and  it  is  not  confined  to  merely  nomi- 
nal damages.     (Id.) 

4.  The  word  "pecuniary"  in  the  statutes 
is  not  used  in  a  sense  so  limited  as  to 
confine  it   to   the  immediate    loss  of 
money    or    property.       The    injury 
arising  to  infant   children  from  the 
loss  of  their  mother,  who  owes  them  a 
duty  of  nurture,  and  of  intellectual, 
moral  and  physical  training,   and  of  I 
such  instruction  as  can  only  proceed 
from  a  mother,  is  not  pecuniary  in  a 
very  strict  sense  of  the  word ;  but   it 
belongs  to  that  class  of  wrongs  as  dis- 
tinguished from  injuries  to  the  feelings 
and    sentiments,   and    therefore    falls 
•within  the  term  (pecuniary)  as  used  in 
the  statutes.     (Id.) 

5.  The  right  to  recover  damages  under 
the  statute,  for  injuries  to  the  per- 
son,   depends     upon    two     concurring 
facts:  1st.  The  part}' claimed  to  have 
done  the  injury  must  be  chargeable 
•with  some  degree  of  negligence,  if  a 
natural  person ;  if  a  corporation,  with 
some  degree  of  negligence  on  the  part 
of    its  agents    or  servants.      (Wilds 
agt.  Hudson  River  R.  R.  Co.,  ante, 
492,  court  of  appeals.) 

6.  2d.  The    party   injured    must   have 
been  entirely  free  from  any  degree  of 
negligence  which  eoutributed   to    the 
injury.     That  is,   of    any  negligence 
•without   which   the  injury  would   not 
have  happened.      (Id.) 

7.  These  essential  elements  of   such  * 
cause  of  action  are  as  absolutely  dis- 
tinct from  and   independent   of  each 
other  as  are  the  two  opposing  parties, 
and  each  and  both  must  be  by  itself 
in  the  case  upon  the  evidence,  or  there 
can  be  no  recovery.     (Id.) 

8.  The  -question  presented  to  the  court 
or  the  jury  Js  never  one  of  compara- 

^  live  negligence,  as  between  the  par- 
ties ;  nor  does  very  great  negligence 
on  the  part  of  a  defendant  so  operate 
to  strike  a  balance  of  negligence  as 
to  give  judgment  to  a  plaintiff  whose 
own  negligence  contributed  in  any 
degree  to  the  injury.  (Id.) 

9.  As  to  the  claim  that  the  question  of 
negligence   belongs  peculiarly   to  the  | 


'jury,  and  that  cases  involving  that 
question  should  never  be  taken  from 
them  to  be  decided  by  the  court,  held, 
that  there  is  no  case  known  to  the  law 
in  which  an  appellate  court  has  not 
and  does  not  on  proper  occasions  exer- 
cise the  power  of  setting  aside  the 
verdict  of  a  jury,  not  merely  when  it 
is  entirely  against  evidence,  but  when 
it  is  clearly  against  the  weight  of 
evidence.  (Id.) 

10.  And  no  court  can  be  guilty  of  the 
absurdity  of   holding  that  in  such  a 
case  it  would  not  have  been  competent 
for   the  judge   who  tried   the    cause, 
either  to  non-suit    the    plaintiff,    or 
direct   a  verdict  in  his  favor,  as  the 
ease  might  have  required.     No  legal 
principle  compels  the  judge  to  allow  a 
jury  to  render  a  merely  idle  verdict. 
(Id.) 

11.  Held,  in  this  case,  that  the  entire 
evidence   failed  utterly  to    show  any 
degree  of  negligence    on  the   part  of 
the   defendants,   and    the   motion  for 
a  non-suit  made  by  the  defendants  at 
the  close  of  the  trial,  should  have  been 
granted.     (Approving  and  sustain- 
ing the  decision  in  Steves  agt.  Os- 
wego  £f  S.  R.  R.   Co.,  18  N.  Y.  R., 
422.)     (Id.) 

12.  Where  the  defendants  requested  the 
court  to  charge  "  that  if  the  negligence 
of  the  deceased  in  any  way  contributed 
to  cause  the  collision  which  resulted  in 
hid  death,  the  plaintiff  could  not  re- 
cover," held,   that  this  request  gave 
in  precise  words  the  true  legal  rule  of 
the    case,  and    the    defendants    were 
entitled  to  have  it  given  to  the  jury 
substantially,  as  it  was  asked,  without 
qualification,  or  to  have  it  plainly  re- 
fused.    (Id.) 

13.  Also,   that  another  of  the   defend- 
ants' requests  to  charge  claimed  that 
•"  the  deceased  could  not,  by  his  own 
negligence,  cast  upon  the   defendants 
the  necessity  of  extraordinary  care," 
held,  that  the  request  stated  a  correct 
legal  proposition,  and  the  defendants 
•were  entitled  to  have  it  given  to  the 
jury   substantially    as  stated.      Other 
exceptions  to  the  charge  taken  in  con- 
nection with  the  evidence  are  given  in 
the  opinion.     (Id.) 

14.  In   an    executory   contract   for    the 
purchase  and  sale  of  land  where  the 
parties   bound  themselves,    each   unto 
the  other   ';in  the  penal  sum  of  $200, 
as   fixed  and    settled    damages   to   be 
paid  by  the  failing  party,"  held,  that 
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this  sum  was  intended  as  liquidated 

damages,    and     not    as    a     penalty. 

27.) 

(Brinckerhoff  agt.   Olp,    35   Barb., 

See  COUNTY  COURT,  2. 
See  SUMMONS,  1.  2; 
See  WARRANTY,  4. 


DEED. 

1.  A  mere  agreement  to  sell  land  does 
not  of  itself  import  a  license  to  enter 
into  possession.     And  a  parol  license 
to  enter  into  the  possession  of  land  is 
no  defence  to  an  action  by  the  owner 
of  the  land  to  recover  the  possession. 
(Eggleston  agt.  N.  Y.  $  Harlem  R. 
R.  Co.,  35  Barb.,  162.) 

2.  The  delivery  of  a  deed  need  not  be  to 
the  grantee,  but  may  be  to-  a  stranger 
for  and  in  behalf  of  the  grantee,  and 
if  unconditional,  will  take  effect  im- 
mediately.     As  a  general  rule,    the 
delivery  of  a  deed  is   complete  when 
the   grantor    has  put    it    beyond    his 
power  to  revoke  or  reclaim  the  deed. 
(Brown  agt.  Austen,  35  Barb.,  341; 
S.  C.  22  Howard  Pr.  Rep.,  394.) 

See  EVIDENCE,  3.  4. 
See  DAMAGES,  14. 
See   SATISFACTION  OF  MORTGAGE, 
2.  3. 


DEFAULT. 

1.  A  motion  to  open  a  default — an  in- 
quest, taken  at  the  circuit,  will  be 
denied  where  the  excuses  are,  1st, 
absence  of  a  material  witness,  and  2d, 
engagement  of  counsel  before  a  re- 
feree. (Ward  agt.  Ruclcman,  ante, 
330.) 


DEMURRER, 

1.  A  demurrer  to  a  complaint  at  law, 
for  the  non-joinder  of  parties  defend- 
ant, can  not  be  sustained  unless  it  ap- 
pears by  the  complaint  that  some  other 
party  for  whose  non-joinder  the  de- 
murrer is  interposed,  is  living  at  the 
time  the  action  is  commenced.     The 
objection  otherwise  must  be  taken  by 
answer.     (Scofield  agt.    Van  Syckle, 
ante,  97.) 

2.  A  demurrer  to   a  complaint  for  an 
excess  of  parties  eannot  be  allowed; 


it  is  only  in  case  of  a  deficiency  of 
parties,  that  a  demurrer  will  lie ;  and 
then  the  deficiency  must  appear  on  the 
face  of  the  complaint.  (Davy  agt. 
Belts,  ante,  396.) 

3.  A  demurrer  to  a  complaint  following 
the  words  of  the  Code,  (§  144,  sub.  4,) 
"that  there  is  a  defect  of  parties  de- 
fendant" is  defective,  if  the  particular 
defect  is  not  specified.  (Ski7iner  agt. 
Stuart,  13  Abb.,  442.) 

See  STATUTE  OP  LIMITATIONS,  1.  2.  3. 
4.  5.  6. 

See  COMPLAINT,  1.  4. 

See  ANSWER,  5. 

See  NEW  TRIAL,  3.  4. 


DISCONTINUANCE. 

1.  A  discontinuance  is  a  final  determina- 
tion of  the  rights  of  the  parties  in  an 
action,   within    the    meaning   of    the 
Code,  (§245.)  (Crockett  agt.  Smith, 
14  Abb.,  62.) 

2.  After  the  defendant  was  arrested  and 
held  to  bail,  he  moved  to  vacate  the 
order  of  arrest,  but  before  the  motion 
was  made  or  the  complaint  served  on 
him  the  plaintiff1  obtained  ex  parfe, 
an  order  of  discontinuance  on  payment 
of  costs,  and   tendered  the  defendant 
the  amount  of  costs  before  trial,  which 
was  refused — the  defendant  claiming 
costs  of  motion  to  vacate  the  order  of 
arrest,  and  moved  for  leave  to  enter 
judgment  of  discontinuance,  held,  that 
the  defendant  might  enter  such  judg- 
ment, unless  the  plaintiff  consented  to 
withdraw  the  order  of  discontinuance^ 
and  bring  the  motion  to  vaeate  the  or- 
der of  arrest  to  a  hearing;    but  the 
court  eould  not  on  this  motion  deter- 
mine his   right   to  claim  the  costs  of 
that  motion.    (Id.) 


DIVORCE. 

1.  In  an  action  for  divorce  on  the 
ground  of  adultery,  the  defendant 
cannot  interpose  the  defence  of  the 
physical  incapacity  of  the  plaintiff  to 
contract  the  marriage  relation,  wher^l 
more  than  two  years  have  expired 
from  the  solemnization  of  the  mar- 
riage contract,  and  within  which  time 
the  defendant  has  brought  no  action 
against  the  plaintiff  for  a  dissolution 
of  the  marriage  contract,  on  that 
ground.  (Griffin  agt.  Griffin,  ante, 
183.) 
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2.  And  in  an  action  for  divorce  on  the 
ground  of  adultery,  the  defendant 
cannot  interpose  a  defence,  either  as 
a  bar  to  the  action,  or  as  a  counter- 
claim, cruel  and  inhuman  treat- 
ment and  abandonment  by  the  plain- 
tiff of  the  defendant.  (Id. ) 
See  ALIMONY,  1.  2. 

DOWEK. 

1.  Under   the    provisions    of    the  Code 
(§  167,  sub.  5)  an  action  for  the  re- 
covery or  assignment  of  dower  may 
include  the  damages  for  withholding 
the  same,  or  mesne  profits,     (Van 
Name  agt.  Van  Name,  ante,  247.) 

2.  A  widow  whose  dower  has  not  been 
assigned  is  not  a  tenant  of  the  land — 
she  has  no  estate  therein.     Her  right 
is  a  mere  chose  in  action,  which  she 
may  assert    and    enforce    like    other 
rights  of  action.     And  her  right  to  a 
share  of  the  rents  and  profits  depends 
upon  her  recovery  of  an  estate  in  the 
lands  themselves.     (Id.) 

3.  In  an  action  by  »  widow  for  an  as- 
signment of  dower  and  for  her  just 
proportion  of    the    rents  and    profits 
thereof,    all    the    heirs    at   laiv    are 
proper  parties  to  the  action,  although 
it  is  alleged  that  a  part  only  of  the 
heirs  at  law  have  been  in  possession. 
and  have  received  the  rents  and  profits 
of  the  whole  premises.     (Id.) 

4.  Whether  a  husband  dies  seized  or  has 
conveyed  away   the  lands  during  the 
coverture,  the  wife's  right  to  be  en- 
dowed is  precisely  the  same ;  provided 
he  was  seized  at  any  time  during  co- 
verture.    Yet   to  entitle  a  widow  to 
recover  damages  for  withholding   her 
dower,  the   husband  must  have  died 
seized.     (Palmer  agt.    Voorhies,  35 
Barb.,  479.) 

5.  Where  a  will  contains  a  provision  for 
the  widow  of  the  testator,  which   he 
declares  shall   be   received  in  lieu  of 
dower  in  his  estate,  and  she  omits,  for 
more  than  a  year  after  the  testator's 
death,  to  enter  upon  the  land  of  the 
deceased,  or  to  commence  proceedings 

,  to  recover  her  dower,  she  will  be  held 
to  have  elected  to  take  the  provision 
made  by  the  will;  and  her  right  to 
recover  her  dower  will  be  effectually 
"barred.  (Id.) 

EVIDENCE. 

1.  A  defendant  cannot  be  convicted  of  a 
crime  upon  hearsay  evidence.     And  j 


where  such  evidence  is  admitted  with- 
out objection  by  the  defendant,  at  the 
time,  he  will  not  be  prejudiced,  if  his 
subsequent  objections  to  testimony 
cover  the  same  facts  included  in  the 
admitted  evidence.  (Cantor  agt. 
People,  ante,  243.)  . 

2.  Where  the  plaintiff  testified  on  direct 
examination,  that  the  horse  was  worth 
but  $125,  when  he  bought  him,  and 
would  have   been   worth  $500,    if  he 
were  as  warranted,  held,  that  the  de- 
fendant had  a  right,   on  cross-exa- 
mination of  the  plaintiff,  to  impeach 
such  testimony,  to  prove  by  him  that 
he  sold  the  horse  in  less  than  three 
months  after  he  bought  him,  for  just 
what  he  paid — $400.      (Springstcad 
agt.  Lawson,  ante,  302.) 

3.  Where  a  deed,  tendered  in'exccution 
of  a  contract  of  sale  of  land,  purport- 
ing to  convey  the  premises  mentioned 
in   the  contract,  coupled  with  parol 
proof  that  the  land  described  in  the 
deed  wns  the  same  land  intended  by 
the   parties    to  the    contract   by  the 
words  "his  farm"  was  admissible  in 
evidence  in  an  action  against  the  ex- 
ecutor of  the  purchaser,  upon  the  con- 
tract.     (Brinckerhoff  agt.    Olp,   35 
Barb.t  27.) 

4.  Parol  evidence  is  admissible  to  show 
for  what  consideration  and   in  what 
manner,  a  grantee  agreed  to  pay  for 
the  laud   conveyed   to  her  by  deed. 
Afld  a  parol  promise  of  a  party,   to 
whom  a  conveyance  of  lands  is  made 
for  the  purpose,  to  pay  specified  debts 
of  the  grantor  owing  to  third  persons, 
is  valid  and  obligatory  upon  the  pro- 
inissor  without  the  concurrence  or  con- 
sent of  the  creditors  to   the  arrange- 
ment.     (Seaman  agt.  Hasbrouck,  35 
Barb.,  151.) 

5.  Whenever  parties  put  their  contract 
in   writing,    for   the    payment  of   the 
principal  and   interest    on   a   loan   of 
money,    or    for    any    other    purpose, 
courts  are  to  ascertain  the  place  where 
the  contract  was  made,  the  tim-e  when, 
and    the   place   where    the   money   is 
payable,  us  well  as  the  rate  of  inte- 
rest by  reference  to  the  written  instru- 
ment.     (Potter    agt.    Tollman,    35 
Barb.,  182.) 

6.  In  an  action  upon  an  agreement  for 
personal  services,  where  the  only  issue 
raised  by  the  defendants  is,  that  they 
did  not  employ  the  plaintiff,  by  them- 
selves or  their  agents;  it  is  proper  to 
admit  in  evidence  proof  of  payment  by 
tie  defendants'  alleged  agents ;  not  for 
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the  purpose  of  proving  payment,  but 
to  show  that  the  plaintiff  considered 
them,  and  not  the  defendants,  as  his 
employers  ;  where  the  payment  is 
made  in  such  a  manner  as  to  afford 
some  evidence  of  the  intention  of  the 
parties  in  respect  to  the  issue.  (Gil- 
mofe  agt.  Atlantic  fy  Pacific  R.  R. 
Co.,  35  Barb.,  279.) 

See  NEW  TRIAL,  1.  2. 

See  HIGHWAYS,  5.  6. 

See  NEW  TRIAL,  7. 

See  AGREEMENT,  9. 

See  ARREST,  7. 

See  EXCEPTIONS,  1.  2.  3.  4.  5.  6.  7. 

See  DAMAGES,  1.  2.  3.  4.  5.  6.  7.  8. 

9.  10.  11.  12.  13. 
See  JUSTICE'S  COURT,  3. 

EXCEPTIONS. 

1.  Exceptions  to  the   admission   and 
rejection  of  testimony  and  to   the 
judge's  charge  at  the  circuit. — The 
judge  properly   excluded  evidence  to 
show  what  was  the  meaning  of  the 
words  "permanent  policy"  in  a  policy 
of  fire  insurance.     There  is  no  ambi- 
guity in  these  words.     (First  Baptist 
Church,  Brooklyn  agt.  Brooklyn  Fire 
Insurance  Co.,  ante,  448.) 

2.  The  judge  properly  allowed  a  witness 
to  testify  that  there  was  no  renewal  of 
the  policy  of  insurance,  where  the  wit- 
ness was  called  to  speak  of  &fact,  and 
not  in  regard  to  the  law.      (Id.) 

3.  Evidence  to  show  that  the  insurance 
company  had  permanent  policies  issued 
to  other  parties,  and  the  practice  or 
usage  of  the  company  in  making  auch 
arrangements,  was  properly  excluded. 
(Id.) 

4.  It  is  a  settled  rule  that  where  a  con- 
versation between  persons  is  offered 
in  evidence,  it  is  the  duty  of  the  party- 
offering  it,  to  disclose  how  it  may  be 
material.     (Id.) 

5.  Testimony  cannot  be  offered   for  the 
purpose    of    contradicting    a    witness 
where   the    attention  of  the   witness 
has  not  been  called  to  the  subject  in 
regard  to  which  he  is  proposed  to  be 
contradicted.     (Id.) 

6.  Where    a    witness   gives    testimony 
upon  the  plaintiff's  examination,  and 
in  reference  to  a  matter  about  which 
no  inquiry  has  been  made  by  the  de- 
fendant, the  plaintiff  cannot  be  allowed 


to  call  witnesses   to  contradict  him. 
(Id.) 

7.  A  judge  is  not  bound  to  adopt  the 
precise  verbiage  of  a  request  to  charge 
the  jury ;  it  is  sufficient  if  in  effect  he 
charges  in  accordance  with  the  request. 
(Id.) 

See  NEW  TRIAL,  7. 

See  APPEAL,  5. 


EXECUTION. 

1.  In  an  action  to  recover  the  possession 
of  personal  property  and  damages  for 
its  detention,  the  defendant,  where  he 
succeeds  in  the  action,  cannot  issue  an 
execution  against  the  person  of  the 
plaintiff.      (Purchase  agt.   BellowsT 
ante,  421.) 

2.  Where  a  party  has  issued  execution 
against  property  which  is  the  proper 
subject  of    levy  and    sale,    and    his 
remedy  thereby  is  obstructed,  he  may, 
before  the  return  of  execution,  bring 
a  creditor's  action  to  enforce  his  reme- 
dy.    (Skinner  agt.  Stuart,  13  Abb., 
442.) 

3.  Neither  the  authority  given  to  the 
sheriff  by  the  Code,  §  232,  or  the  pri- 
vilege of  examination  for  the  purpose 
of  discovery,  given  by  §  236,  deprives 
creditors    of    their    well     established 
right  to  enforce   their  lien    acquired 
under  attachment  and  execution,  by  a 
suit  in  equity.     (Id.) 

4.  Where  an  execution  against  property 
omitted  to  give  the  judgment  debtor 
credit  for  a  payment  which  had  been 
previously  made  upon  the  judgment, 
and  real  property  was  sold  under  the 
execution,  but  for  a  sum  less  than  the 
amount  due  upon  the  judgment,  held, 
that   the   execution  was  not  void  by 
reason  of  the  omission,  and  that  the 
purchaser's  rights  under  the  sale  should 
not  be  disturbed.     ( Peet  agt.  Coicen- 
haven,  14  Abb.,  56.) 

See  JOINT  DEBTORS,  1. 

See  MORTGAGE  OF  PERSONAL  PRO- 
PERTY, 1.  2. 

See  SHERIFF,  1.  2.  3.  4. 

See  ARREST,  2.  3.  8.  9.  13.  14. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Where  an  unmarried  person  dies  in- 
testate, leaving  a  father  and  "brothers, 
the  brothers  are  next  entitled  to  let- 
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ters  on  the  father's  renouncing  the 
administration.  And  the  appointment 
of  a  creditor  as  administrator,  while 
the  brothers  are  living  and  have  not 
renounced,  is  error.  Matter  of  the 
estate  of  Emma  Hughes,  1  Brad., 
100,  disapproved.  (Lathrop  agt. 
Smith,  35  Barb.,  64.) 

2.  Where  a  lessor  dies  before  the  rent 
becomes  due,  the  rent  goes  to  the  heir, 
as  incident  to  the   reversion,  and  the 
executor  cannot  maintain  an  action  to 
recover  it.     No  apportionment  of  rent 
is  allowable  between  the  executor  of  a 
lessor  owning  the  fee  and  the  remain- 
derman.    A  remainderman,  who  suc- 
ceeds to  the  reversion,  is  entitled  to 
the  whole  rent  as  an  entire  sum  due 
him.     (Fay  agt.  Holloran,  35  Barb., 
295.) 

3.  Where  the  report  of  referees  is  made 
upon  claims,  against   the  estate   of  a 
deceased  person,  referred  to  them  under 
the  statute,  the  court  have  no  authori- 
ty   to    order    judgment    against    the 
report.      Either  the    report  must   be 
confirmed,     and    judgment      ordered 
thereon,   or  it  must   be  set  aside,  in 
which  case  a  new  trial  follows  before 
the  game  referees,  or  others  appointed 
in   their  places.     (Coe  agt.   (Joe,  14 
Abb.,  86.) 

4.  Where    the    unsuccessful    party    has 
taken  no  exceptions  to  the  report  of 
the  referees,  and  has  made  no  case, 
the  court  on  motion  for  judgment  on 
the  report,  must  confirm  the  report, 
with  leave  to  enter  judgment;  but  it 
may,  in  its  discretion,  give  the  unsuc- 
cessful party  leave   to  except   to  the 
report,  and  to   make  a  case   and  ex- 
ceptions,   which   should   form  part  of 
the  judgment  roll,  so  that  the  decision 
of  the  referee  might  be  reviewed  on 
appeal.     (Id.) 

See  COSTS,  4. 

See  SATISFACTION  OF   MORTGAGE, 
223. 


FELONY. 

Bee  PRINCIPAL  AND  ACCESSORY,  1. 
See  MORTGAGE  OF  PERSONAL  PRO- 
PERTY, 3.  4.  5. 


FIXTURES. 


between  grantor  and  grantee.  And  it 
is  the  same  whether  the  mortgagee 
were  or  were  not  in  possession  of  the 
premises.  (Lajlin  agt.  Griffiths,  35 
Barb.,  58.) 

2.  Where  articles  before  being  detached 
from  the  building  were   fixtures,  the 
person  having  the  title  to  the  realty, 
although  a  conditional  one,  as  mort- 
gagee in  possession,  can,   in   case  of 
their  removal  by  another,  sue  for  the 
specific  recovery  of  the  things  them- 
selves, or  in  trespass  for  the  damages 
to  the  freehold.     (Id.) 

3.  Where  articles  of  machinery  are  at- 
tached to  a  building,    used    for    the 
accommodation  of  such  machinery,  by 
braces  and  nails,  and  having  been  so 
attached    since    the    erection  of    the 
building,  they  are  to  be  deemed  fix- 
tures.    (Id.) 

FOREIGN  CORPORATIONS. 

1.  Where     parties    (though     both    are 
foreign  corporations)  make  a  contract 
out  of  the  state,  and  contemplate  its 
performance  in  the  state,  the   cause 
of  action  thereon  arises  here,  and  the 
court  has  jurisdiction.     (Connecticut 
Mu.  Life  Assurance  Co.  agt.  Cleve- 
land, 4-c.  R.  R.  Co.,  ante,  180.) 

2.  The  laws   of  1849    (ch.  107)    which 
provided  that  a  suit  may  be  brought 
against  foreign  insurance  corporations 
upon  any  contract   made  or  delivered 
within  this  state,  authorizes  the  issu- 
ing of  an  attachment  under  the  Code, 
aa  a  provisional  remedy  in  an  action  on 
a   policy   of    insurance   issued  in  this 
state,  although  the  case  does  not  come 
strictly  within  the  letter  of  §  427  of 
the  Code.       (Burns  agt.  Provincial 
Ins.  Co.,  13  Abb. ,4,25.) 


GUARANTY. 

1.  An  agreement  as  follows:  "Forvalue 
received,  I  hereby  guaranty  to  Messrs. 
J.  Howard  &  Son,  that  the  bond  of  the 
Newfoundland  Electric  Telegraph  Co., 
No.  17,  for  £200  sterling,  shall  be  of 
the  value  of  $960  on  the  7th  of  March, 
1855,  at  which  price  and  at  which  date 
I  will  purchase  the  same,  if  offered  to 
me.  March  8, 1853.  D.  B.  Holbrook" 
—  ( Howard  agt.  Holbrook,  ante,  64.) 


1.  The  same  rule  prevails  in  determining  2.  Held,  to  be  good  as  an  original  un- 
whether  articles  are  or  are  not  fixtures  I  dertaking  or  agreement ;  and  as  an 
between  mortgagor  and  mortgagee,  as  I  agreement  within  the  statute  of  frauds, 
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it  was  good  on  its  face,  according  to 
the  case  of  Miller  agt.  Cook,  (22  How. 
Pr.  R.,  66.)  {Id.) 

3.  Where  it  was  proved  by  a  witness,  not 
discredited,    that    he    presented    the 
bond  (No.  17)  on  the  7th  of  March, 
1855,  at  the   testator's    (D.  B.  Hol- 
brook) place  of  business,  he  not  being 
there,  and  being  represented  to  be  out 
of  town;  that  he  subsequently  called 
and  found  there  a  person  who  answered 
to  that  name,  who  acknowledged  the 
guaranty  to  be  his,  but  said  that  he 
could  not  redeem  it,  and  who  on  being 
told  that  the   witness  had  been  there 
twice  before,  said   that  he   had  been 
out  of  town,     (Id.) 

4.  Held,  that  as   the   testator  did  not 
refuse  to  pay,  on  the  ground  that  no 
tender  had  been  made  to  him  person- 
ally on  the  7th  of  March,  and  as  he 
admitted  that  he  had  been  out  of  town 
and  did  not  suggest  that  he  had  not 
nevertheless  been  out  of  the  state,  the 
evidence  was  prim  a  facie  sufficient  to 
show  that  his  absence  was  conceded  to 
be  such  as  made  a  tender  to  him  per- 
sonally, excusable.  (ROBERTSON,  J., 
dissenting.)    (Id.) 

5.  Where  on  the  purchase  of  goods  a 
third  person  guaranties   the  payment 
to  a  certain  amount,   based   upon  a 
credit  of  six  months  from  the  dates  of 
the  respective  purchases,  the  guaran- 
tor is  liable,  although  the  dates  of  the 
several  purchases  were  averaged  (as 
is  the  custom  among  merchants) ,  and 
notes  of  the  purchaser  taken  on  each 
average,  whereby   the  term  of  credit 
was,  as  to  some  of  the  purchases,  ex- 
tended, and  as  to  others,  diminished. 
(Stewart  agt.  Ranney,  ante,  205.) 

6.  An  action  being  brought  upon  the  fol- 
lowing agreement  in  writing,  to  wit : 
"For  value  received,  I  hereby  guar- 
anty to  H.  &  W.  Delafield,  that  the 
bond   of    the   Newfoundland   Electric 
Telegraph  Company,  No.  19,  for  £200 
sterling,  shall  be  of  the  value  of  $960 
on   the  7th  day  of  March,    1855,   at 
which  prico  and  at  which  date  I  will 
purchase  the  same  if  offered  to   me. 
New  York,    March   8,    1853.     D.   B. 
HOLBROOK":    held,  that  the  agree- 
ment contained  two  separate  and  dis- 
tinct contracts — a  contract  of  guar- 
anty   and    a    contract   of    purchase. 
That  is,  after  the  statement  of  guar- 
anty expressing  a  good  consideration, 
the  latter  clause,  "  at  which  price  and 
at   which   date    I   will    purchase    the 
came  if  offered  to  me,"'  did  not  change 
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the  whole  contract  to  one  mere'y  of 
purchase  upon  condition  of  a  tender. 
(BARBOUR,  J.,  dissenting,  (Dela- 
jield  agt.  Holbrook,  ante,  402. 

7.  Where  a  guaranty  of  a  note  is  made 
for  the  purpose  of  paying  the  guaran- 
tor's own  debt,  it  is  not  a  collateral, 
but  an  original  undertaking,  and  the 
guaranty  is  good  without  expressing 
the     consideration.       (Fowler      agt. 
Clearwater,  35  Barb.  143.) 

8.  Where  the  party  to  whom  a  certificate 
of  deposit    has  been    issued,    subse- 
quently, for  value,  transfers  it  to  an- 
other, who  had  no  connection  with  and 
was  ignorant  of  the  circumstances  of 
its  origin,  and  for  value,  gives   to  the 
transferee  a  written  guaranty  of  the 
payment    thereof,    expressing    on   its 
face  a,  consideration,   such   transferee 
can  recover  on  the  guaranty,  notwith- 
standing the    certificate    be   void  for 
matters  dehors  its  face.     (Purdy  agt. 
Peters,  35  Barb.  239.) 

9.  The  obligation  of  a  guarantor  like  that 
of  an  indorser  covers  all  defects  in  the 
note  itself,  as   well  as  the  principal 
insolvency;  and  is  available  notwith- 
standing the   signature  of  one  of  the 
makers  is  unauthorized ;  and  such  fact 
was  known  to  the  holder  and  guaran- 
tor.    (Sterna  agt.  Marks,  35  Barb. 
565.) 


HIGHWAYS. 

1.  On  an  appeal  upon  exceptions  taken 
to  the  decision  of  a  judge   who  has 
heard  and  decided  the  issues  founded 
on   the  pleadings    to    an   alternative 
mandamus,  and  ordered  a  peremptory 
mandamus  against  commissioners  of 
highways,  with  costs,  requiring  them 
to  lay  out  a  certain  highway  according 
to  the  decisions  cf  the  referees  there- 
on, <fcc. :  held,  that  where  the  appli- 
cation for  the  alteration  of  the  high- 
way  was  so  obscure,  in  reference  to 
the  commencement  and  termination  of 
the  road,  as  to  require  oral  testimony, 
and  such  testimony  having  been  given, 
and  being  conflicting,  this  court  will 
not  review   the  finding  of  the  judge 
thereon,  even  though  the   weight  of 
evidence  is  apparently  against  his  de- 
cision.    (People  ex  rel.  Martin  agt. 
Albright,  ante,  306.) 

2.  Where  the  judge  found  that  the  road 
laid  out  by  the  referees  run  through 
the  inclosed,  improved  and  cultivated 
lands  of  J.  S.,  with  the  consent  of  the 
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said  J.  S.,  held,  that  this  finding  was 
sustained  by  evidence  of  verbal  con- 
sent of  all  persons  being  or  claiming 
to  be  occupants.  (Id.) 

3.  An  occupant  or  owner  of  improved  or 
cultivated  lands  has  a  right  to  notice 
of  the  time  and  place   at  which  the 
commissioners  will  meet  to  decide  on 
the  application  for  the   road,  and  of 
the  time  and  place  at  which  the  referee 
will  meet  to  hear  and  determine   the 
appeal;  but  such  notice  may  be  waiv- 
ed ;  and  is  waived  where   such   owner 
or  occupant  releases  damages.     (Id.) 

4.  A  finding  by  the  judge  that  the  refe- 
rees, by  their  decision,  duly  altered 
a  public  highway,  and  did  not  lay  out 
a   new  road,  is  sustained,   where   it 
appears  by  the  record  of  the  referees 
that  the  application  was  for  an  altera- 
tion of  the  highway,  and  that  it  was 
an  alteration  which  the  commissioners 
refused,   such  record  being  the   only 
evidence  that  the  termini  of  the  road 
were  upon  the  same  high  way.     (Id.) 

5.  A  mandamus  is  the  proper  remedy 
to  set  the  commissioners  in  motion  to 
lay  out  a  highway.     The  granting  of 
costs  against  them,  on  allowing   the 
writ,  is  a  matter  of  discretion  in  the 
court,    which   will    not  be  reviewed. 
(Id.) 

6.  The  relator  in  these  proceedings  is  a 
competent  witness  on  the  part  of  the 
people.     (Id.) 

?.  The  principle  that  a  matter  once  con- 
sidered and  decided  by  a  competent 
tribunal  having  power,  shall  not  be 
reviewed  by  any  other  tribunal  having 
concurrent  power,  except  in  the  regu- 
lar course  of  error  or  appeal,  applies  to 
the  certificate  of  a  jury  duly  summoned 
under  the  statute,  finding  the  exist- 
ence of  an  encroachment  upon  a  high- 
way. (Hyatt  agt.  Bates,  35  Barb., 
308.)  (Id.) 


INJUNCTION. 

1.  Staying  proceedings  in  other  actions 
by  injunction.  (Harmana.gt.Rem- 
ten,  ante,  174.) 


INSURANCE    COMPANY. 

1.  Before  a  mutual  insurance  company 
was  organized,  an  agent  of  certain 
persons  who  were  afterwards  elected 
directors,  called  upon  the  defendant 
and  desired  him  to  give  his  note  to  be 


nsed  as  a  part  of  the  original  capital 
stock,  and  agreed,  by  authority  from 
his  principals,  that  after  the  company 
was  organized  and  a  sufficient  amount 
of  subsequent  or  guaranty  notes  taken, 
the  note  should  be  reduced  to  the 
amount  of  an  ordinary  guaranty  note, 
and  should  not  be  assessed.  (Tuck- 
erman  agt.  Brown,  ante,  109.) 

2.  Defendant  gave  his  note  for  $1,000, 
and  signed  an  application  to  be  organ- 
ized for  insurance  to  the  amount  of 
$1,000.  The  note  was  laid  before  and 
passed  upon  by  the  commissioners  as  a 
part  of  the  capital  stock  of  the  com- 
pany. Soon  after,  three  of  the  exe- 
cutive committee  indorsed  upon  the 
note,  and  signed  a  memorandum,  that 
the  note  was  reduced  to  §50,  and  at 
the  expiration  of  the  defendant's 
policy  it  was  given  to  him,  held,  that 
the  agreement  and  subsequent  surrend- 
er of  the  note  under  it  were  void,  and 
the  receiver  of  the  company  could 
recover  on  the  note.  Such  an  agree- 
ment and  surrender  by  a  company 
formally  organized,  would  be  a  fraud 
upon  the  law  and  the  public,  and  void. 
(Id.) 

See  STATUTE  OF  LIMITATIONS,  1.  2. 
3.  4.  5.  6. 


INTERPLEADEE. 

1.  A  debtor  for  goods  deposited,  or  a 
debtor  generally,    can   never  be  per- 
mitted to  volunteer,  by  plea  or  answer, 
the  protection  of  the  claims  of  a  third 
party  with  whom  he  has  had  no  deal- 
ings, to   defeat   his  liability   for  the 
performance  of  his  contracts.      (Lund 
agt.  Seaman's  Savings  Bank,  ante, 
258.) 

2.  And   the   law  forbids   the  defendant 
(the  debtor)  to  interplead,  where  this 
third  party  is  not  in  privity  with  the 
depositor,  but  claims  by  a  hostile  and 
superior  title.     (Id.) 


JOINT  DEBTORS. 

1.  In  an  action  and  judgment  against 
joint  debtors  it  is  not  necessary  to 
exhaust  the  remedy  at  law  by  execu- 
tion against  the  separate  property  of 
the  defendants  who  have  not  been 
served  with  process,  in  order  to  bring  a 
creditor's  suit  against  all  to  reach 
their  rights  and  interests  in  joint  pro- 
perty. (This  is  adverse  to  S.  C. 
22  How.  Pr.  R.,  329.  It  would 
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seem  that  it  is  not  necessary  to 
exhaust  the  remedy  at  law  by  execu- 
tion against  any  of  the  defendants' 
separate  property  in  such  case.  If 
it  is  necessary  as  against  those 
served,  why  not  as  against  those  not 
served  ?)  (Field  agt.  Hunt,  ante, 
80.) 

2.  Where  there  has  been  an  action  and 
judgment  against  one  partner  or  joint 
debtor,  with  service  of  process  on  him 
only,  the  plaintiff  may  commence  an 
action  against  the  other  joint  debtor 
alone  for  the  same  indebtedness. 
And  this  practice  under  the  Code  is 
applicable  to  justices'  courts.  (John- 
son agt.  Smith,  ante,  444.) 

See  PARTNERS  AND  PARTNERSHIPS, 
1.  2.  3.  4.  6. 

See  STATUTE  OF  LIMITATIONS,  10. 


JUKORS. 

1.  The  fact  that  a  jury  attempted  to 
communicate  the  verdict  to  the  party 
in  whose  favor  it  was  rendered,  soon 
after  coming  into  court,  and  before  the 
verdict  was  announced,  held,  not  to  be 
considered  as  affecting  the  impartiality, 
regularity,  and  purity  of  the  verdict 
itself,  consequently  was  not  of  suffi- 
cient ground  for  setting  aside  the  ver- 
dict. (Fash  agt.  Byrnes,  14  Abb., 
12.) 


JUDGMENT. 

1.  Where  judgment  by  default  has  been 
entered  against  defendants,  and  they 
are  permitted  to  come  in  and  answer 
on  the  condition  that  they  shall  waive 
the  objection   of  the  non-joinder  of 
the  defendants,   they   cannot  subse- 
quently, in  the  progress  of  the  cause, 
raise  and  rely   upon  such   objection. 
(Birkbeck  agt.  Stafford,  ante,  236.) 

2.  A  judgment  recovered  against  a  non- 
resident, by  service  of  the  summons 
by  publication,  is  limited  in  its  effect 
to  the  property  which  the   defendant 
has  in  this  state.     Consequently  the 
defendant   cannot  be  sued  upon  the 
judgment  in  another  court.     (Force 
agt.  Gower,  ante,  294.) 

3.  It  is  the  duty  of  the  successful  party 
at  the  general  term,  to  enter,  or  cause 
to  be  entered,  formal  judgment  upon 
the    decision,    at    his    own    expense, 
where  the  other  party  desire  to  appeal 


to  the  court  of  appeals.     (Purdy  agt. 
Peters,  ante,  328.) 

4.  Whatever  questions  or  issues  in  an 
action  are  adjudicated  by  the  court, 
cannot  again  be  the  subject  of  inquiry. 
Consequently  the  judgment  on   such 
adjudication  may  be  set  up  as  a  bar  to 
the   same    claim,  in   another    action. 
Where  it  appears  on  the  face  of  the 
judgment  that  the   plaintiff  !s  demand 
was  not  passed  upon  by  the  court,  but 
that  the  plaintiff  applied  for  a  discon- 
tinuance, ana  on  its  being  refused,  he 
declined  giving  any  evidence,  and  the 
court  merely  considered  the  counter- 
claim of  the  defendant,    and   gave   a 
judgment   in   his   favor,    the   plaintiff 
may  bring  another  action  for  the  de- 
mand which  he  declined  to  submit  for 
adjudication    in    the    former    action. 
(Jones    agt.  Underwood,   35  Barb., 
211.) 

5.  A  judgment,  in  an  action  tried  by  the 
court,  is  not  void  by  reason  of  the 
failure  of  the  judge  to  file  his  decision 
in  writing,  contemplated  by  §  267  of 
the  Code.     If  the  judgment  is  other- 
wise regular  and  correct  the  filing  the 
decision  should  be  disregarded.  (Lewis 
agt.  Jones,  13  Abb.,  427.) 

6.  Where  a  plaintiff  had  two  judgments 
against  the  same  defendant,  upon  each 
of  which  execution   had  been  issued, 
and  the  court,  after  hearing  the  par- 
ties, had  decided  that  the  sum  realized 
under  the  execution  was  properly  ap- 
plicable to  one  of  the  judgments,  held, 
that  such  order  was  conclusive  upon 
the  parties  unless  reversed  on  appeal. 
(Peel  agt.    Cowenhoven,    14  Abb., 
56.) 

See  REFEREES  AND  REPORTS,  2.  3. 
See  ARREST,  10.  11.  12. 
See  PRINCIPAL  AND  SURETT,  1. 
See  APPEAL,  5. 


JURISDICTION. 

1.  Where  a  matter  presented  for  adjudi- 
cation   has    been    once    tried    before 
another    tribunal   having   jurisdiction 
of  the  subject  and  proceeding  by  regu- 
lar process,  and  the  determination  has 
been  against  the  plaintiff,  the  question 
is  res-judicata  as  to  any  new  action 
involving  an  examination  and  decision 
of  the  same  questions.     (Hyatt  agt. 
Bates,  35  Barb.,  308.) 

2.  A   court   of  equity   has  no  right  to 
inquire  into  the  proceedings  of  subor- 
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dinate  tribunals  of  special  or  local  ju- 
risdiction, with  a  view  of  setting  them 
aside  if  void  at  law,  or  for  the  purpose 
of  staying  or  restraining  such  proceed- 
ings. The  remedy  which  the  law  gives 
is  a  review  by  certiorari.  (Id.) 

3.  A  judge  out  of  court  has  no  jurisdic-  5 
tion  to  hear  an  application  for  the  dis- 
charge of  a  judgment  debtor  from  im- 
prisonment on  execution  against  the 
person  (2  R.  S.,  31,  §  1,  amended 
1847,  ch.  390,  §  1) .  Such  an  applica- 
tion should  be  made  to  the  court. 
(Mather's  Case,  14  Abb.,  45.) 


4.  The  court  of  general  sessions  in  the 
city  of  New  York  have  power  to  grant 
new  trials  upon  the  merits  and  upon 
the  ground  of   newly  discovered  evi- 
dence.      (People   agt.    Powell,    14 
Abb.,  91.) 

5.  The  city  court  of  Brooklyn  should  en- 
tertain a  motion  to  set  aside  a  judg- 
ment for  irregularity,  although   the 
judgment  has  been  entered  upon  an  ex 
parte  application  to  that  court.  (Rich- 
ardson agt.  Bates,  ante,  516.) 

See  WRIT  OF  PROHIBITION,  1.  2.  3. 

See  PROCESS,  1.  2.  3.  4. 

See  JUSTICE'S  COURT,  3.  4.  5. 


JUSTICE'S  COURT. 

1.  In  an  affidavit  for  a  warrant  by  a 
justice  of  the  peace,  it  is  sufficient  for 
the   plaintiff  in  stating  his  cause  of 
action  for  a   tort,   to  allege  that  he 
believes  he    has    a    cause    of   action 
against   the  defendant,   and  then  set 
out  "when  and  how  he  claims  it  arose. 
It  is  not  necessary  to  swear  positively 
as  to  the  cause  of  action.     (Pope  agt. 
Hart,  ante,  215.) 

2.  In  a  suit  commenced  by  a  warrant 
before  a  justice  of  the  peace,  the  plain- 
tiff, although  he  be  a  resident  of  the 
county,  may  have  an  adjournment  on 
his   own   application;    the  defendant, 
however,  is  thereby  discharged  from 
custody;   but  the  suit  is  not  discon- 
tinued by  such   adjournment  or  dis- 
charge.    (Id.) 

3.  A  justice  of  the  peace  has  no  power 
to  compel  a  party  or  a  witness  to  pro- 
duce a  chattel  in  court  for  inspection, 
upon  the  trial  of  an  issue  of  warranty 
on  the  sale  of  the  chattel.     (Hunter 
agt.  Allen,  35  Barb.,  42.) 

4.  Where  a  justice  of  the  peace  errone- 
ously  holds    a  cause   open   until   the 


6, 


return  day  of  an  attachment  issued 
against  a  witness,  the  error  will  be 
cured  if  the  parties  appear  and  go  to 
trial  on  the  merits,  without  objection. 
(Seymour  agt.  Bradjield,  35  Barb., 
49.) 

.  It  is  a  matter  of  discretion  with  a  jus- 
tice of  the  peace,  whether  he  will  over- 
rule or  sustain  objections  to  questions 
claimed  to  be  leading  put  to  a  witness. 
And  his  decision  will  not  be  reversed 
unless  such  discretion  has  been  abused. 
(Id.) 

,  The  defendant  on  the  adjourned  day 
of  the  cause,  refused  to  go  on  with  the 
trial  with  five  jurors,  (one  having  been 
taken  sick,)  and  objected  to  the  issuing 
of  a  new  venire  returnable  forthwith, 
and  refused  to  have  a  talesman  called. 
After  the  dismissal  of  the  jury  at  his 
request,  he  applied  for  an  adjournment 
on  account  of  the  absence  of  witnesses, 
but  did  not  show  that  he  had  made 
any  effort  to  procure  their  attendance ; 
the  justice  offered  to  grant  an  adjourn- 
ment of  terms,  which  the  defendant 
refused.  Held,  that  the  justice  was 
correct  in  refusing  an  adjournment  and 
trying  the  cause  without  a  jury — the 
defendant's  conduct  amounting  to  a 
waiver  of  a  jury.  (Babcock  agt. 
Hill,  35  Barb.,  52.) 

7.  If  a  justice  makes  an  erroneous  deci- 
sion as  to  an  adjournment  of  a  cause, 
the  consent  of  parties  to  an  adjourn- 
ment cures  all  error.  A  justice  has  a 
right  on  the  return  of  a  summons  to 
adjourn  a  cause  on  his  own  motion  to  a 
time  not  exceeding  eight  days,  unless 
the  parties  shall  agree  on  a  longer 
time.  Where  the  plaintiff  on  the 
return  day  swears  that  he  cannot 
safely  proceed  to  trial,  on  account  of 
not  having  hid  witnesses  ready,  he  is 
entitled  to  an  adjournment.  (Nellis 
agt.  McCann,  35  Barb.,  115.) 

See  COUNTY  COURT,  2. 
See  JOINT  DEBTORS,  2. 


LANDLORD  AND  TENANT. 

1 .  A  covenant  to  pay  rent  in  advance  is 
valid;  and  when  it  is  broken  by  the 
non-payment  of  the  rent  agreed  upon, 
a  right  of  action  accrues  upon  it  imme- 
diately. (Healy&gt.  McManus,  ante, 
238.) 

2.  Where  the  tenant,  after  dispossession 
under  summary  proceedings,  sued  to 
recover  a  month's  rent  deposited  with 


574 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


the  landlord  as  collateral  security,  for 
the  last  month  under  the  agreement, 
held,  that  the  landlord  could  interpose 
as  a  counter-claim  a  month's  rent  due 
to  him  prior  to  dispossession.  (Id.) 

3.  Where  there  is  a  parol  demise  by  a 
landlord,  of  a  part  of  the  premises  to  a 
monthly  tenant,  and  subsequently  a 
lease  is  given  by  the  landlord  to  an- 
other tenant  for  the  whole   premises, 
to  commence  on  the  first  day  of  May 
thereafter,  and  at  the  same  time  the 
landlord   notifies  the  monthly   tenant 
that  his  term  will  expire  on  the  said 
first  day  of  May  thereafter;  the  land- 
lord, and  not  his  lessee,  is  the  proper 
person  to  institute  summary  proceed- 
ings for  the  recovery  of  possession  of 
the  premises  by  reason  of  the  monthly 
tenant  holding  over  after  the  first  of 
May.      (Imbert  agt.  Hallock.  ante, 
456.) 

4.  Rents  cannot  be  reserved  out  of  chat- 
tels  personal.     If  such   chattels  are 
demised  with  land,  at  an  entire  rent, 
the  rent  issues  out  of  the  land  only. 
Where  the  complaint  alleged  that  the 
defendant  rented  and  leased  a  tannery 
and  the  tools  thereto  belonging,  and 
two  dwelling  houses  and  gardens,  and 
the  land  around  the  tannery,  for  the 
yearly  rent  of  $275,    held,    that   the 
tools  were  to  be  deemed  a  part  of  the 
tannery.       (Fay  agt.    Holloran,    35 
Barb.,  295.) 

5.  A  tenant  sued  for  rent  may  set  up  as 
a  defence  any  claim  he  may  have  for 
damages  done  his  rights  and  tenure  as 
lessee,  by  the  act  of  the  lessor,  or  by 
means  of  any  act  done  by  his  permis- 
sion.    It   is  not  necessary  that  such 
acts  should   amount  to    an    eviction. 
And  wiere  the  acts  done  do  not  amount 
to  an  eviction,  but  the  right  to  aban- 
don the  premises  exists,  there  can  be 
no  claim  for  rent,  after  the  abandon- 
ment.      (Rogers    agt.    Ostrom,    35 
Barb.  523.) 

See  DOWER,  1.  2.  3. 
See  EXECUTORS  AND  ADMINISTRA- 
TORS, 2. 


LEVY. 
See  SHERIFF,  1.  2.  3.  4. 

LIBEL. 

1.  Incorporated  companies  established 
for  the  purpose  of  transacting  any  bu- 


siness may  maintain  actions  of  libel, 
the  same  as  individuals,  affecting  its 
business  or  property.  (Shoe  and 
Leather  Hank  agt.  Thompson,  ante, 
253.) 

2.  Therefore,  where  the  defendant  pub- 
lished in  his  widely  circulated  Bank 
Note  and  Commercial  Reporter  of  and 
concerning  the  plaintiffs,  a  banking 
corporation,  as  follows:  "We  would 
observe  to  those  interested,  that  we 
sec  no  reason  why  the  Shoe  &  Leather 
Bank  may  not  at  any  time  be  closed 
up  by  an  injunction" — "After  prom- 
ising to  quote  the  Merchants'  Bank  at 
Trenton,  I  was  informed  that  legal 
proceedings  against  the  Shoe  &  Leath- 
er Bank  were  already  under  advise- 
ment," held,  on  demurrer,  that  these 
words  were  actionable  per  se,  and  that 
the  plaintiffs  could  maintain  the  ac- 
tion of  libel  thereon  without  alleging 
special  damage.  (Id.) 


MANDAMUS. 

1.  The   writ  of  mandamus,   as  respects 
judicial  duties,  merely  commands  the 
court  or  oflScers   to  proceed,    without 
directing  in   what    manner   the   duty 
shall   be   executed.     Thus,   a  referee 
may   be  compelled  by  mandamus   to 
settle  a  case   and  exceptions,    and  to 
settle  them  correctly.     But  before  the 
writ  will  be  issued  to  compel  the  set- 
tlement in  a  particular  way,  it  must 
appear  that  when  so  settled  it  will  be 
according  to  the  facts.     (People  agt. 
Baker,  35  Barb.  105.) 

2.  The  return  to  a  writ  of  mandamus 
must  be  good,  tested  by  the  ordinary 
rules   of  pleading,  both   in  form   and 
substance.     It  should  state  facts  and 
not  the  evidence,  and  should  be  certain 
to  a  common  intent.     A  demurrer  or 
plea  to  any  or  all  of  the  material  facts 
therein,  may  be  interposed.     (Id.) 

3.  Where  issues  are  taken  upon  the  re- 
turn   to    an    alternative    mandamus, 
which   are   submitted  to  a  jury,  the 
jury  may  render  a  general  verdict  in- 
stead of  a  finding  on  each  issue.    Such 
a  verdict  is  a  finding  in-  favor  cf  the 
relator,  or  the  defendant,  that  each  of 
the  issues  is  found  in  favor  of  the  party 
in  whose  behalf  the  general  verdict  is 
found.     (People   ex   rel.    Hanrahan 
agt.  Board  of  Police,  35  Barb.  644.) 

See  HIGHWAYS,  1.  2.  3.  4.  5.  6. 
See  SUPERVISORS,  4. 
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MANUFACTURERS    OF    MINERAL 
WATERS. 

1.  The  act  authorizing  the  manufactu- 
rers of  mineral  waters,  Ac.,  in  bottles, 
with  their  names  or  marks  thereon,  to  | 
record  and    publish    such    names    or 
marks,  and  for  the  protection  of  the  j 
owners   thereof,   is    not    unconstitu- 
tional, (Mullins  agt.  People,  ante, 
289;  court  of  appeals.) 

2.  The  only  mode  in  which   the   statute 
can  be  made  to  effect  the  object  of  its 
enactment   is   to    interpret    the  word 
"owner"  in  the  second  section,  as  re- 
ferring exclusively    to    the    original 
owner  whose  name  or  mark  is  upon  the 
bottle,  and  the  prohibition  to  extend 
only  to  a  use  or  sale  by,  or  a  purchase 
from,  a  person  other  than  such  origi- 
nal owner.     (Id.) 


METROPOLITAN  POLICE. 

1.  The  words  "whilst  actually  on  duty," 
in  the  last  clause  of  the  34th  section 
of  the  metropolitan  police   act,   have 
relation  to  the  subject  of  "  arrest  on 
civil  process,"  as  well  as  to  that  of 
"  the  service  of  subpoenas  from  civil 
courts."     (Hart  agt.  Kennedy,  ante, 
417.) 

2.  Therefore,  persons  holding  office  under 
the  metropolitan  police  act  are  exempt 
from    arrest    on     civil    process    only 
"  whilst  actually  on  duty."     (Id.) 

3.  And  this  exemption,  "whilst  actu- 
ally on  duty,"  maybe  extended  under 
all  circumstances  to  the  superintend- 
ent of  police  and  the  captains,  and 
they  may  be  considered  as  not  at  any 
time  during  the  continuance  of  their 
terms  of  office,  while  prepared  for  duty, 
liable  to  arrest  on  civil  process.    (Id.) 

4.  But  the  patrolmen  have  certain  in- 
tervals of  remission  from  duty,  fixed 
and  known,  during  which  they  are  not 
liable   to  duty,   and    consequently  in 
such  cases  may  be  liable  to  arrest  on 
civil  process.     (Id.) 


MORTGAGE  FORECLOSURE. 

1.  Where  a  junior  mortgagee  bids  off 
the  mortgaged  premises  on  the  fore- 
closure and  sale  of  a  prior  mortgage, 
the  court  will  not  order  the  sheriff  to 
give  a  deed  to  the  purchaser  until  the 
whole  of  the  purchase  money  has  been 
paid  in,  although  a  portion  of  the 


money  which  is  not  paid  in  may  belong 
to  the  purchaser  as  surplus  money, 
and  have  to  be  shortly  returned  to 
him.  (Battershall  agt.  Davis,  ante, 
383.) 

The  court,  in  such  cases,  will  not  de- 
part from  the  customary  modes  of  pro- 
cedure, and  especially  where  such  de- 
parture tends  to  infringe  on  the  gene- 
ral rules  of  the  court.  (Id.) 

.  In  an  action  for  the  foreclosure  and 
sale  of  mortgaged  premises,  where 
the  mortgaged  premises  consisted,  at 
the  time  of  the  mortgage,  as  well  as 
at  the  time  of  the  sale,  of  several 
parcels  distinctly  marked  by  separate 
use,  it  is  the  duty  of  the  officer  con- 
ducting the  sale,  to  sell  them  sepa- 
rately, unless  in  the  very  special  case 
intended  to  be  provided  for  in  the  last 
clause  of  the  74th  rule  of  this  court. 
(Wolcott  agt.  Schenck,  ante,  385.) 

.  And  where  the  referee  has  been  re- 
quested to  conduct  the  sale  in  such  a 
manner  and  declined  to  do  so,  it  is  a 
sufficient  reason  for  ordering  a  re-sale, 
unless  it  be  shown  that  the  case  comes 
clearly  within  the  aforesaid  exception. 
The  presumption  is,  that  a  sale  in  par- 
cels will  be  most  advantageous,  and 
the  contrary  must  be  made  to  appear 
to  sustain  a  sale  in  bulk  in  such  a  case. 
(Id.) 

.  A  condition  in  a  mortgage  of  real  es- 
tate that  in  default  in  the  payment  of 
interest  for  twenty  days  after  the- 
time  limited  for  the  payment  thereof, 
the  principal  sum,  together  with  all 
arrears  of  interest  thereon,  was,  at  the 
option  of  the  mortgagee,  to  become 
and  be  due  and  payable  immediately 
thereafter,  held,  to  be  an  agreement 
which  the  parties  had  a  right  to  make, 
and  the  extension  of  credit  was  law- 
fully made  dependent  upon  the  punc- 
tual payment  of  interest.  (Valentine 
agt.  Van  Wagner,  ante,  400.) 

.  Upon  the  failure  of  the  mortgagor  to 
perform  the  condition  upon  which  the 
credit  depends,  the  principal  becomes 
due  and  payable  by  the  terms  of  his 
contract.  And  in  the  absence  of  fraud, 
this,  like  any  other  contract,  will  bo 
enforced  by  a  court  of  equity.  (Id.) 

.  In  sales  of  mortgaged  premises  un- 
der a  decree  of  foreclosure,  it  is  not  es- 
sential to  the  validity  of  the  sale  that 
the  purchaser  sign  the  memorandum 
of  sale.  The  signature  of  the  officer 
to  the  memorandum  is  sufficient  to 
make  the  sale  valid  tinder  the  statute 
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of  frauds.  But  where  a  memorandum 
of  sale  is  not  signed  by  the  officer  mak- 
ing it,  the  sale  is  invalid,  and  no  sale 
is  made.  (Bicknell  agt.  Byrne,  ante, 
486.) 

8.  When  the  time  for  selling  pursuant  to 
notice  has  passed,  and  no  valid  sale  has 
been  made,  or  if  valid  the  party  elects 
to  disregard  it,  the  officer  cannot  again 
sell  without  an  order  of  the  court,  un- 
less he  again  advertise  the  sale.    If 
the  advertisement  of  re-sale  is  made, 
an  order  of  the  court  is  unnecessary, 
and  the  re-sale,  if  otherwise  conducted 
in  conformity  to  the   rules  regulating 
such  sales,  will  be  held  valid.     How 
and  in  what  manner  such  sales  should 
be  conducted.     (Id.) 

9.  Where  a  purchaser  of  premises  at  a 
foreclosure  sale,  on  receiving  arrears 
*>f  interest  with  costs  and  expenses  of 
foreclosure,  allowed  the  defendant  to 
continue  in   possession  under  a  parol 
agreement  that  the   defendant  should 
occupy  the  land  so  long  as  he  paid  tax- 
es,   assessments,    and   interest  on   the 
mortgage  debt,  held,  that  the  purcha- 
ser had  at  least  a  valid   lien  upon  the 
premises  to  the  extent  of  the  purchase 
money  with  interest,  which  would  pass 
by  grant,  although  by  the  conduct  of 
the  parties  they  converted  the  master's 
deed  and  the   claim  under   it,  into  a 
mortgage  and  nothing  more.     (Spicer 
agt.  Hunter,  14  Abb.,  4.) 

See  UNDEHTAKING,  1. 


MORTGAGEE  OF  PERSONAL  PRO- 
PERTY. 

1.  A  mortgagor  of    a  chattel   mortgage 
before  due,  has  an  interest  in  the  pro- 
perty  mortgaged,    that  is   subject  to 
seizure  by  attachment,  and  sale  upon 
execution  under  it,  whether  such  inte- 
rest is  the  subject  of  a  levy  by  execu- 
tion  or  not.       (Hall    agt.    Samson, 
ante,  84.) 

2.  The  mortgagee  of  such  property  not 
having  possession,  and  not  having  de- 
manded possession  under  the  mortgage, 
cannot  complain  of  a  conversion  by  the 
sheriff  in  selling  under  the  attachment 
proceedings.     (Id.) 

3.  Where     parties    knowingly     advance 
means  to  aid  another  to  compromise  a 
felony,  and   are   present  and  assist  in 
the   negotiation,   the   mortgage  taken 
by  them  for  such  consideration  is  void. 
(Fellows  agt.  Hyr-ing,  ante,  230.) 


4.  Where  the  assignee  under  such  mort- 
gage takes  the  property,  without  any 
other  indemnity  from  the  mortgagees 
than  the  assignment,  the  latter  are  not 
liable  for  such  taking.     (Id.) 

5.  A  certified  copy  of  a  chattel  mort- 
gage is  not  admissible  in  evidence  until 
the  existence  of  the  original  is  proved. 
(Id.) 

6.  The   words    "  subsequent    purchasers 
and  mortgagees,"  in  good  faith  after 
the  expiration  of   one  year,    unless, 
&c.,  used  in  the  statute,  refer  to  pur- 
chases and  mortgages  made  subsequent 
to  the  expiration  of  the  year  next 
following    the   original   filing  of    the 
mortgage  or  a  copy  thereof.   (Dilling- 
ham  agt.  Ladue,  35  Barb.,  38.) 

7.  Where   the   mortgagor,  by  changing 
his  residence  and  removing  to  another 
state,  has  put  it  out  of  the  power  of 
the  mortgagee  to  refile  the  mortgage 
within    the     year    required    by    the 
statute,  in  the  town  where  the  mort- 
gagor resides,  it  is  not  necessary  to  file 
a  copy  of  the  mortgage,  to  presume  its 
lien  as  against  a   purchaser  or  those 
through  whom  he  derives  title.     (Id.) 

8.  The  priority  of  the  mortgage  upon  a 
boat,  navigating  the  canals,  which  has 
been  filed  in  the  proper  town  clerk's 
office,  will  not  be  lost  by  the  neglect 
of  the  mortgagee  to  file  in  the  office  of 
the  auditor  the  statement  provided  for 
in  the  1st  section  of  the  act  of  April 
15,   1858.      (Sweet  agt.    Lawrence, 
35  Barb.,  337.) 


MOTION. 

L.  The  court,  on  a  motion,  will  not  in- 
cline to  grant  as  a  favor  what  is  not 
shown  to  be  for  the  advantage  of  the 
party  asking  it,  and  when  it  is  to 
be  inferred  that  the  motion  is  made  for 
some  concealed  purpose.  (Ball  agt. 
Sprague,  ante,  241.) 

2.  This  principle   applied  to  this  case, 
where  the  defendant  asked,  on  a  re- 
adjustment of  costs  on  appeal,  to  add 
the  facts,  in  a  new  affidavit,  in  regard 
to  which  his  original  affidavit  was  held 
insufficient,  and  giving  no  reason  why 
such   facts   were   omitted;  and   where 
the  costs  of  opposing  the  motion  would 
be   more   than    the    amount  of    costs 
claimed  as  erroneously  deducted.   (Id.) 

3.  An  omission  to  enter  an  order  does  not 
give   the    right   to   agitate    the    same 
question  by  smother  motion.     The  un- 
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successful  party  can  enter  the  order 
when  he  desires  to  appeal,  if  the  pre- 
vailing party  omits  it.  (Pect  agt. 
Cowenhoven,  14  Abb.,  56.) 

See  NEW  TRIAL,  1.  2. 
See  APPEAL,  4. 
.  See  CASE,  2. 
See  AGREEMENT,  9. 


NEGLIGENCE. 

See  RAILROAD  COMPANIES,  1.  2.  3. 

4.  5.  6. 
See  DAMAGES,  1.  2.  3.  4,  5.  6.  7.  8. 

9.  10.  11.  12.  13. 


NEW  TRIAL. 

1.  A  *eic   trial  on  the  ground  of  sur- 
prise and  for  newly  discovered  evi- 
dence will  not  be   granted  where  the 
proposed  new  evidence  is  cumulative 
merely.      What  is  cumulative  testi- 
mony 1     (Adams   agt.    Bush,   ante, 
262.) 

2.  It  seems  that  where  on  the  decision 
of  the  general  term  denying  a  motion 
made  for  a  new  trial  upon  the  ground 
of  surprise  and  for  newly  discovered 
evidence,  an  application  is  made  to  the 
general  term  for  a  review  of  their  de- 
cision, on  the  ground  of  a  misappre- 
hension or  mistake  of  the  facts  of  the 
case,  such   application  will   be  enter- 
tained, as  it  is  doubtful  whether  an 
appeal  to  the  court  of  appeals  will  lie 
on  such  decision.     (Id,) 

3.  Where  the  defendant  was  tried  and 
convicted  of    the  crime  of    murder, 
and  sentenced  to  be  hung,  and  during 
such  sentence  a  law  was  passed  by  the 
legislature,  which  repealed  the  statute 
under   which  the  sentence  was  made, 
and  thereby  made    the  judgment    of 
the   supreme  court — (the  sentence) — 
erroneous,  and  no  other  valid  law  being 
applicable  to  the  case,    the  court  of 
appeals  reversed  the  judgment  of  the 
the  supreme  court,  for  such  error,  and 
ordered  a  new  trial.      (People  agt. 
Hartttng,  ante,  314.) 

4.  Held,  on  demurrer,  that  the  special 
pleas    of    the    defendant    interposed 
against  a  new  trial  in  the  oyer  and  ter- 
miner,  on  the  ground,  1st,  of  a  former 
conviction  for  the  same  offence ;  2d,  of 
jeopardy;  and  3d,  of  a   (legislative) 
pardon,  could  not  be  sustained.     (Id.) 

Voi,.  XX77 I, 


).  The  plaintiff  in  error  was  convicted  in 
June,  1857,  of  arson,  in  the  first 
degree,  and  sentenced  to  the  punish- 
ment then  prescribed  by  statute,  which 
was  death.  An  act  of  the  legislature 
was  passed  in  1860,  dividing  murder 
into  two  degrees,  and  provided  that 
every  person  thereafter  convicted  of 
murder  in  the  second  degree,  should 
be  sentenced  to  imprisonment  for  life; 
and  abolished  the  punishment  of  death 
for  arson  in  the  first  degree.  It  also 
made  the  punishment  for  murder  ia 
the  second  degree  applicable  to  all 
crimes  that  were  then  punishable  with 
death,  except  treason  and  murder  in 
the  first  degree.  (Shepard  agt.  Peo- 
ple, ante,  337.) 

i.  Held,  that  although  the  punishment 
of  the  offence  of  which  the  plaintiff  in 
error  was  found  guilty,  existing  at  the 
time  of  its  commission,  having  been 
afterwards  abolished,  and  a  new  and 
totally  different  punishment  substituted 
in  its  place,  the  legislature  intended 
the  act  of  1860  to  apply  the  punish- 
ment of  imprisonment  for  life  to  arsoa 
in  the  first  degree,  committed  before 
as  well  as  after  the  passage  of  the  act, 
and  as  the  change  was  a  mitigation 
of  the  punishment,  the  act  in  this  re- 
spect was  not  ex  post  facto.  (This 
decision  sustains  that  of  Hartung 
agt.  The  People,  22  N.  Y.  H.,  95; 
but  whether  the  opinion  in  that  case 
would  sustain  this  decision,  quere  ?) 
(Id.) 

'.  This  was  a  motion  for  a  new  trial  on 
exceptions.  The  principal  question  in 
the  case  was,  whether  the  plaintiffs 
purchased  or  paid  the  joint  and  several 
promissory  note  made  by  the  defend- 
ants to  one  Ogsbury,  and  upon  which 
the  defendant  Fitch  was  a  mere  surety 
for  the  defendant  Crounse,  who  was  a 
brother  of  the  plaintiffs.  The  excep- 
tions were  taken  on  the  trial  by  the 
defendant  Fitch,  to  the  rejection  and 
admission  of  testimony  by  the  judge 
bearing  upon  the  question  before 
stated — whether  the  plaintiffs,  at  the 
request  of  the  defendant  Crounse, 
their  brother,  paid  the  note  to  Ogs- 
bury, or  whether  they  purchased  it  of 
him.  The  offers  and  rejection  of  tes- 
timony contained  in  the  exceptions, 
cannot  be  more  succinctly  and  intelli- 
gibly stated  than  in  the  statement  of 
the  case,  and  the  opinion  of  the  court. 
(Crounse  agt.  Fitch,  ante,  350.) 

See  ANSWER,  7. 

See  APPEAL,  5. 

See  JURISDICTION,  4. 
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NON-RESIDENT. 

1.  A  judgment  recovered  against  a  non- 
resident, by  service  of  the  summons  by 
publication,  is  limited  in  its  effect  to 
the  property  which  the  defendant  has 
in  this  state.     Consequently  the  de- 
fendant cannot  be  sued  upon  the  judg- 
ment in  another  court.     (Force  agt. 
Gower,  ante,  294.) 

2.  A   citizen  of  South  Carolina,  under 
the  existing    state  of    hostilities  be- 
tween that  state  and  this  state,  is  not 
allowed  to  enforce,  in  our  courts,  the 
collection  of  any  claims  against  our 
own  citizens.     (Bonneau  agt.  Dins- 
more,  ante,  397.) 

See  ARREST,  4.  10.  11.  12. 


NON-SUIT. 
See  DAMAGES,  8.  9.  10.  11. 

NOTICE. 
See  USURY,  1.  2. 
See  COMPLAINT,  3. 
See  SUMMONS,  1.  2. 
See  WITNESS,  2. 
See  ATTORNEY,  6. 

PARTIES. 

1.  The  heirs,  next  of  kin,  and  legatees 
of  a  decedent,  in  addition  to  the  execu- 
tors, are  interested   in  sustaining  an 
order  of  the  surrogate  admitting  the 
will  to  probate,  and  are  therefore  ne- 
cessary parties  to  an  appeal  from  the 
order  of  the  surrogate.     (Oilman  agt. 
Oilman,  35  Barb.,  591.) 

2.  In  an  action  by  a  creditor  to  avoid  a 
conveyance,  one   who  innocently  ac- 
cepted a  deed  of  the  premises  for  the 
benefit   of    the   alleged   grantee,    and 
who  has  conveyed  in  accordance  with 
the    trust,    is    not    a    proper    party. 
(Spicer  agt.  Hunter,  14  .Abb.,  4.) 

3.  A  demurrer  for  defect  of  parties  to  an 
action,  cannot  be  interposed  by  any 
person,    unless    his    own  interest  re- 
quires that  the  defect  should  be  cured. 
(Newbould  agt.    Warrin,  14  Abb., 
80.) 

4.  It  is  settled  that  when  a  debtor  frau- 
dulently disposes   of  his   property   to 
several  persons,  his  judgment  credi- 
tors may  sue  all  sueh   persons  in  one 


action  for  the  purpose  of  having  such 
property  applied  to  the  satisfaction  of 
their  claims.  (Id.) 

See  DEMURRER,  1.  2. 

See  SHERIFF,  9. 

PARTITION. 

1.  Where  partition  of  real  property  is 
made  by  proceedings  by  petition  under 
the  statute,  the  purchaser  will  not  be 
compelled  to  complete  his  purchase. 
(Matter  of  Cavanagh,  ante,  358.) 

PARTIES  AND  PARTNERSHIPS. 

1.  The  authority  of  one  co-partner  to 
sell  the  co-partnership  property  to  a 
particular  creditor  or  creditors  in  pay- 
ment of  their  debts,  has  been  judicially 
determined,  and  is  now  the  settled  law. 
(McClelland&gt.Remsen,  ante,  175.) 

2.  There    is    an    obvious    distinction   in 
principle  between  an  assignment  by  a 
debtor  of    his   property   to   trustees, 
upon  trust  for  the  payment  of  particu- 
lar  and  specific   debts,  reserving  the 
surplus  to  the  debtor,  and  an  assign- 
ment by  a  debtor  of  his  property  and 
effects  to  his  creditor,  upon  the  trust 
to  sell  and  pay  his  own  debt,  reserving 
the  surplus  to  the  debtor  or  his  assigns. 
(Id.) 

3.  The  latter  is  in  effect  a  mortgage, 
and  when  the  debt  which  it  is  designed 
to  secure  is  paid,  the  property  reverts 
to  the  original  owner.     In  such  a  case 
the  assignee  does  not  acquire  the  en- 
tire  legal    interest  in  the    property 
conveyed  subject  to  the   trust,  but  a 
specific  lien  upon  it;  and  the  property 
is  still  subject  to  the   process  of  tho 
courts,  and  may,  subject  to  the   lien 
of  the  mortgage  creditor,  be  devoted  to 
the  satisfaction  of  the  other  creditors' 
debts.     (Id.) 

4.  When  property  is  assigned  and  trans- 
ferred to  a  creditor  to  secure  the  pay- 
ment of  a  debt,  the  surplus,  without 
any  special   reservation  in  the  deed, 
would  revert  to  the  assignor  the  mo- 
ment the  debt  was  paid  ard  the  pur- 
pose of  the  conveyance  accomplished. 
A  special  reservation  can  do  no  more, 
and  it  is  not  evidence  of  a  fraudulent 
intent.     (Id.) 

5.  Where  there  has  been  an  action  and 
judgment  against  one  partner  or  joint 
debtor,  with  service  of  process  on  him 
only,  the  plaintiff  may  commence  an 
action  against  the  other  joint  debtor 
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alone  for  the  same  indebtedness.  And 
this  practice  under  the  Code  is  applica- 
ble to  justices'  courts.  (Johnson  agt. 
Smith,  ante,  444.) 

6.  Where  a  joint  and  several  promissory 
note  is  made  and  executed  by  one  of 
the  members  of  a  co-partnership  firm, 
in  the  firm  name,  the   partner  who 
executed  the  note  may  be  sued  alone 
upon  it,  without  joining  his  co-part- 
ner.    Bnt  whether  the  latter  could  be 
sued  alone  on  the  note,  quere  ?  (Snow 
agt.  Howard,  35  Barb.,  55.) 

7.  If  a  member  of  a  partnership  borrows 
money  avowedly   for  the   use  of  the 
firm,  and  appropriates  it  to  their  use, 
the   other   members   of    the   firm  are 
liable,  upon  the  principle  of  agency, 
and  authority  to  do  such  an  act.     And 
in  some  -eases  where  the  money  is  thus 
borrowed,    and  is  misapplied  by  the 
member  borrowing  it,  the  other  mem- 
bers are  liable.    (Tallmadge  agt.  Pe- 
noyer,  3S  Barb.,  120.) 

8.  Where  money  originally  borrowed  by 
one  member  of  a  firm,  in  his  individual 
capacity,  and  a  third  person,  upon  their 
joint  note,  and  subsequently,  by  the 
consent  of  such  third  person,  is  agreed 
to   be  appropriated  to  the  individual 
use  of  the  member  of  the  firm  borrow- 
ing it,  the  money  cannot  be  collected 
of  the  firm,  or  the  other  members  of  it 
merely  from  the  fact  that  they  nave 
had  the  benefit  of  it  in  their  business, 
or  that  the  account  of  it  is  entered  in 
their  books;   especially  where   it   ap- 
pears that  neither  the  original  loan, 
nor  that  from  the  third  person  to  the 
member  of  the  firm  who  borrowed  it, 
•was  made  upon   the  credit  or  for  the 
benefit   of    the   firm.      In    an  action 
against  the  other  members  of  the  firm 
to  charge  them  with  the  money  thus 
borrowed,  evidence  that  the  member 
who  borrowed  it  was   in   the  habit  of 
borrowing  money  for  the .  use  of  the 
firm,  and  giving  the  notes  of  the  firm 
therefor,  is  not  pertinent  to  the  issue. 
(Id.) 

9.  Where  a  promissory  note  is  given  by 
a  partnership  firm  to  one  of  the  mem- 
bers o/the  firm  for  money  advanced  to 
the  firm,  the  transfer  of   the  note  by 
the  payee,  after  maturity,  does  not 
prevent  the  bona  fide  holder  for  value 
from  recovering  thereon   against   the 
firm;  although   it  may  be  subject   to 
any  off-set  the  firm  may  have.   (Sher- 
wood agt.  Barton,  ante,  533.) 

See  JOINT  DEBTORS,  1. 

See  SFATJTTE  OF  LIMITATIONS,  8.  9. 


PAYMENT. 

1.  It  never  has  been  held  that  the  check 
of  a  party  bound  to  pay,  is  a  payment, 
if  the  check  is  not  paid.  (Tanner 
agt.  Bank  of  Fox  Lake,  ante,  399.) 

See  MORTGAGE  FORECLOSURE, 5. 6. 


POSSESSION  OF  PERSONAL  PRO- 
PERTY. 

1.  In  an  action  to  recover  the  possession 
of  personal  property  and  damages  for 
its  detention,  the  defendant,  where  he 
succeeds  in  the  action,  cannot  issue  an 
execution  against  the  person  of  the 
plaintiff.  (Purchase  agt.  Bellows, 
ante,  421.) 

See  COSTS,  1.  5. 


PRINCIPAL  AND  ACCESSORY. 

I.  Where  a  prisoner  procures  a  felony 
(arson)  to  be  accomplished  during  his 
absence,  by  another,  who  is  criminally 
responsible  for  the  act,  the  prisoner 
becomes  an  accessory  before  the  fact, 
and  cannot  be  indicted  and  convicted 
as  principal.  (People agt.  Katz,  ante, 
93.) 


PRINCIPAL  AND  AGENT. 

1.  So  long  as  an  agent  acts  within  th« 
limits  of  the  authority  with  which  he 
has  been  apparently  clothed,  the  prin- 
cipal who  employed  him  is  responsible, 
with  respect  to  the  subject  matter.  As 
a  general  rule,  he  who  employs  an 
agent  shall  lose  by  his  fraudulent,  neg- 
ligent or  illegal  act,  rather  than  an 
innocent  person.  If  a  principal  puts 
his  agent  in  a  condition  to  impose  on 
innocent  third  persons,  by  apparently 
pursuing  his  authority,  he  will  be 
bound  by  his  acts.  (Dunning  agt. 
Roberts,  35  Barb.,  463.) 

See  SALE,  1.  2. 
See  USURY,  7. 

See  BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES,  6. 


PRINCIPAL  AND  SURETY. 

1.  If  a  judgment  has  been  irregularly 
obtained,  sureties  can  be  heard  on 
motion  if  they  apply  seasonably  to  set 
it  aside,  and  for  leave  todefend.  Sure- 
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ties  may  also  be  allowed,  for  their  own 
protection,  to  defend  an  action  brought 
against  their  principal.  Sureties  in 
actions  are  not  permitted,  generally, 
at  the  trial  of  an  action  for  a  breach  of 
an  undertaking,  to  show  that  the  prac- 
tice or  proceedings  in  the  action, 
wherein  their  undertaking  was  execu- 
ted, were  irregular.  (Jewett  agt. 
Crane,  35  Barb.,  208.) 


PKOCESS. 

1 .  It  is  well  settled  that  process  regular 
and  valid  on  its  face,  emanating  from 
a  court  or  magistrate,  or  body  of  men 
having  authority  to  issue  it,  and  pos- 
sessing jurisdiction  of  the  subject  mat- 
ter to  which  the  process  relates,  pro-  I 
tects  the  ministerial  officer  executing  \ 
it.   (Imbert  agt.  Hallock,  ante,  456.)  { 

2.  When  there  is  a  want  of  jurisdiction 
arising  from  the  omission  to  prove  cer- 
tain essential  facts  which  the  statute 
requires  to  be  proven  to  any  special  j 
tribunal  or  magistrate,  as  a  ground  for  I 
issuing  process,  the  proceeding  will  be  [ 
held  void  in  whatever  form  the  ques- 
tion may  arise.     (Id.) 

3.  But  when  jurisdiction  has  been  once 
acquired,  any  mistake  by  the  magis- 
trate or  tribunal,  concerning  the  proof 
or  evidence  submitted  in  the  course  of 
the  proceeding,  or  the   weight  or  im- 
portance which  should  be  attached  to 
such  proof,  only  renders  the  act  erro- 
neous, and  the   proceeding  will  stand 
good  until  reversed.     (Id.) 

I 

4.  Where  there  is  a  parol   demise   by  a  j 
landlord,  of  a  part  of  the  premises  to  a 
monthly  tenant,    and  subsequently  a 
lease  is  given  by  the  landlord  to  another 
tenant  for  the  whole  premises,  to  com- 
mence on  the  first  day  of  May  there- 
after, and  at  the  same  time  the  land- 
lord notifies  the   monthly  tenant  that 
his  term  will  expire  on  the  said  first 
day  of  May  thereafter;  the  landlord, 
and  not  his  lessee,  is  the  proper  person 
to  institute  summary  proceedings  for 
the  recovery  of  possession  of  the  prem- 
ises by  reason  of  the  monthly  tenant 
holding  over  after  the   first  of  May. 
(Id.) 

See  SUMMONS,  1.  2. 


entitled  to  the  presumption  that  they 
honestly  discharge  their  duties ;  and  to 
adopt  any  other  conclusion  the  court 
should  be  furnished  with  evidence  of 
fraud  sufficient  to  exclude  the  suppo- 
sition of  mistake.  (Matter  of  Sam- 
uel D.  Babcock,  ante,  118.) 

2.  Where  the  law  creating  an  office,  de- 
signates the  power  which  is  to  appoint 
and  remove  the  incumbent,  but  fixes 
no  form  of  proceeding,  and  requires  no 
trial  to  precede  a  removal ;  contains  no 
requirement  as  to  the  grounds  of  remo- 
val, except  that  there  shall  be  credible 
information  of  neglect  of  duty ;  and 
gives  no  right  of  appeal  or  review;  the 
supreme  court  has  no  authority  to  re- 
view the  exercise  of  the  discretion 
vested  in  the  officer.  (The  decision 
in  People  ex  rel.  Platt  agt.  Stout,  19 
How.  Pr.  R.,  171,  approved  and  fol- 
lowed.) (People  agt.  Bearjield,  S5 
Barb.,  254.) 

See  METROPOLITAN  POLICE,  1.  2. 
3.  4. 


PUBLICATION  BY  SUMMONS. 

1.  Where  an  order  of  publication  of  the 
summons  is  made  for  six  weeks,  onee 
in  each  week,  the  service  is  not  com- 
plete until  the  expiration  of  the  six 
weeks,  or  forty-two  days,  although  the 
publication  be  made  six  times  in  as 
many  successive  weeks,  short  of  that 
period.  That  is,  the  plaintiff  cannot 
enter  judgment  until  twenty  days  after 
the  expiration  of  six  weeks  or  forty- 
two  days,  when  the  service  is  comple- 
ted. (Richardson  agt.  Bates,  ante, 
516.) 


PUBLIC  OFFICERS. 

1.  Public  officers,  whose  official  acts  and 
proceedings  are  called  in  question,  are 


RAILROAD  COMPANIES. 

1.  In  actions  for  injuries  resulting  from 
negligence,  if  it  appears  from  the  evi- 
dence that  the  plaintiff  (or  the  deceas- 
ed who  is  represented  by  him)  was 
guilty  of  any  negligence  which  con- 
tributed to  the  injury,  there  can  be 
no  recovery ;  and  although  as  a  general 
rule,  questions  of  negligence  belong 
exclusively  to  the  jury,  cases  may  arise 
in  which  the  proof  of  negligence  would 
be  so  clear  and  irresistible  that  the 
court  would  be  justified  in  granting  a 
non-suit.  If,  however,  there  is  any 
conflict  in  the  evidence  going  to  es- 
tablish any  of  the  circumstances  upon 
which  the  question  depends,  it  must  be 
left  to  the  jury.  (Bernhardt  agt. 
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Rensselaer  fy  Saratoga  R.  R.  Co., 
ante,  166;  court  of  appeals.) 

2.  In  an  action  against  a  railroad  com- 
pany for  da/mages  for  injuries  in 'caus- 
ing death,  if  it  appears  by  the  evidence 
that  the  engine  could  have  been  stop- 
ped in  time  to  have  saved  the  life  of 
the  deceased,  the  defendant  would  be 
liable,   notwithstanding   the   impossi- 
bility of  entirely  preventing  the  acci- 
dent.    (Id.) 

3.  It  seems,  that  where  there  is  some 
evidence  tending    to    establish    such 
negligence,     (although    against     the 
weight  of  evidence  adduced  by  the  de- 
fendants, )  the  verdict  of  the  jury  find- 
ing damages   against  the   defendants 
will  not  be  disturbed.     {Id.) 

4.  The  plaintiff  left  her  satchel  in  the 
defendants'    ear,    containing    articles 
valued  at  $100.     The  conductor's  at- 
tention being  called  to  the  fact,  he  took 
charge  of  it,  and  upon  the  return  trip 
placed  it  in  the  -care  of  the  receiver  of 
the  road,  by  whom  it  was  delivered  to 
a  person  who  had  no  right  or  claim  to 
it;    held,   that  the    defendants   were 
bailees  for  hire  while  th«  property  re- 
mained in  their  custody ;  and  the  pro- 
perty having  -come  into  their  possession 
by  the  owner's  neglect,  the  delivery  of 
it  to  the  wrong  person  was  a  conversion^ 
and  the  defendants  were   responsible, 
unless  they  exercised  all  the  care  and 
vigilance  that  could  reasonably  be 
expected  under  the   circumstances; 
and  this 'Care  and  vigilance  was  a  ques- 
tion of  fact  for  the  tribunal  who  tried 
the  cause,  the  fi&ding  of  which  would 
not  ordinarily  be  disturbed  on  appeal. 
{Morris  agt.    Third  Avenue  ft.  R. 
Co.,  ante,  345.) 

5.  Where  a  passenger  on  the  defendants' 
railroad  on  paying  his  fare  and  travel- 
ing a  part  of  the  distance,   and  after 
giving  up  his  ticket  and  receiving  a 
•check  for  it  stopped,  over  night,   and 
the  next  day  took  passage  on  a  freight 
train  and  continued  his  journey  upon 
tis  check,  without  further  charge  for 
fare  in   a  -caboose  <;ar,  being  a  ear  io 
which    passengers     occasionally    were 
carried,  and  during   this   passage  was 
injured  by  means  of  a  collision;  field, 
that  upon  such   facts   the   defendants 
•could  not  say  that   the  passenger  was 
•wrongfully  there,  or  was  guilty  of  any 
fault  in  leaving  the  ordinary  passenger 
train   and   traveling    upon   a    freight 
train;   and  that  there  was   nothing  in 
the  conduct  of  the  plaintiff  to  prevent 
bis  recovery  for  such  injuries,  if  they 


were  sustained  in  consequence  of  any 
fault  or  misconduct  of  the  defendants. 
{Edgerton  agt.  N.  Y.  $  Harlem  R. 
R.  Co.,  35  .Barfr.,  193.) 

6.  Carriers  are  bound   to    carry   safely 
those  whom  they  undertake   to  carry, 
as  far  as  human  care  and  foresight  will 
go.     (Id.) 

7.  When  a  railroad  -corporation  has  loca- 
ted its  line  of  road,  it  cannot  change 
its  location  and  adopt  a  new  route,  un- 
less the  power  to  do  so  is  expressly 
granted  in  its  charter,  and  then  only  in 
the  manner  indicated ;    and  when  this 
power  has  been  once  exercised  by  the 
company  it   is   exhausted.      (Mason 
agt.  Brooklyn  City,  $c.  R,  R.  Co.,  35 
Jiarb.,  373.) 

See  DAMAGES,  1-  2.  3.  4.  5.  6.  7. 

8.9.  10.  11.  12.  13. 
See  BAILEES,  1, 


REFEREES  AND  REPORTS. 

.  It  is  the  business  of  a  referee  appoint- 
ed to  take  evidence,  to  take  all  that  is 
offered,  and  leave  it  to  the  court,  on 
the  bearing  of  the  matter,  to  deter- 
mine what  is  or  is  not  competent. 
(Scotl  agt.  Williams,  ante,  393.) 

.  Where  the  referees  found  as  their  con- 
clusion of  law  that  the  services  render- 
ed by  the  plaintiff  in  forty-three  suits, 
as  counsel  to  the  corporation,  were  no 
part  of  the  duties  imposed  upon  him 
by  the  ordinances  of  the  common  coun- 
cil, and  that  the  defendants  were  in- 
debted to  the  plaintiff  in  the  sum  sta- 
ted—$32,256.91,  held,  that  as  the  re- 
ferees did  not  find  as  a  fact  that  these 
suits  arose  out  of  the  business  of  the 
alms-house  department,  there  was  no 
foundation  whatever  for  the  kgal  con- 
elusion  that  the  services  rendered  in 
them  formed  no  part  of  the  plaintiff's 
official  duties,  (Tomlinson  agt.  May- 
or, 4~c.  of  New  York,  ante,  452.) 

.  Everything  asserted  to  support  the 
judgment  must  appear  in  the  statement 
of  facts.  The  Code  says  that  referees 
''must  state  the  facts  found  and  the 
conclusions  of  law  separately."  No 
fact,  therefore,  is  or  can  be  implied 
from  the  conclusions  of  law;  they  fol- 
low as  the  result  of  facts  separately 
stated.  (Id.) 

.  After  a  referee  has  made  his  report, 
he  has  no  power  to  altr.r  it.  The 
cause  is  terminated,  and  there  is  no 
day  given  before  him,  afterwards,  when 
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parties  are  to  be  allowed  to  prefer  re - 
quests  to  have  the  report  modified, 
and  no  ex  parte  application  could  be 
tolerated  for  the  purpose.  (Niles  agt. 
Price,  ante,  473.) 

5.  The  same  intendment  should  be  made 
in  the  ease  of  a  report  of  a  referee  or 
judgment  of  a  judge,  as  in  favor  of  the 
verdict  of  a  jury,  to  wit:  that   the 
finding  of  the  referee  on  every  disputed 
question  of  fact  should  be  presumed  to 
be  such  as  would  sustain  his  report. 
(Id.) 

6.  The  true  remedy,  after  the  filing  of 
the  finding  of  facts  accompanying  the 
decision,  which  is  the  basis  of  the  judg- 
ment, for  any  party  prejudiced  by  the 
omission  of  the  referee  to  find  on  any 
special  and  material  facts — a  question 
as  to  which  is  raised  by  the  evidence — 
is  to  apply  to  the  court  in  which  the 
eause  is  tried,  to  call  upon  the  referee 
to  amend  his  findings  of  fact,  by  ad- 
ding his  determination  of  such  ques- 
tion.    (Id.) 

1.  The  decisions  of  referees  upon  ques- 
tions of  fact  will  be  considered  conclu- 
sive to  the  same  extent  as  the  verdict 
of  a  jury,  and  will  not  be  disturbed 
unless  clearly  against  evidence.  Where 
there  is  evidence  sufficient  to  sustain 
the  report,  but  the  fact  established  by 
such  evidence  is  not  expressly  found  by 
the  referees  in  their  report,  and  the 
party  preparing  the  case  has  not  in- 
serted any  finding  upon  such  fact,  it 
will  be  presumed  in  support  of  the 
judgment  that  the  referees  in  truth 
found  such  fact  in  accordance  with  the 
evidence.  (Sinclair  agt.  Tallmadge, 
35  Barb.,  602.) 

See  MORTGAGE  FORECLOSURE,  3.  4. 

See  SUPPLEMENTARY  PROCEED- 
INGS, 8.  9. 

See  SALE,  1.  2. 

See  APPEAL,  5. 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 3.  4. 

See  CASE,  1. 


RELIGIOUS  AND  CHARITABLE 

USES. 
See  TRUSTS,  1.  2. 

SALE. 

1.  A  judicial  sale  by  a  sheriff  or  referee, 
is  riot  within  the  statute  of  frauds  re- 
qumng  the  contract  of  sale  to  be 


subscribed  by  tie  purchaser  or  his 
agent.  If  it  was,  however,  the  writ- 
ten report  or  certificate  of  the  referee, 
or  the  note  or  memorandum  made  by 
the  auctioneer,  will  satisfy  the  pro- 
visions of  the  statute,  and  remove  all 
objections  to  the  validity  of  the  con- 
tract to  purchase,  on  the  ground  that 
no  written  contract  was  subscribed  by 
the  purchaser.  (Hegeman  agt.  John- 
son, 35  Barb.,  200.) 

2.  Where  an  individual  purchases  pro- 
perty at  a  judicial  sale,  as  the  agent  of 
another,  and  in  his  name,  but  without 
authority  from  the  principal,  conse- 
quently not  binding  upon  the  latter, 
the  agent  is  not  personally  liabk  in  ac 
action  upon  the  contract.  (Id.) 

See  MORTGAGE  FORECLOSURE,  1.  2. 

3.  4.  7.  8, 
See  EVIDENCE,  3. 
See  DAMAGES,  14. 
See  UNDERTAKING,  1. 


SALE  OF  CHATTELS. 

1.  A  sale  of  chattels  is  not  absolutely 
void  as  against  creditors  when  unac- 
companied by  a  change  of  possession. 
(Kellogg  agt.  Wilkie,  ants,  233.)   , 

2.  The  eontinuing  in  possession  by  the- 
vendor    after    the     sale    affords     the 
strongest     presumpbive     evidence     of 
fraudulent  intent,  and  amounts  to  con- 
clusive proof  unless  rebutted  and  over- 
thrown by  testimony  showing  the  sale 
to  have  been  made  in  good  faith,  and 
without  intent  to  defraud    ereditors. 
(Id.) 

3.  But  when  any  proof  bearing  upon  tfce 
question   of    intent   or   good    faith   is 
given,  it  must  bo  submitted  to  the  jury 
or  the  justice  who  tries  the  cause,  to- 
be  determined  like  any  other  question 
of  fact.     The  court  cannot  determine- 
the  question  as  one  of  law.     (Jd.) 

4.  Where  there  has  been  a  sale  and  de- 
livery  of    property,   coupled    with   » 
condition  that  security  shall  be  fur- 
nished, or  the  property  paid  for,  at  » 
future  day,  the  right  of   the  vendor 
will  be    good,  as  against    the    buyer 
and  his  voluntary  assignee,  but  not  as* 
against  a  bona  fide  purchaser  from  the 
vendee.        (Waite    agt.     Grten,    3& 
Barb.,  585.) 

See  USURY,  1.  2. 
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SATISFACTION  OF  MORTGAGE. 

1.  Where  a  mortgage  is  made  to  exe- 
cutors, as  such,  and  the  money  is  pay- 
able to  them  and  their  survivors  or 
successors,  and  not  to  their  personal 
representatives,  one  of  -such  executors 
may  receive  payment  and  satisfy  the 
mortgage  of  record,  as  well  as  all,  and 
the   register  is    bound    to   enter  the 
satisfaction.   (People  ex  rtl.  Son  agt. 
Miner,  ante,  223.) 

2.  The  discharge  of  a  mortgage  by  the 
mortgagee  or  his  administrator,  after 
he  has  assigned  the  mortgage   to  an- 
other,   'without   payment  and  without 
authority  from  the  assignee,   cancels 
the  record  of  the   mortgage,  but  has 
no  other  effect.     The  validity  of  the 
mortgage  is  in  no  way  affected  by  such  a 
•discharge,  except  that  the  priority  of 
the    mortgage     over     a      subsequent 
recorded  deed   is   taken   away.     (Ely 
agt.  Scofield,  35  Barb.,  330.) 

3.  When  an  assignment  of  a  mortgage  is 
recorded,  the  record  is  notice  to  all  the 
•world,  except  the  mortgagor,  his  heirs 
and    personal    representatives.       The 
lien  of  a  prior  unregistered  mortgage 
is  superior  to  that  of  a  subsequent  un- 
recorded deed.     .(Id.) 


SECURITY  FOR  COSTS. 

1.  The  statute  (2  E.  S.,  620,  §1,)  which 
allows  the  defendant  to  require  of  .a 
non-resident  plaintiff  to  file   security 
for  costs,  is  not  imperative  upon  the 
•court  to  grant  such  an  order  under  all 
circumstances.       If    the     defendant's 
application  to  compel  such  plaintiff  to 
file  security  for  costs  has  been  unrea- 
sonably delayed,    and   the   plaintiff's 
•attorney  has  been  unable  to  <;omuiuni- 
•cate  with  the  plaintiff  by  reason  of  an 
insurrection,  ^the  application  should  be 
•denied.       (Fearn  agt,    Gelpcke,    13 
Abb.,  4?3.) 

2.  Laches  will  notl)e  imputed  to  a  de- 
fendant, where  he  moves  for  security 
for  costs  on   the   third  day  after   he 
ascertained   the   plaintiif  was  a  non- 
resident.  (Beucher  »gt.  Pin,  14  Abb  , 
1.) 

3.  In  an  action  for  the  possession  of  per- 
sonal   property,    brought   by   a    non- 
resident   plaintiff,    the    defendant    is 
entitled   to  have,    in   addition  to  the 
•undertaking  required  to  be   given   by 
the  Code  in  such  actions,  a  bond  for 


security  for  costs  under    the    Revised 
Statutes.     (Id.) 

4.  Where  a  non-resident  plaintiff  has 
given  the  requisite  security  for  costs 
under  the  statute,  and  the  sureties 
become  insolvent,  the  court  has  no 
power  to  require  new  or  further  securi- 
ty to  be  given  by  the  plaintiff.  (Id.) 


SEDUCTION. 

1.  By  the  laws  of  1848,  ch.  Ill,  "which 
constitutes  the  act  of  seduction  under 
promise  of  marriage  a  misdemeanor,  it 
is  not  necessary,  on   the  trial  of  an 
indictment  for  such  offence,  that  there 
should  be  proof  of  an  express  promise 
of  marriage  on  the  part  of  the  person 
seduced,    although    such    an    express 
promise  on  the  part  of  the  defendant 
is   required   to  be  proved.      (People 
agt.  Kane,  14  Abb.,  15.) 

2.  On  an  indictment  for  seduction  under 
promise  of  marriage,  the  previous  chaste 
character  of  the  complainant  will   be 
presumed  until  evidence  impeaching  it 
is  produced.     (Id.) 


SENTENCE, 
See  NEW  TRIAL,  1.  2.  3.  4.  5.  6. 

SERVICE. 

1.  Where  a  defendant  has  been  brought 
tip   on  attachment    for  contempt  for 
disobedience  of  an  order  of  the  court, 
and    interrogatories    and   defendant'* 
answers  thereto  have  been  filed,  ivith- 
ov,t  any  order  of  reference  for  that 
.purpose,  the  plaintiff  may  read  affida- 
vits in  opposition  to  such  answers. 
(Smith  agt.  Smith,  ante,  134.) 

2.  A«  order  of  the  court  made  at  spe- 
cial term,   requiring    a   payment   of 
money,  is  properly  served  on  the  per- 
son, by  delivery  of  a  copy  of  it  to  him, 
and  by  showing  him  at  the  same  time 
a  certified  copy  of  the  original ;  and 
demand  of  payment,  by  a  person  duly 
authorized  by  written  authority,  who 
exhibits  his  authority.     (Id.) 

3.  Where  the  defendant's  attorney  served 
with  his  notice  of  appearance  a  demand 
of  this  kind:   "and  I  require  that  all 
papers  be  served  on  me  at  my  office, 
No.  11  Wall  street,  in  the  city  of  New 
York,"  held,  that  under  such  demand 
the  defendant  was  entitled  to  have  a 
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copy  of  the  complaint  served  on  him. 
The  judgment  entered  by  the  plaintiff 
without  sueh  service,  was  set  aside  as 
irregular.  (Ferris  »gt.  Soley,  ante, 
422.) 

SHERIFF. 

1.  In  an  action  against  a  sheriff  for  a 
false  return  upon   an  execution,  the 
sheriff,  on  the  trial,  cannot  go  behind 
the  execution  to  show  that  it  was  void, 
or  voidable  by  reason  of  being  irregu- 
larly and  prematurely  issued.     Nor  is 
the  plaintiff  bound  in  sueh  action  to 
produce  or  prove  on  the  trial  the  judg- 
ment record.    (Blivin  agt.  Bleakley, 
ante,  124.) 

2.  A  sheriff  who  levies  upon  goods  under 
an   execution  as   the  property  of  the 
defendant  therein,  may,  when  he  dis- 
covers that  the  goods  belong  to  another, 
relinquish  the  levy,  and  return  the 
execution  nulla  bona.     (Id.) 

3.  Where  in  such  case  the  good  faith  of 
the  return  is  put  in  controversy,  the 
burden  of    showing    property  in    the 
goods  out  of  the  defendant  in  the  exe- 
cution   is  thrown    upon    the  sheriff. 
(Id.) 

4.  And  the  sheriff  is  not  estopped  from 
showing  property  in  the  goods  out  of 
the  defendant  in  the  execution,  where 
he  has  previously  sold  the  property  on 
a  prior  execution  against  the  defendant 
and  paid  over  the  surplus  moneys  to  the 
purchaser  at  the  sale  who  claimed  the 
property  at  the  time  by  virtue  of  a  bill 
of  sale  from  the  defendant.     (Id.) 

6.  The  Code  of  Procedure,  by  abolishing 
all  forms  of  pleading,  and  thereby  the 
action  of    debt,    has    not    affected   a 
sheriff 's  liability  for  the  escape  of  a 
prisoner  committed   on  a  ca.  sa.,  as 
declared  by  2  Revised  Statutes,  437, 
§66  [§63.]  (ikfcCreen/agt.  Willett, 
ante,  129.) 

<5.  In  an  action  for  such  an  escape, 
brought  to  recover  the  precise  sum  of 
money  for  which  such  prisoner  was 
committed,  the  insolvency  of  the  pris- 
oner at  the  time  of  his  escape  is  not  a 
defence  either  total  or  partial.  (Id.) 

7.  An  attorney  is  liable  to  a  sheriff  for 
his  fees  and  compensation  on  attach- 
ments and  all  other  process  delivered 
to  him  for  execution.     And  in  cases  of 
attachments    it   includes    such    addi- 
tional compensation  for  his  trouble 
and  expenses  in  taking  possession  of 
and  preserving  the  property  attached, 


as  the  officer  certifying  the  warrant 
shall  certify  to  be  reasonable,  as  well 
as  the  fifty  cents  for  serving  the  attach- 
ment. (Birkbeck  agt.  Stafford,  ante, 
236.) 

8.  A  sheriff  may  assign  his  claim  to  fees 
and  compensation  for  services  rendered, 
but  not  for  those  to  be  earned.     (Id.) 

9.  Where  a  deputy  sheriff  is  in  posses- 
sion of  property  which  he  has  levied 
upon,  an  action  brought  against  per- 
sons who  wrongfully  take  sueh  property 
from  him,  must  be  brought  in  the  name 
of  the  sheriff,  not  in  the  name  of  the 
deputy    sheriff.       (Terwilliger   agt. 
Wheeler,  35  Barb.,  620.) 

10.  In  an  action  against  a  sheriff  for  an 
escape,  the  insolvency  of  the  debtor  is- 
no  defence  to  the  action — and  it  is  error 
to  set  it  up  in  the  answer,  as  a  matter 
of  pleading.      (Barnes  agt.   Willett, 
35  Barb.,  514.) 

See  SALE,  1.  2. 

See  EDUCATION,  2.  3% 


STATUTE  OF  LIMITATIONS. 

1.  Where  there  is  a  new  promise  to  pay 
a  debt  barred  by  the  statute  of  limit  a  - 
tions,  it  is  not  necessary  to  count  upon 
it  as  a  new  contract;   but  the  action 
may  be  brought    upon  the   original 

obligation. (See    4    Kern.,    21.) 

(Sands  agt.  St.  John,  ante,  140.) 

2.  Under   the  Code,  the  objection  that 
the  action,  whether  legal  or  equitable^ 
was  not  commenced  within   the  time 
limited  by  statute,  can  only  be  taken^ 
bg  answer.     (Code  §  74.)     (Id.) 

3.  Even  where  it  appears  on  the  face  of 
the  complaint  in  an  equitable  action, 
that  the  statute  of  limitations  is  a  bar 
to   the   actio-n,   the   defendant  cannob 
demur  to  the  complaint.   (Approving 
of  the  decision  in  Lefferts  agt.  Hoi- 
lister,    10  How.    Pr.  R.,  383;  and 
Bvtler&gk.  Mason,  16  id.,  546;  and 
disapproving  of  the  decision  in  Ge- 
net agt.  Tallmddge,  1  Code  R.  A'.  S., 
346.)     (Id.) 

4.  It  is  therefore  unnecessary  and  im- 
proper for  the  plaintiff  to  allege  in  his 
complaint  any  facts  and  circumstances 
to  anticipate  and  avoid  the  defence  of 
the   statute  of  limitations.      (Butler 
agt.  Mason,  supra;  and  overruling 
the  decision  on  thin  point  in  Bracket 
agt.    Wilkinson,    13   How.  Pr.  R., 
102.)     (Id.) 
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5.  Consequently,  where  in  an  action  on  I 
a  capital  stock  note  by  the  receiver  of  i 
a  mutual  insurance  company,   it  was 
alleged  in  the   complaint  that  the  in- 
surance company  and  a  former  receiver 
were  restrained  by  injunction  about  five 
years    from    bringing    any  action  on 
the  note  in  suit,  held,  that  the  allega- 
tions were  immaterial,  and  could  not 
be  taken  as  true,    by  reason  of  the 
omission  of  the  defendant  to  deny  them. 
(Id.) 

6.  The  six  years'  statute  of  limitations 
is  applicable  to  capital  stock  notes  of 
mutual  insurance  companies.     And 
under  a  late  decision  of  the  court  of 
appeals,    (Howland  agt.    Edmonds, 
reported  post  p.  152,)  such  notes  are 
held  to  be  payable  on  demand;  and  the 
statute  of  limitations    begins  to  run 
thereon  from  their  dates.     (Id.) 

7.  A  promissory  note  given  in  the  form 
of  premium  notes,  as   and  for  capital 
stock  notes  in  organizing  a  mutual  in- 
surance company,  is   payable  on  de- 
mand, and  the  statute  of  limitations 
begins  to  run  against  it  from  its  date. 
(Howland  agt.  Edmonds,  ante,  152; 
court  of  appeals.) 

8.  Where,  before  the  Code,  a  party  had 
a  concurrent  remedy,  at  law  and  in 
equity,  the  Revised  Statutes  made  the 
statute  of  limitations  applicable   to 
the  remedy  at  laic — six  years — and 
not  to  the  equitable  remedy — ten  years. 
Therefore,  the  party  to  save  the  stat- 
ute of  limitations,  would  be  bound  to 
commence  his  action  within  six  years 
from  the  time  his  cause  of  action  ac- 
crued.    (Appleby  agt.  Brown,  ante, 
207;  court  of  appeals.) 

9.  But  the  old  common  law  action  of 
account  cannot  be  considered  a  concur- 
rent remedy,  with  equity,  in  an  action 
for  an   accounting  between  partners ; 
especially  where   the  firm   consists  of 
more  than  two  persons.     Although  that 
action  is  recognized  by  the   Revised 
Statutes,  it  has  never,  except  in  one  or 
two  instances,  been  resorted  to  in  this 
state,  and  has  always  been  disfavored 
by  the  courts.     It  would  be  very  diffi- 
cult for  a  party  on  bringing  that  ac- 
tion, to  obtain  a  hearing  under  the  au- 
thorities in  this  state.     It  may  now  be 
considered  obsolete.     (Id.) 

10.  In  an  action  against  joint  debtors, 
commenced  by  service  of  summons  upon 
a  part  of  the  defendants  before   the 
statute  of  limitations  has  become  a  bar, 
a  defendant  not  then   served,   cannot 


avail  himself  of  the  objection  that  the 
process  was  not  served  on  him  until 
after  the  period  of  six  years  from  the 
time  the  cause  of  action  accrued. 
(  White  s  Bank  agt.  Ward,  35  Barb., 
637.) 

See  ATTORNEY,  1.  2.  3. 


STAY  OF  PROCEEDINGS. 

1.  Staying  proceedings  in  other  actions 
by  injunction.  (Harmon  agt.  Rem- 
sen,  ante,  174.) 

See  SUPPLEMENTARY  PROCEEDINGS, 

8.  9. 

See  UNDERTAKING,  1. 


SUMMARY  PROCEEDINGS. 

1.  Where  there  is  a  parol  demise  by  a 
landlord,  of  a  part  of  the  premises  to 
a  monthly  tenant,  and  subsequently  a 
lease  is  given  by  the  landlord  to  an- 
other tenant  for  the  whole  premises,  to 
commence   on   the   first   day   of    May 
thereafter,  and  at  the  same  time  the 
landlord   notifies  the  monthly  tenant 
that  his  term  will  expire  on  the  said  first 
day  of  May  thereafter  ;  the  landlord, 
and  not  his  lessee,  is  the  proper  person 
to  institute  summary  proceedings  for 
the  recovery  of  possession  of  the  pre- 
mises by  reason  of  the  monthly  tenant 
holding  over  after  the  first  of  May. 
(Imbert  agt.  Hallock,  ante,  456.) 

2.  In  summary  proceedings  to  recover 
the  possession  of    lands,    the   statute 
requires  the  affidavit  to  state  the  facts 
which    warrant    the    removal   of    the 
occupant.     These  facts  are,  the  ten- 
ancy, the  non-payment  of  rent,  and 
in  case   of    sufferance,   the  notice  t-o 
quit.     (The  decision  in  People,  fyc., 
agt.  Ulrich,  2  Abb.,  28,   goes  quite 
far  enough,  and  has  opened  a  door 
to   much  oppression   in  these  pro- 
ceedings.)   (People   ex  r  el.  Mitchell 
agt.  Simpson,  ante,  481.) 

3.  Where,   in    this    case,   the    afiidavit 
showed   that  the  person  sought  to  be 
charged  as  tenant,  was  in  reality  the 
owner,  and  had  conveyed  his  title  so 
that  it  had  vested  in  the  person  claim- 
ing to  be  landlord,  and  that  the  latter 
became  entitled  to  the  possession  of  the 
premises,   and    that   Mitchell   became 
the  tenant  at  sufferance  by  reason  of 
such    transfers    and    assignments. 
held,  that   if   such    a  statement  was 
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sufficient  to  create  a  tenancy,  it  would 
scarcely  Ire  necessary  to  bring  any 
actions  to  get  possession  of  land  ffotn 
a  former  owner.  (Id.) 

See  LANDLORD  AND  TENANT,  I:  2. 


SUMMONS, 

1.  It  is  now  well  settled  upon  authority, 
that  in  an  action  on  contract,  where 
the  damages  sought   to  be   recovered 
are  unliquidated,  or  are  incapable  of 
being  reduced   to  certainty   by   mere 
calculation  from  the  elements  which 
the  agreement  contains,  the  summons 
should  be  issued  under  subdivision  2 
of  section  129  of  the  Code.       (Norton 
agt.  Cary,  ante,  469.) 

2.  And  where  one  or  more  causes  of 
action  arising  on  contract  are  properly 
united  in  the  complaint  under  section 
167,  a  part  of  which  are  for  liquidated 
and  the   remainder  for  unliquidated 
damages,  the  summons  must  be  is- 
sued under   subdivision  2,    section 
129.     (Id.) 


SUMMONS  SERVED  BY  PUBLICA- 
TION. 

1.  A  judgment  recovered  against  a  non- 
resident, by  service  of  the  summons 
by  publication,  is  limited  in  its  effect 
to  the  property  which  the  defendant 
has  t'n.  this  state.  Consequently  the 
defendant  cannot  be  sued  upon  the 
judgment  in  another  court.  (Force 
agt.  Gower,  ante,  294.) 


SUPERVISORS. 

1.  An  informal  and  irregular  ballot  of  a 
board  of  supervisors  in  making  the 
selection    and    appointment    of    two 
newspapers  for  the  publication  of  the 
session  laws  in  their  county,  (Sesx.  L. 
1845,  p.  305,)  will  not  vitiate  the  se- 
lection of  such   papers,  where  the  ap- 
pointment is  otherwise  correct.   (Peo- 
ple ex  rel.  Delvechio  agt.  Supervi- 
sors of  Kings,  ante,  89.) 

2.  At  all  events,  a  newspaper  having  re- 
ceived a  less  number  of  ballots  for  such 
selection,  although  regular  and  formal, 
but  not  named  and  included  in  the  re- 
solution of  the  board  designating  the 
two  papers  having  the  highest  number 
of  ballots,  (although  informally  given,) 
cannot  voluntarily  go   on  and  publish 
the   laws,    and   then    seek  to  compel 


payment     therefor     by     mandamus 
against  the  board.     (Id.) 

3.  The  provisions  of  chapter  83,  Laws  of 
1861,  apply   to  all  claims,    whatever 
their  form,  which  are  required  by  law 
to  be  presented  to  boards  of  supervi- 
sors to  be  audited  by  them.      (People 
ex  rel.  Barrows  agt.  Supervisors  of 
Monroe,  ante,  395.) 

4.  A  committee  of  a  board  of  supervisors 
cannot  draw  bills  of  exchange  or  a  draft 
in  the  sense  of  being  commercial  paper, 
although  drawn  upon  the  county  trea- 
surer under  a  resolution  of  the  board. 
(Supervisors    of    Rcnsselaer    agt. 
Weed,  35  Barb.,  136.) 

5.  Boards  of  supervisors,  with  other  in- 
ferior jurisdictions,  which  derive  their 
powers  from  the   statute,  have  no  au- 
thority to  reconsider,  to  review,   re- 
verse or  annul  their  own  judicial  ac- 
tion, when  it  has  been  once  legally  ex- 
ercised. (People  agt.  Supervisors  of 
Schenectady,  35  Barb.,  408.) 

6.  Boards  of  supervisors  exercise  both 
judicial  and  ministerial  functions ;  and 
after  the  exercise  of  judicial  power,  a 
mandamus  is   the   proper    remedy  to 
compel  the  performance  of  the  minis- 
terial;   especially   where   there   is  no 
other  adequate  remedy.     (Id.) 


SUPPLEMENTARY  PROCEEDINGS. 

.  Where  the  defendant  in  supplementa- 
ry proceedings  has  knowledge  of  an 
injunction,  information  of  its  con- 
tents, and  was  present  in  court  when 
it  was  made,  it  is  sufficient  to  impose 
upon  him  the  duty  of  obeying  it,  at 
least  so  far  as  the  pecuniary  rights  of 
the  plaintiff  are  concerned,  although 
in  making  service  upon  the  defendant 
the  original  injunction  order  was  not 
exhibited  to  him.  (Livingston  agt. 
Swift,  ante,  1.) 

2.  In  all   cases  where   an  application  is 
made   under   §  294  of  the   Code,    (to 
reach  the  judgment  debtor's  property 
in  the  hands  of  a  third  person)  notice 
of  the  proceeding  should  be  given  to 
the  judgment  debtor.     (Gibson  agt. 
Haggarty,  ante,  260.) 

3.  The  title  of  a  bonafide  assignee  of  a 
judgment  debtor's  property  cannot  be 
affected  by  an  order  under  §  294  of  the 
Code,  made  subsequent  to  the  assign- 
ment, where  the  assignee   has  had  no 
notice  of  the  proceedings.     (Id.) 
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4.  In  supplementary  proceedings  under 
§  292  of  the  Code,  the  creditor  may 
examine  the  judgment  debtor,  and  any 
other  person,  fully  in  regard  to  the 
circumstances  attending  the  transfer 
and  disposition  of  his  property,  inclu- 
ding questions  of  fraud  therein. 
(Clapp  agt.  Lathrop,  ante,  423.) 

6.  Thus,   where  the  judgment  creditor, 
after  a  full  examination  of  the  judg- 
ment debtor  under  §    292,    examined 
two  witnesses  who  ivere  not  parties 
to  the  action  or  the  proceedings,  who 
objected  to  answering  any    questions 
touching  property  belonging   to  them 
and  in  their  possession,  or  the  terms  on 
which  they  had  purchased  the  same  of 
the  judgment  debtor,  stating  that  they 
claimed  said  property  as   their   own, 
and  giving  fully  the  reasons  why  they 
insisted  they  could  not  be  examined  in 
relation  thereto.     (Id.) 

8.  Held,  that  said  witnesses  were  in  con- 
tempt, and  a  fine  of  $21  was  imposed 
on  each  of  them,  and  they  were  ordered 
to  attend  and  be  examined  before  the 
referee,  and  to  answer  each  and  every 
of  the  questions  which  had  been  put  to 
them,  and  all  similar  questions  which 
might  be  put  to  them  on  said  exami- 
nation. (This  decision,  it  will  be 
seen,  is  adverse  to  several  cases,  es- 
pecially the  case  of  Town  agt.  The 
Safeguard  Ins.  Co.,  4  Bosw.,  683.) 
(Id.) 

7.  But  no  order  can  be  made  directing  an 
application    of    property  towards  the 
satisfaction  of  a  judgment  in  case  any 
other  person  claims  an  interest  therein. 
(Id.) 

8.  An  application  by  a  party  for  a,  stay 
of  the  examination  and  proceedings 
in  supplementary  proceedings,  should 
be  made  to  the  referee,  and  not  to  the 
judge  who  made  the  order  appointing 
the  referee.     (Mason  agt.  Lee,  ante, 
466.) 

9.  Ill  health  or  extreme  mental  excite- 
ment is  good  ground  for  postponing 
the  examination.     And  a  judge  or  ref- 
eree should  never  put  a  party  in  peril 
by  compelling  an  examination  under 
circumstances  of  danger  to  health  or 
intellect.     (Id.) 

See  APPEAL,  1. 
See  COSTS,  6. 


TENDER. 
See  AGREEHEST,  10.  11.  12. 


TRIAL, 
See  JUSTICE'S  COURT,  6. 

TRUST  DEED. 

.  A  trust  deed  of  marriage  settlement, 
executed  by  the  wife  in  contemplation 
of  marriage,  will  not  be  set  aside  in  her 
favor,  where  there  is  no  proof  of  fraud 
or  undue  influence  in  its  procurement 
or  execution,  and  no  allegation  im- 
peaching the  capacity  or  integrity  of 
the  trustees,  or  their  management  of 
the  estate;  but  it  is  claimed  by  the 
wife  that  she  did  not  understand  the 
deed  when  read  to  her;  that  it  was 
done  suddenly  and  without  reflection, 
when  her  thoughts  were  elsewhere; 
and  alleges  that  her  husband  has  a 
contingent  life  estate  in  the  prop- 
erty, which  will  become  absolute  in 
case  he  survives  hei — (affectionate 
wife.)  (Wetmore  agt.  Holsman, 
ante,  202.) 


TRUSTS     FOR     RELIGIOUS     AND 
CHARITABLE  USES. 

1.  OPINION   OF  DAVIES,  J.,    reviewing 
the  antecedent  English  and  American 
authorities,  and  discussing  the  law  of 
trusts  and  powers  in  trust  for  religious 
and  charitable  uses.     (Downing  agt. 
Marshall,  ante,  4;  court  of  appeals.) 

2.  NOTE. — The  importance  of  the  ques- 
tions considered  in  the  following  elab- 
orate and  masterly  opinion,  which  was 
omitted  in  the  report  of  the  case  when 
last  before  the  court,  (23  N.  Y.  R., 
366,)  and  the  fact  that  many  of  them 
remain  open  for  ultimate  decision,  have 
induced  the  Reporter  to  comply  with 
the  request  of  various  members  of  the 
profession,    to    publish   it    in  a  form 
which  will  make  it  acceptable  to  the 
bar  of  the  state  and  the  country.   (Id,) 

See  CORPORATIONS,  6. 


UNDERTAKING. 

.  Where  an  undertaking  is  given  by  de- 
fendants to  stay  proceedings  on  ap- 
peal from  a  judgment  and  sale  in  a 
foreclosure  suit,  which  is  in  substan- 
tial, though  not  in  strict  compliance 
with  the  Code,  the  plaintiff  should 
move  to  set  it  aside.  If  he  proceeds  to 
sell  the  premises  without  doing  so,  or 
of  giving  notice  of  the  defect,  the  sale 
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will  be  set  aside.    (Parfitt  agt.  War- 
ner, 13  Abb.,  471.) 

2.  Parties  who  execute  an  undertaking 
are   estopped  from  contradicting  the 
recitals  in  it,  to  defeat  it.     In  an  ac- 
tion upon  an  instrument  in  the  form  of 
an  undertaking  required  to  be   given 
on   the  discharge   of  an  attachment, 
(Code,   §§240-1,)   reciting  the  com- 
mencement of  an  action,  the  issuing  of 
the  attachment,  and   the   making  of 
application  for  its  discharge,  the  sub- 
scribers to  the  undertaking  should  not 
be  allowed  to  show  that  the   recitals 
were  untrue.     (Coleman  agt.   Bean, 
14  Abb.,  38.) 

3.  Evidence  of  fraud  on  the  part  of  per- 
sons other  than  the  plaintiff,  without 
his  privity,  in  procuring  the  execution 
of  the  instrument  sued  upon,  is  prop- 
erly rejected.     (Id.) 

See  SECURITY  FOR  COSTS,  3. 


USURY. 

1.  Where  the  plaintiffs  borrowed  money 
on  some  bank  stock  from  G.,  and  gave 
him  a  certificate  and  power  of  attorney 
in  blank,  and  G.  passed  the  same  cer- 
tificate and  power  to  the  defendants  as 
security  for  moneys  borrowed  by  him, 
and  G.  not  redeeming  the  stock,  it  was 
sold  by  the  defendants  without  knowl- 
edge of  the  hypothecation  to  G.,  held, 
that  the  defendants  were  not  chargea- 
ble with  notice  or  even  with  sufficient 
knowledge   to   put    them   on    inquiry 
from  the  mere  fact  that  the  certificate 
was  in  the  name  of  the  plaintiffs,  and, 
excepting  another  question  which  was 
applicable  to  the  case,  the  defendants 
would  be  considered  bona  fide  purcha- 
sers without   notice,    and   entitled   to 
protection.     (Felt    agt.   Heye,  ante, 
359.) 

2.  But  the  fact  having  been  found  at  the 
trial,  that  the  loan  of  the  defendants 
to  G.  was  clearly  usurious,  held,  that 
the  defendants  could  not  be  considered 
as  bona  fide  holders  in  the  usual  course 
of  business.      (Id.) 

3.  Where  the  indorsee  of  a  promissory 
note,  made  for  the  accommodation  of 
the  maker,  procures  it  to  be  discounted 
by  a  bank  in  which  he   keeps  his  ac- 
count, for  and  at  the  urgent  solicita- 
tion of  the  indorser,  after  stating  to 
the  indorser  that  he  has  no  money  of 
his  own  with  which  he  can  discount  the 
note,  and  after  paying  over  to  the  in- 


dorser $2,200  of  the  proceeds  of  the 
$2,350  three  months'  note,  retaining 
the  sum  of  $150  for  his  commissions 
and  trouble  in  procuring  the  discount 
and  for  indorsing  the  note,  there  is  no 
usury  affecting  the  note  in  the  hands 
of  the  plaintiff — the  bank,  who  dis- 
counted it  at  a  legal  rate  of  interest. 
And  as  respects  the  transaction  between 
the  indorsee,  indorser  and  maker, 
the  former  acted  as  the  agent  of  the 
latter.  (Chatham  Bank  agt.  Betts, 
ante,  476.) 

4.  An  agreement  by  the  borrower  to  pay 
to  the  lender  for  the  use  of  the  money 
loaned  the  legal  interest  and  in  addi- 
tion one -third  of  the  profits  of  his  bu- 
siness, is  usurious  and  void.     And   a 
promissory  note  given  by  the  borrowers 
in  pursuance  of  such    an   agreement, 
being  void,  furnishes  no  consideration 
for  a  note  given  by  a  third  person  to 
the  lender  on  the  purchase  of  the  orig- 
inal note.     (Sweet  agt.  Spence,   35 
Bar b.,  44.) 

5.  The  original  taint  of  usury  attaches 
to  all  consecutive  obligations  and  se- 
curities growing  out  of  the  original 
vicious  transaction.     Hence,  any  secu- 
rity given  or  substituted  in  payment  or 
discharge  of  a  security  which  is  usuri- 
ous, is  equally  void  with  the  original. 
(Vickery   agt.   Dickson,   35  Barb., 
96.) 

6.  An  estoppel  in  pais  may   be  urged 
against  the  defence  of  usury,  as  well  as 
against  other  matters  of  defence  which 
involve  no  idea  of  moral  or  legal  turpi- 
tude in  the  party  who  invokes  its  pro- 
tection; but  the    matter  of    estoppel 
must  exist  outside  the  face  of  the  pa- 
per.    It  is  available  against  the  ma- 
ker as  well  as  the  indorser  of  a  note. 
(Ferguson  agt.  Hamilton,  35  Barb., 
427.) 

7.  Where  the  maker  of  a  note  employs 
an  agent  to  negotiate  the  sale  thereof, 
to  raise  money  to    pay  their   joint 
debts,   and  the  latter  on  selling   the 
same   assures  the   purchaser  that  the 
note  is   valid  business    paper  in  his 
hands,  the  maker  will  be  estopped  from 
setting  up  the  defence  of  usury ;  being 
bound  by  the  representations   of  the 
agent.     In  the  absence  of  any  limita- 
tion to  his  authority,  it  is  within  the 
powers  of  an  agent  employed  to  sell 
negotiable  paper,  to  represent  it  as  be- 
ing business  paper  and  valid.     (Id.) 

See  EVIDENCE,  5. 
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WARRANT. 

1.  In  an  affidavit  for  a  warrant  by  a 
justice  of  the  peace,  it  is  sufficient  for 
the  plaintiff  in  stating  his  cause  of  ac- 
tion for  a  tort,  to  allege  that  he  be- 
lieves he  has  a  cause  of  action  against 
the  defendant,  and  then  set  out  when 
and  how  he  claims  it  arose.     It  is  not 
necessary  to  swear  positively  as  to  the 
cause  of  action.     (People  agt.  Hart, 
ante,  215.) 

2.  In  a  suit  commenced  by  a  warrant 
before  a  justice  of  the  peace,  the  plain- 
tiff, although  he  be  a  resident. of  the 
county,  may  have  an  adjournment  on 
his  own   application;    the   defendant, 
however,  is  thereby  discharged  from 
custody;   but  the  suit  is  not  discon- 
tinued by  such  adjournment  or  dis- 
charge.    {Id.) 


WARRANTY. 

1.  Where,  in  an  action  for  falsely  and 
fraudulently  warranting  the  sound- 
ness of  a  horse  on  a  sale  thereof,  and 
for  a  breach  of  warranty,  the  plaintiff 
on  the  trial  elected  to  go  for  the/rawrf 
and  deceit  alleged,  held,  on  the  close 
of  the  trial,  after  the   testimony  was 
all  in,  that  the  plaintiff  could  not  then 
change  his  ground  and  ask  the  judge 
to  charge  the  jury  that  if  they  found 
from  the    evidence  a  breach  of  war- 
ranty only,  without  proof  of  the  fraud, 
the  plaintiff  was   entitled  to  recover. 
(Springstead    agt.    Lawson,    ante, 
302.) 

2.  Where  the   judge  charged  the  jury 
that  if  they  found  the  horse,  at   the 
time  of  the  sale,  had  a  mere  cold  con- 
trollable by  ordinary   remedies,   it 
was  not  such  an  unsoundness  as  to  con- 
stitute a  breach  of  a  general  warranty 
of  soundness,  held,  that  the  charge  was 
correct.     (Id.) 

3.  Where  the  plaintiff  testified  on  direct 
examination,  that  the  horse  was  worth 
but  $125,  when  he  bought   him,  and 
would   have  been  worth    $500,  if  he 
were  as  warranted,  held,  that  the  de- 
fendant had  a  right,  on  cross-exami- 
nation of  the  plaintiff,  to  impeach  such 
testimony,    to  prove  by  him  that  he 
sold  the  horse  in  less  than  three  months 
after  he  bought  him,  for  just  what  he 

•  paid— $400.     (Id.) 

4.  Whenever  a  warranty  of  a  thing  has 
reference  to  a  purpose  for  which  it  is 
to  be  used,  the  rule  of  indemnity,  on  a 


breach  of  the  warranty,  must  include 
the  damages  (if  in  their  nature  cer- 
tain) which  naturally  followed,  and 
might  be  expected  to  follow,  its  vio- 
lation. (Passenger  agt.  Thorburn, 
35  Barb.,  17.) 


WILI/. 

1.  Construction  of  a  clause  in  a  will. — 
The  testator,  Isaac  Myres,  in  the  sev- 
enth clause  of  his  will,  made  a  bequest 
in  these  words :  "Seventh.  I  give,  de- 
vise and  bequeath  unto  my  son  Thomas 
M.  Myres,    and    the  heirs  of  my  son 
Melancthon  AV.  Myres,  and  their  heirs 
forever,  all  the  rest  and  residue  of  my 
real  and  personal  property  of  whatever 
name,  to  be  equally  divided  between 
my  bon    Thomas   M.    Myres   and   the 
heirs  of  my  son  Melancthon  W.  Myres :" 
(Myres  agt.  Myres,  ante,  410.) 

2.  Held,  that  there  being  nothing  in  any 
other  portions  of  the  will   suggesting 
any    different    understanding    of  this 
clause  than  must  be  given  to  it  in  a 
separate  reading,  it  gives  the  property 
to  Thomas  M.  Myres  and  the  five  chil- 
dren of  Melancthon  W.  Myres  in  six 
equal  parts;  that  is,  the  beneficiaries 
under  this  clause  of  the  will  take  per 
capita  and  not  per  stirpes.     (Id.) 

3.  Construction  of  apparently  repug- 
nant clauses  in  a  will. — It  is  a  rule 
without  exception,  and  which    is  not 
subject  to  any  criticism,  that  the  tes- 
tator's intention    is   to  be   observed, 
when  it  can  be  collected  from  the  whole 
will,  and  that  no  part  of  the  will  is  to 
be  rejected,  if  it  can  stand  consistently 
with  the  residue,  and  with  tho  general 
intention  disclosed  by  the  whole  instru- 
ment. (Heard  agt.  Case,  ante,  546.) 

4.  The  testator,  by  his  will,  gave  to  his 
widow  the  use,  occupation  and  income 
of  all  his  estate,  both  real  and  perso- 
nal,  during  her  natural   life.     He 
then  gave  to  two  grandsons  each  $2,000, 
to  be  paid  to  them  when  they  arrived 
at  the  age  of  twenty-one  years,  the 
interest  to  be  applied  to  their  educa- 
tion and  support,  in  such  sums  and 
at  such  times  as  their  guardian  might 
think  proper,  and  the  principal  to  be 
paid  to  them  after  they  arrive  at  the 
age  of  twenty-one,  or  at  the  discretion 
of  their  guardian;  with   a  provision, 
that  in  the  event  of  their  dying  before 
they   came  of  age,   so   that   if  either 
leave  children,  such  children  to  take 
their  father  s  share.     (Id.) 
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5.  Held,  that  it  was  manifest  that  the 
testator  intended  by  the  legacies  to  his 
two  grand  children,  -to  provide  for  their 
support  and  education  during  their  mi- 
nority; that  the  bequest  of  these  vest- 
ed legacies  to  the  grand  children,  with 
express  time  of  payment,  and  the  di- 
rection to  apply  the  interest  in  the 
meantime,  must  control  the  general 
gift  of  the  life  estate  to  the  widow  and 
constitute  an  exception  to  it;  so  that 
these  legatees  are  entitled  to  the  inte- 
rest on  their  legacies  during  their  mi- 
nority, and  to  the  principal  when  they 
become  twenty-one,  although  the 
widow  may  still  be  living.  (Id.) 

8.  The  testator  also  gave  to  the  widow  of 
a  deceased  son  $250,  to  which  no  time 
of  payment  was  set,  held,  that  this 
legacy  was  not  payable  until  the  deter- 
mination of  the  life  estate  of  the  tes- 
tator's widow.  (Id.) 


WITNESS. 

1.  Under  the  decision  of  Seymour  agt. 
Wilson,  (4  Kern.,  567,  which  over- 
rules Sizer  agt.  Miller,  1  Hill,  227 ; 
and  Hanford  agt.  Archer,   1  Hill, 
347,)  this  court  is  bound  to  hold  that  a 
party  when  charged  with  an  intent  to 
deceive,  or  cheat  or  defraud,  or  with 
fraud  and  deceit,  must  be  allowed  to 
testify  as  a  witness  in  his  own  behalf, 
that  he  did  not  intend  to  cheat,  de- 
ceive  or  defraud,  or  to   practice   any 
fraud  or  deceit  in  the  transaction,  how- 
ever inconclusive,  inconsistent  or  un- 
satisfactory   his    testimony   may    be. 
(Pope  agt.  Hart,  ante,  215.) 

2.  No  notice  of  the  examination  of  the 
assignor  of  a  chose  in  action  as  a  wit- 
ness on  the  part  of  the  assignee  under 
§  399  of  the  Code,  is  necessary  to  be 
given  where  the   other   party   to   the 
chose  in  action  is  a  party  to  the  action. 
(Seymour  agt.  Bradjield,  35  Barb., 
49.) 

3.  Although  as  a  general  rule,  opinions 
of  witnesses  are  to  be  excluded,  except 


upon  questions  of  science  and  skill,  as 
to  which  they  have  been  specially  in- 
structed and  educated,  yet  witnesses 
may  give  their  opinion  upon  questions 
of  value,  and  as  to  the  amount  of  dam- 
ages a  party  has  sustained,  where  the 
damages  consist  in  an  injury  to,  or  de- 
struction of  property.  (Kellis  agt.  Me 
Cam,  35  Barb.,  115.) 

See  ARREST,  4. 

See  SUPPLEMENTARY  PROCEED- 
INGS 4.  5.  6.  7. 

See  EXCEPTIONS,  1.  2.  3.  4.  5.  6.  7. 

See  JUSTICE'S  COURT,  4.  6. 

WRIT  OF  ERROR. 

1.  A  writ  of  error  in  a  criminal  case, 
under  the  act  of  1852,  lies  on  behalf  of 
the  people,  as  well  from  the  supreme 
court  as  from  the  court  of  appeals. 
And  this,  though  the  writ  from  the  su- 
preme court  is  brought  to  bring  up  a 
judgment  of  the  oyer  and  terminer  on 
demurrer  to  special  pleas  interposed 
to  the  trial  of  an  indictment.  (People 
agt.  Hartung,  ante,  314.) 

WRIT  OF  PROHIBITION. 

1.  The  writ  of  prohibition  does  not  issue 
to  correct  irregularities  or  errors  in 
administering  justice  by  inferior  courts ; 
but  to  prevent  such  courts  from  going 
beyond  their  jurisdiction  in  the  exer- 
cise of  judicial  power  in  matters  over 
which  they  have  no  cognizance.   (Peo- 
ple ex  rel.   Brownson  agt.   Marine 

Court,  ante,  446.) 

2.  Consequently  it  will  not  issue  for  the 
purpose  of  requiring  affidavits  to  be 
amended  so  as  to  justify  the  issuing  of 
an  attachment.     (Id.) 

3.  Nor  will  it  issue  to  remedy  an  alleged 
difficulty,  that  the  debt  for  which  the 
plaintiff  was  entitled  to  sue  was  larger 
than  the  jurisdiction  of  the  court  per- 
mitted, where  the  plaintiff  remitted  the 
excess.     (Id.) 
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A. 

ACCOUNT. 

Between  partners,  the  old  action  of  ac- 
count at  law  becomes  obsolete  .  page  207 

ADJOURNMENT. 

An  application  of  plaintiff  in  action  of 
of  tort  before  a  justice  of  the  peace — ef- 
fect of 215 

ADMIRALTY. 

When  lien  of  a  material  man  cannot 
be  defeated  by  taking  the  vessel  out  of 
the  state 371 

The  construction  and  effect  of  the  act 
of  March  29th,  1855  (Sess.  L.,  p.  174,) 
in  reference  to  credits  and  filing  of  liens, 
373 

The  lien  act  relative  to  ships  and  ves- 
sels embraces  wharfage  under  whatever 
title  it  is  used,  unless  the  vessel  is  placed 
there  in  wrong  of  the  owner,  <fcc. . . .  376 

How  to  effect  a  lien  under  the  statute 
against  ships  and  vessels 378 

AFFIDAVIT. 

For  a  warrant  before  a  justice  of  peace 
in  an  action  of  tort — requisites  of. . .  215 

AGREEMENT. 

When  held  to  contain  two  distinct  con- 
tracts— one  of  guaranty  of  and  the  other 
a  contract  to  purchase  a  bond 402 

When  agreement  to  exchange  horses, 
with  a  right  to  rescind,  vests  the  title  to 
the  horses  in  the  respective  parties  after 
the  exchange 518 

ANSWER. 

A  simple  denial — or  a  denial  which  is 
sham,  frivolous,  or  immaterial,  cannot 
be  demurred  to ;  only  new  matter  in  the 
answer  which  authorizes  '-  demurrer,  258 

APPEAL. 
An  order  discharging  defendant  from 


an  order  to  show  cause  for  contempt  if 
appealable  1 

ARREST. 

Motion  to  vacate  order  of,  cannot  be 
made  after  judgment,  though  the  order 
is  served  but  a  few  hours  previous  to  the 
entry  of  judgment 193 

When  order  of  arrest  will  be  vacated 
against  two  affidavits  authorizing  it,  381 

When  the  order  of  arrest  may  be  sus- 
tained by  proving  other  contemporaneous 
frauds  393 

An  order  when  discharged  by  consent 
of  plaintiff's  attorney  before  judgment, 
does  not  protect  the  defendant  from  exe- 
cution against  the  person  on  the  judg- 
ment   484 

In  an  action  on  a  judgment  obtained 
in  another  state  for  damages  in  an  action 
on  the  case  for  fraud,  the  defendant 
though  a  non-resident  cannot  be  ar- 
rested    507 

ASSESSMENTS. 

What  is  to  be  understood  by  the  "le- 
gal irregularity"  mentioned  in  the  act 
of  1858,  providing  for  vacating  assess- 
ments, <fec 118 

It  is  necessary  for  the  petitioner  to 
make  out  affirmatively  the  irregularity  of 
the  proceedings  of  which  he  complains, 
118 


ASSIGNMENT  FOR  BENEFIT  OF 

CREDITORS. 

When  not  illegal  by  containing  a  clause 
to  pay  the  assignees  a  salary,  and  when 
illegal  by  containing  a  clause,  not  illegal 
in  itself  but  resorted  to  for  a  fraudulent 
intent 69 

ASSIGNMENT  OF  CAUSE  OF 

ACTION. 

Action  should  be  continued  in  the  name 
of  the  original  party  unless  transferee 
applies  to  be  made  a  party 300 
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ATTORNEY. 

Liable  for  sheriff  'a  fees  in  attachments 
as  well  as  other  process 236 

A  neglect  for  six  years  from  perfecting 
judgment  for  his  client,  to  prosecute  for 
his  costs,  the  statute  of  limitations  will 
bar  the  action 45 


B. 

BAILEES  FOR  HIRE. 
When  a  city  railroad  company  act  in 
that  capacity  in  taking  charge  of  pro- 
perty negligently  left  in  their  cars  .  345 

BONA  FIDE  HOLDERS. 
Of  negotiable  security,  when  purchase 
void  for  usury 359 


c. 

CALENDAR  PRACTICE. 
Court  of  appeals — preferred  causes  un- 
der the  statute 491 

CAUSES  OF  ACTION. 
For  falsely  and  fraudulently  warrant- 
ing the  soundness  of  a  horse,  and  for  a 
breach  of  warranty  of  such  soundness, 
cannot  be  proved,  plaintiff  must  elect, 
302 


demand  of  service  of  a  copy  of  the  com- 
plaint     422 

In  an  action  to  recover  money  lost  by 
betting  and  gaming  may  be  in  the  form 
of  debt  or  assumpsit  as  prescribed  by  the 
Revised  Statutes 197 

COMPTROLLER. 

Of  New  York  city,  cannot  be  compelled 
by  mandamus  to  draw  his  warrant  in  fa- 
vor of  a  claimant,  when  no  appropriation 
has  been  made  by  law  to  pay  the  claim, 
107 


CONDITION. 

Made  to  waive  certain  objections  on 
allowing  defendants  to  come  in  and  an- 
swer a  judgment  by  default,  such  objec- 
tions cannot  afterwards  be  raised  and 
relied  on 236 

CONSTITUTIONAL  LAW. 
The  act  authorizing  manufacturers  of 
mineral  waters,  <fcc.  in  bottles,  with  their 
names  and  marks  thereon,  to  record  and 
publish  such  names  or  marks,  <fcc.,  not 
unconstitutional 289 

CONTEMPT. 

Affidavits  in  opposition  to  defendant's 
answers  to  interrogatories  may  be  read, 
134 


CERTIORARI. 

Common  law,  review  of  not  confined  to 
question  of  jurisdiction  or  regularity  of 
proceedings 289 

CHATTEL  MORTGAGE. 

When  mortgagor's  interest  may  be 
seized  by  attachment  and  sold,  though 
not  subject  to  levy  by  taxation 84 

Is  void  when  given  to  secure  a  sum  of 
money  loaned  to  compound  a  felony  with 
knowledge  of  its  use 230 

CLERK'S  FEES. 

A  clerk  of  the  court  may  insist  upon 
payment  of  any  service  in  advance,  but 
cannot  refuse  to  perform  a  service  when 
payment  is  offered  until  a  former  service 
for  which  he  had  given  credit  has  been 
paid 328 

CLERK  OF  THE  CITY  COURT, 

BROOKLYN. 

Not  entitled  to  fees  for  naturalization 
of  aliens  as  his  own 121 

COMPLAINT. 
What  notice  considered  sufficient  as  a 


CORPORATIONS. 

Accommodation  indorsement  of  a  pro- 
missory note  depends  for  its  validity,  not 
on  the  statute,  but  upon  the  party  being 
a  bonajide  holder  and  owner  for  value, 
74 

COSTS. 

When  defendant  not  entitled  to  costs 
in  an  action  for  the  possession  of  personal 
property,  where  a  verdict  is  for  plaintiff 
for  a  return  of  the  property  assessing  its 
value  less  than  $50 44 

An  attorney  may,  on  perfecting  judg- 
ment in  favor  of  his  client,  bring  an  action 
immediately  to  recover  his  costs.  The 
costs  must  be  liquidated 45 

Will  be  allowed  the  creditor,  against 
an  estate  where  the  executor  unreasona- 
bly resists  the  payment  of  the  claim,  136 

Defendant  not  entitled  to  costs,  where 
verdict  for  plaintiff  for  a  return  of  the 
property,  although  assessed  at  less  than 
$50 164 

When  a  judgment  creditor  in  supple- 
mentary proceedings  not  liable  for  the 
costs  of  an  action  brought  to  set  aside  a 
conveyance  made  by  the  judgment  debtor, 
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where  judgment  is  rendered  against  the 

plaintiff 228 

An  appeal  from  taxation  of,  in  street 
cases,  cannot  be  taken  after  confirmation 
of  commissioners'  report 256 

COUNTY  COURT. 

Their  authority,  on  appeal,  to  affirm 
in  part  and  reverse  in  part  a  justice's 
judgment  for  entire  damages 463 

D. 

DAMAGES. 

In  an  action  under  the  statute  against 
a  railroad  company,  by  the  husband  of  a 
deceased  wife — rule  of  damages  respect- 
ing the  children,  Ac 363 

For  injuries  to  the  person,  in  actions 
for  negligence  under  the  statute — negli- 
gence of  the  parties  defined — court  of  ap- 
peals   492 

DEFAULT. 

An  inquest  at  the  circuit  will  not  be 
opened  where  the  excuses  are,  1st,  ab- 
sence of  a  material  witness ;  2d,  engage- 
ment of  counsel  before  a  referee ....  330 

DEFENCES. 

When  answer  susceptible  of  being  con- 
strued to  contain  two  defences,  one  of 
payment  and  the  other  requiring  an  ac- 
count, one  requiring  a  reply  and  the 
other  not,  when  should  be  construed  as 
setting  up  only  the  defence  of  payment, 
98 

Insolvency  of  the  prisoner,  no  defence 
to  an  action  for  escape  against  the 
sheriff 129 

DEMURRER. 

To  complaint  cannot  be  allowed  for  an 
excess  of  parties,  only  in  case  of  a  defi- 
ciency of  parties 396 

When  a  complaint  at  law  for  non- 
joinder of  parties  defendant,  can  not  be 
sustained 07 

DIVORCE. 

Action  for  on  the  ground  of  adultery, 
defendant  cannot  set  up  physical  incapa- 
city as  a  defence  where  the  marriage  has 
been  solemnized  over  two  years  without 
taking  proceedings  for  a  divorce  on  that 
ground.  Neither  can  cruel  and  inhuman 
treatment  be  set  up  as  a  defence  or  coun- 
ter claim  in  such  an  action 183 

Alimony  will  not  be  allowed  the  wife 
defendant  in  an  action  for  divorce  on  the 

Yor,,  XXJIT,  38 


ground  of  adultery  where  she  is  living  in 
open  and  notorious  adultery 189 

DOWER. 

An  action  for  the  recovery  or  assign- 
ment of,  may  include  the  damages  for 
withholding  the  same  or  mesne  profits, 
when  all  the  heirs  at  law  are  proper  par- 
ties   247 

E. 

EVIDENCE. 

What  considered  impeaching  testimony 
on  cross-examination 302 

The  relator  in  proceedings  for  manda- 
mus against  commissioners  of  highways, 
is  a  proper  witness  for  the  people . . .  306 

A  certified  copy  of  a  chattel  mortgage 
is  not  admissible  in  evidence  until  the 
existence  of  the  origiual  is  proved. .  230 

A  defendant  cannot  be  convicted  of  a 
crime  upon  hearsay  evidence 243 

EXCEPTIONS. 

To  the  admission  and  rejection  of  testi- 
mony and  to  the  judge's  charge  at  the 
circuit 448 

On  a  motion  for  a  new  trial,  to  offers 
and  rejection  of  testimony  to  the  ques- 
tion whether  a  joint  and  several  promis- 
sory note  was  purchased  or  paid  by  the 
plaintiffs 350 

EXECUTION. 

Not  allowed  against  the  person,  in  an 
action  for  recovery  of  personal  property 
and  damages  for  its  detention 421 

When  will  not  be  issued  against  the 
person,  being  the  vendee  of  a  fraudulent 
sale 244 

F. 

FOREIGN  WITNESS. 
Who  is  also  a  party,  in  attendance  here 
as  a  witness,  is  privileged  from  arrest  and 
from  being  sued  while  here  and  on  his 
return  home 331 


G. 

GUARANTY. 

When  considered  good  as  an  original 
undertaking  and  good  on  its  face  as 
respects  the  statute  of  frauds 64 

When  grantor  liable  for  purchase  of 
goods,  although  the  credit  extends  be- 
yond the  terms  of  the  guaranty  ....  205 
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H. 

HIGHWAYS. 

The  court  will  not  review  the  finding 
of  a  judge  upon  conflicting  evidence, 
when  the  finding  of  referees  will  be  en- 
forced against  the  commissioners  of  high- 
ways by  mandamus 306 


I. 

INJUNCTION. 

On  supplementary  proceedings,  when 
defective  service  does  not  exonerate  de- 
fendant from  obeying  it 1 

To  stay  proceedings  in  other  actions 
when  not  allowed 174 

INTERPLEADER. 
A  defendant  cannot  interplead  where 
the  third  party  is  not  in  privity  with  the 
plaintiff 258 


J. 

JOINT  DEBTORS. 
When  not  necessary  to  exhaust  remedy 
at  law  against  all,  to  authorize  a  credi-  j 
tor's  suit 80 

After  judgment  against  one  by  per-  j 
sonal  service,  an  action  may  be  com-  | 
menoed  against  the  other  alone  ....  444 

JUDGMENT. 

Against  a  non-resident  on  service  by  1 
publication — confined  to  property  of  de-  i 
fendant  in  this  state  and  cannot  be  sued 
over  in  another  court 204  j 

It  is  the  duty  of  the  successful  party  ! 
at  the  general  term  to  cause  formal  j 
judgment  to  be  entered 328 

JURISDICTION. 

Where  a  contract  is  to  be  performed, 
in  the  state,  the  courts  here  have  juris- 
diction although  the  parties  reside  out  of 
the  state 180 


L. 

LANDLORD  AND  TENANT. 

A  covenant  to  pay  rent  in  advance  is 
valid;  when  landlord  may  interpose  a 
counter-claim  for  rent  due,  in  action  by 
the  tenant  for  deposit  rent 238 

When  the  landlord  and  not  the  lessee 
is  the  proper  person  to  apply  in  summary 
proceedings  for  the  dispossession  of  a 
monthly  tenant  holding  over  after  the 
term 456 


LIBEL. 

Incorporated  companies,  for  the  pur- 
pose of  transacting  any  business,  may 
maintain  actions  of  libel,  affecting  their 
business  or  property 253 

M. 

METROPOLITAN  POLICE  ACT. 

Application  of  the  words  "whilst  ac- 
tually on  duty  "  to  officers  and  patrol- 
men, in  reference  to  exemption  from  ser- 
vice of  process 417 

MORTGAGE  FORECLOSURE. 

When  purchaser  a  junior  mortgagee, 
must  pay  in  all  the  surplus  money,  383 

When  it  is  the  duty  of  the  officer  con- 
ducting the  sale  to  sell  the  mortgaged 
premises  in  parcels 385 

When  the  principal  and  interest  on  a 
mortgage  becomes  due  and  payable  upon 
non-payment  of  interest  for  a  certain 
number  of  days  agreed  upon  400 

A  memorandum  of  sale  must  be  signed 
by  the  officer  to  make  it  valid — how  such 
sale  should  be  conducted 486 

MOTION. 

The  court  will  not  grant  as  a  favor 
what  is  not  shown  to  be  for  the  advantage 
of  the  party  and  when  it  appears  there 
is  a  concealed  purpose 241 

For  a  review  of  decision  of  general  term 
upon  the  ground  of  mistake  or  misappre- 
hension of  facts ;  when  will  be  allowed 
by  the  general  term 262 

MUTUAL  INSURANCE  CO. 
When  an   agreement  and   subsequent 
surrender  by,  of  a  capital  stock  note,  are 
void 109 

•      N. 

NEGLIGENCE. 

In  actions  for  causing  death,  when  the 
facts  constituting  negligence  to  be  de- 
termined by  a  jury,  &c 166 

NEW  TRIAL. 

In  criminal  case,  when  allowed  not- 
withstanding objections,  1st.  of  a  former 
conviction  for  the  same  offence;  2d.  of 
jeopardy,  and  3d.  of  a  legislative  par- 
don    314 

When  not  allowed  by  reason  of  the  act 
of  I860  changing  the  punishment  of  arson 
in  the  first  degree 337 

On  the  ground  of  newly  discovered  evi- 
dence will  not  be  granted,  where  the  evi- 


NEW  YORK  PRACTICE  REPORTS. 


Index. 


deuce  is  merely  cumulative — what  is  cu- 
mulative evidence...- 262 

NON-RESIDENT. 

Residing  in  South  Carolina,  not  now 

allowed  to  enforce  collection  of    debts 

against  our  own  citizens 397 


P. 

PARTNERS, 

One  partner  may  sell  the  copartnership 
property  to  a  particular  creditor  in  pay- 
ment of  his  debt 175 

A  promissory  note  given  by  the  firm  to 
one  of  its  members  for  money  advanced 
to  the  firm  may  be  recovered  of  the  firm 
by  a  bonajide  holder  for  value  to  whom 
the  payee  has  transferred  it  after  ma- 
turity  »  ..-.,  533 

PARTITION. 

Where  made  by  petition,  the  purchaser 
will  not  be  compelled  to  complete  his 
purchase  358 

PAYMENT. 

The  -check  of  a  party  bound  to  pay  is 
not  a  payment  if  the  check  is  not  paid,  399 

When  the  taking  of  a  note  of  the  de- 
fendant alone  is  not  a  satisfaction  of  a 
note  of  the  defendant  and  a  third  person 
held  by  the  plaintiff 98 

PRINCIPAL  AND  ACCESSORY. 

When  an  accessory  before  the  fact  in  a 
felony,  cannot  be  indicted  and  convicted 
as  a  principal ,  93 

PROCESS. 

Regular  and  valid  on  its  face,  when  it 
protects  the  ministerial  officer  executing 
it 456 

PROMISSORY  NOTE. 
Fraudulent  in  its  inception  when  bold- 
er not  a  bona  Jide  holder,  in   fact,  for 
value 281 

PUBLIC  OFFICERS. 
Whose    official    acts     are     called    in 
question,  are  entitled  to  the  presumption 
that  they  honestly  discharge   their  du- 
ties     118 


E. 

RAILROAD  COMPANIES. 
Their  liability  and  non- liability,   in 
actions  for  damages  for  negligence . .  492 


REFEREES. 

Everything  asserted  in  their  report  to 
support  their  judgment  must  appear  in 
the  statement  of  the  facts 452 

After  making  their  report  the  parties 
cannot  be  allowed  to  prefer  requests  to 
modify  the  report — the  remedy  where  the 
referee  has  omitted  to  find  on  any  f  pecial 
and  material  facts 473 

RELIGIOUS  CORPORATIONS. 
The  power  of  tbeir  vestry  or  trustees  to 
apply  to  sell  or  mortgage  their  real  es- 
tate    285 


s. 

SALE  OF  CHATTELS. 

Not  absolutely  void  when  unaccompa- 
nied by  possession — question  of  fraudu- 
lent intent  exclusively  for  the  jury . .  233 


SATISFACTION. 

Of  mortgage — made  to  executors — 
when  one  executor  may  discharge  of  re- 
cord    223 

SERVICE. 

Of  an  order  made  at  special  term  re- 
quiring payment  of  money  may  be  made 
by  delivery  of  copy  and  showing  a  cer- 
tified copy  made  by  the  clerk,  &c.,  134 

SHERIFF. 

In  an  action  against,  for  false  return 
of  an  execution  he  cannot  go  behind  the 
execution  to  show  that  it  was  void. 
When  he  may  relinquish  his  levy.  Whec 
not  estopped  from  showing  property  in 
the  goods  out  of  the  defendant  in  the  ex- 
ecution    124 

The  Code  by  abolishing  the  action  of 
debt  with  all  other  forms  of  pleading  ha* 
not  affected  a  sheriff -'s  liability  for  the 
escape  of  a  prisoner  committed  on  a  ca. 
sa.,  as  declared  by  the  Revised  Stat- 
utes    129 

Insolvency  of  the  prisoner  no  defence 
to  such  an  action 129 

May  assign  his  claim  to  fees  for  servi- 
ces rendered  but  not  for  those  to  be  earn- 
ed    236 

STATUTE  OF  LIMITATIONS. 
Six  years,    is  applicable   to    capital 
stock  notes  of  mutual  insurance  compa- 
nies.    The  objection  can  only  be  taken 
by  answer,  <fcc 139,152 
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SUMMARY  PROCEEDINGS. 

What  is  required  to  be  stated  in  an 

affidavit  to  procure  a  warrant  in  these 

proceedings 481 

SUMMONS. 

When  it  should  be  issued  under  sub.  2 
of  §  129  of  the  Code  in  actions  on  con- 
tract   469 

SUPERVISORS. 

When  irregular  and  informal  ballot  by, 
for  selection  of  newspapers  to  publish 
laws,  does  not  authorize  proceedings  by 
mandamus  to  compel  payment  of  publi- 
cation of  laws  in  a  newspaper  not  selected 
by  the  board 89 

The  provisions  of  chapter  83  Laws  of 
1861,  apply  to  all  claims  presented  to  the 
boards  for  auditing 395 

SUPPLEMENTARY  PROCEEDINGS. 

When  witnesses  who  claim  to  have  pur- 
chased and  own  property  of  the  judgment 
debtor  will  be  required  to  answer  fully, 
including  question  of  fraud 423 

Application  for  a  stay  of  the  examina- 
tion of  the  parties  should  be  made  to  the 
referee,  and  not  to  the  judge — what  is 
sufficient  ground  for  a  stay 466 

Notice  of  the  proceedings  under  §  294 
should  be  in  all  cases  given  to  the  judg- 
ment debtor 260 

When  title  of  a  bonafide  assignee  of 
the  judgment  debtor's  property  will  be 
protected 260 

T. 

TENDER. 

What  acts  considered  sufficient  to  ex- 
cuse a  personal  tender  on  a  particular 
day 64 

When  necessary  to  rescind  a  bargain — 
must  be  made  before  suit  brought. .  518 


TRUST  DEED. 

Of  marriage  settlement,  when  it  will 
be  sustained 202 


u. 

USURY. 

When  the  indorsee  acts  as  agent  of  the 
indorser  and  maker  in  procuring  an  ac- 
commodation note  to  be  discounted  by  a 
bank — and  no  usury  attaches  to  the  nota 
by  reason  of  his  extra  commissions,  476 


w. 

WARRANTY. 

Of  the  soundness  of  a  horse  is  not  bro- 
ken by  a  mere  cold  in  the  horse  controll- 
able by  ordinary  remedies 302 

WILL. 

Review  of  antecedent  English  and 
American  authorities  and  discussing  the 
law  of  trusts  and  powers  in  trust  for  re- 
ligious and  charitable  uses,  (court  of  ap- 
peals)    4 

Construction  of  a  clause  of 410 

Construction  of  apparently  repugnant 
clauses  in 546 

WITNESS. 

A  party  may  be  allowed  to  testify  in 
his  own  behalf  that  he  did  not  intend  to 
cheat  or  defraud,  Ac 215 

WRIT  OF  ERROft. 

In  a  criminal  case  lies  on  behalf  of  the 
people  from  the  supreme  court  as  well  aa 
from  the  court  of  appeals 314 

WRIT  OF  PROHIBITION.' 
Does  not  issue  to  correct  irregularities 
or  errors  of  inferior  court*,  &c 446 


COURT  OF  APPEALS. 


DECISIONS  RENDERED  JUNE  TERM,  1862. 
Judgments  affirmed. 

Mullins  agt.  The  People;  Burkhardt  agt.  McClellan. 

Parker  et  al.  agt.  N.  Y.  Central  Railroad  Co.;  Hathaway  agt.  N.  Y.  Central  R. 

R.  Co.,  with  ten  per  cent,  damages. 

Lewis  et  al.  agt.  Jones ;  Same  agt.  Same ;  Cook  agt.  Burroughs. 
Lathrop  agt.  Smith;  Fitzhugh  agt.  Chamberlain. 

Swanton  agt.  Mechanics'  and  Farmers'  Bank  of  Rochester;  Tarrant  agt.  Ware. 
Akin  agt.  Wasson;  Hull,  adm'ragt.  Hull. 

People,  &c.,  agt.  N.  Y.  Central  Railroad  Co. ;  Mallory  agt.  Tioga  Railroad  Co. 
Collumb,  et  al.  agt  Caldwell,  et  al. ;  Mickels  agt.  Dillaye,  et  al. 
Campbell  agt.  Consalus;  Hopkins  agt.  Nelson;  Same  agt.  Same. 
Chamberlain  agt.  Nelson;  Ferguson,  et  al.  agt.  Averill,  et  al. 
Smith  agt.  Haskins;  Hanford  agt.  Higgins. 

Lawrence  agt.  Legg,  with  ten  per  cent,  damages;  Gault  agt.  Babcock. 
People  agt.  Jayne,  et  al. ;  Squires  agt.  Seward,  et  al. 

Dows,  Sup'r  agt.  Mather,  &c. ;  Vrooman  agt.  Dunlap;  Tyler,  Rec'r  agt.  Willis. 
Lyell  agt.  Newark  Lime  and  Cement  Co. ;  Black  R.  and  Utica  R.  R.  Co.  agt.  Clark. 
Sturtevant  agt.  Orser;  People  and  Williams  agt.  Kingman,  et  al. 
Kane  agt.  Wheaton ;  Bissell  agt.  Hamlin,  judgment  absolute  against  plaintiff. 
Woodworth  agt.  Wood;  Rochester,  eb  al.  agt.  Barnes,  et  al.,  judgment  absolute 

against  plaintiff. 

Case  agt.  Brownson,  et  al. ;  Magnin,  et  al.  agt.  Eaton. 
People,  ex  rel.  Buffalo  State  Line  Railroad  Co.  agt.  Colburn,  et  al. 
Same  agt.  Swain,  ct  al. ;  Deveraux  agt.  Davis. 
Riley,  &c.  agt.  Brooklyn  City  Railroad  Co. ;  Bruce  agt.  Clark. 
Thorasson  agt.  McSpedon,  with  ten  per  cent,  damages. 
Matter  of  Attorney  General  agt.  World's  Safe  Insurance  Company. 

Judgments  reversed. 

Williams  agt.  The  People ;  Wilds,  adm'r  agt.  Hudson  River  Railroad  Co. 

Tilley,  adm'r  agt.  Hudson  River  Railroad  Company. 

Rhodes,  adm'r  agt.  Buffalo  and  State  Line  Railroad  Co. ;  Brown  agt.  Same. 

Ehle  agt.  Chittenango  Bank ;  Orcutt  agt.  Cahill ;  Cartwrightagt.  Wilmerding,  et  al. 

Menge  agt.  Long  Island  Railroad  Co. ;  Davy  agt.  Farnham. 

Lane  agt.  Carey,  et  al. ;  People,  ex  rel.  Barnes  agt.  Gardner,  Canal  Com'r. 

Booth  agt.  Bunco ;  Emerson  agt.  Bleakley ;  Farmers'  Loan  &  Trust  Co.  agt.  Morey. 

Same  agt.  Wright;  Robbing  agt.  Fuller. 
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Judgment  of  General  Term  reversed  and  judgment  of  Special  Term  affirmed 

with  costs. 

Ryan  agt.  Fowler,  with  five  per  cent,  damages ;  Babcock  agt.  Bridge. 

Babcock,  et  al.  agt.  Eckler,  et  al. ;  American  Linen  Thread  Co.  agt.  Wortendyke. 

Reed  agt.  Monell,  et  al. 

Judgment  of  General  Term  modified  according  to  Justice  Sutherland's  opinion, 
and  judgment  to  be  settled  by  him  without  costs  to  either  party. 

Husted,  adm'r  agt.  Willetts,  et  al. 

Causes  not  decided. 

Bailey  agt.  Hollister;  Clafflin,  et  al.  agt.  The  Farmers'  and  Citizen's  Bank. 
Clark  agt.  The  Mayor,  &c.,  of  New  York;  Stryker  agt.  Mott. 
Holbrook  et  al.  agt.  Vose,  et  al. ;  Seymour  agt.  Sturges. 
Tallmadge,  et  al.  agt.  East  River  Bank. 

Judgment  affirmed  and  judgment  absolute  against  plaintiff,  and  cause  referred 
back  to  the  Supreme  Court  to  ascertain  the  amount  of  the  defendant's  coun- 
terclaim. 

Daniels  agt.  Atlantic  Mutual  Insurance  Company. 

Judgments  of  General  and  Special  Terms  reversed  and  judgment  for  plaintiff 
011,  demurrer,  with  costs,  with  leave  to  defendant  to  answer  on  payment  of 
costs. 

Roome,  admx.  agt.  Philips. 

Re-argument  ordered. 

The  Farmers'  Loan  and  Trust  Company  agt.  Hendrickson,  Sheriff,  Ac. 
Bissell  agt.  New  York  Central  Railroad  Company. 

Judgment  of  Supreme  Court  reversed  and  judgment  of  County  Court  affirmed, 
with  costs  and  ten  per  cent,  damages. 

Wayle  agt.  Wiles. 


SEPTEMBER  TERM,  1862. 
Judgments  affirmed,  with  costs. 

Dubois  and  another  agt.  Beam;  Fuller  and  others  agt.  Mohawk  Bank. 
Meads  agt.  Merchants'  Bank ;  Van  De  Water  agt.  New  York  Central  R.  R. 
Wright  agt.  Weeks;  Pomeroy  agt.  Ainsworth. 
Buffalo  City  Bank  agt.  Codd,  and  5  per  cent,  damages. 
Merchants'  Bank  agt.  Elderkin,  and  5  per  cent,  damages. 
Main  agt.  Cooper;  Hale  agt.  Boardman;  Lee  agt.  Gowdy. 
People  ex  rel.  Hair  agt.  Alvord:  Root  agt.  Alvord,  and  10  per  cent,  damages. 
Ellicott  agt.  Smith  and  another;  Kellogg  agt.  Olmsted  and  another. 
Bruce  agt.  Tilson;  Heron  et  al.  agt.  Davis  et  al. 
Ingraham  agt.  Titus,  and  5  per  cent,  damages ;  Ogdensburgh,  Ac.  R.  R.  Co.  agt. 

Remington. 

Etcherberry  agt.  Levielle,  and  3  per  cent,  damages. 
Rocco  agt.  Hackett,  and  10  per  cent,  damages. 
Haase  agt.  New  York  Central  R.  R.  Co. ;  White's  Bank  of  Buffalo  agt.  Whipple, 

and  5  per  cent,  damages. 

•Robinson  agt.  Ryan  and  others ;  McGregor  and  another  agt.  McGregor,  Ac. 
Adams  agt.  Van  Alstyne;  Lowery  agt.  Stewart;  Cutler  agt.  Johnson. 
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Hoquet  agt.  Rensselaer  Co.  Bank;  Genet  agt.  Beekman. 

Payton  agt.  Wright  and  another;  Wooster  and  others  agt.  Sherwood. 

Jones  agt.  Rensselaer  Co.  Bank;  Rheel  agt.  Hicks. 

Thomas  agt.  Beebe,  10  per  cent,  damages;  Lagrave  agt.  Bell  and  another,  10  per 

cent,  damages. 

Fursman  agt.  Culver;  White  agt.  Wager;  Rundle  agt.  Hudson  R.  R.  R.  Co. 
Austin  agt.  Hudson  R.  R.  R.  Co. 

Judgments  reversed  and  new  trial  ordered,  costs  to  abide  event. 
Ernst  agt.  Hudson  River  Railroad  Co. ;  Pierrepont  agt. Edwards. 
Purchase  agt.  Edwards;  Erwin  agt.  Voorhees;  Wright  agt.  Delafield. 
Tompkins  and  another  agt.  Dudley  and  another ;  Wood  and  others  agt.  Orser,  shff. 
Gillespie  agt.  Torrance ;  Qtaser  agt.  Stillwagen ;  Schenck  agt.  Wilson. 
Clafflin  and  others  agt.  Farmers'  and  Citizens'  Bank. 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  defendantt 

with  costs. 
Ward  and  another  agt.  Woodburn  et  al. 

Judgment  reversed  and  complaint  dismissed,  with  costt. 
Suaquchanna  Valley  Bank  agt.  Supervisors  of  Broome. 

Judgment  reversed,  and  new  trial  granted. 
People  agt.  Freund. 

Re-argument  ordered. 
Dibble  and  another  agt.  New  York  and  Erie  Railroad  Co. 

Judgment  of  the  Supreme  Court  reversed,  and  proceedings  remitted  to 

Surrogate  to  proceed  therein. 
Harris  agt.  Ely  and  wife. 

Not  decided. 

People  ex  rel.  Smith  agt.  Pease  and  another;  Dwight  agt.  St.  John. 
Graves  agt.  Mumford ;  Miner  agt.  Village  of  Fredonia. 
Robinson  agt.  Wheeler ;  White  agt.  Madison. 

Chenango  Bridge  agt.  Binghamton  Bridge ;  Lomer  agt.  Meeker  and  another. 
La  Due  and  another  agt.  Griffith  et  al. 

Judgment  of  Supreme  Court  reversed,  and  judgment  of  County  Court 
affirmed,  with  costs. 

Route  agt.  Whited  and  another. 

Judgment  of  General  Terr, 
judgment  of  Sp 

Cook  agt.  New  York  Floating  Dry  Dock  Co. 
Judgment  of  General  Tt 

Story,  receiver  agt.  Fursman. 

Order  of  General  Term 
on  the 

People  ex  rel.  Knapp  agt.  Reader,  sheriff. 


Judgment  of  General  Term  of  New  York  Common  Pleas  reversed  and 
judgment  of  Special  Term  affirmed,  with  costs. 


Judgment  of  General  Term  reversed,  and  judgment  of  Special  Term 
affirmed,  with  costt. 


Order  of  General  Term  granting  new  trial  reversed,  and  judgment 
on  the  verdict  affirmed,  with  costs. 
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